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Gardner  v.  Swift  &  Co. 
{ Jackson.    April  Term,  1904.)! 

!•  .AaTAOHMSNT.  8amcieziC7  of  affidavit  for. 
JkB  affldayit  for  an  attachment  reciting  that  the  defendant  was 
indebted  to  the  plaintiff  ''in  the  sum  of  fifteen  hundred  dollars, 
debt  and  damages  by  open  account/'  is  not  defective  as  leav- 
ing the  amount  sued  for  indefinite  by  the  use  of  the  term 
"damages,"  that  word,  from  its  connection,  being  construed  to 
mean  merely  interest 

2.  SAKtf.  Leyy  and  notice  essential.  Failure  to  record  sulfi- 
cient  order  does  not  vitiate.  Oase  in  Judgment. 
In  an  attachment  proceeding  Instituted  in  the  circuit  court  against 
a  nonresident,  after  the  writ  had  been  returned  showing  a  levy 
upon  the  property  of  the  defendant,  the  clerk  of  the  court  made 
a  suflicient  order  of  publication,  which,  however,  was  not  en- 
tered on  the  rule  docket  or  marked,  "filed"  but,  in  its  original 
form,  delivered  to  the  printer  for  publication  and  so  published. 
It  was  contended  by  the  defendant  that  the  statutes  authoriz- 
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ing  attachment  and  publication  had  not  been  Complied  with, 
and,  therefore,  that  the  proceedings  were  void. 
Eeld:    1.    The  clerk  of  the  court  was  authorized  to  issue  the 
attachment. 

2.  That  the  levy  of  the  attachment  and  the  publication  of  a 
sufficient  notice  are  the  essential  requirements  of  the  stat- 
ute, and  this  having  been  complied  with,  the  failure  of  the 
clerk  to  file,  or  enter  on  the  rule  docket,  the  order  of  pub- 
lication, did  not  vitiate  the  proceedings. 

Code  cited  and  construed:     Sees.  5221,  5234,  5278,  5279,  5281,  5282, 
5283.  5284,  5937  (S.). 

Cases  cited:     Ljie  v.  Longley,  6  Bax.,  286,  289,  292;  Howard  Y. 
Jenkins,  6  Lea,  176;  Allen  v.  QlUiland,  6  Lea,  521,  532. 


FROM  MADISON. 


Appeal  in  error  from  the  Circuit  Court  of  Madison 
County. — Levi  S.  Woods^  Judge, 

Mallory  &  PiGFOBD,  for  Gardner. 

Hayes  &  Biggs,  for  Swift  &  Co. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  was  an  original  attachment  proceeding,  insti- 
tuted in  the  circuit  court  of  Madison  county  under  the 
following  affidavit : 

"State  of  Tennessee,  Madison  county.  Affidavit: 
Personally  appeared  before  me,  J.  W.  Blackman,  clerk 
of  the  circuit  court  for  said  State  and  county,  O.   G. 
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Gardner^  with  whom  I  am  personally  acquainted,  who 
makes  osih.  in  due  form  of  law  that  Swift  &  Company 
are  indebted  to  him  in  the  sum  of  fifteen  hundred  dol- 
lars  debt  and  damages  by  open  account,  and  that  his 
claim  is  just,  due  and  unpaid ;  and  that  said  Swift  & 
Company  are  nonresidents  of  the  State  of  Tennessee, 
so  that  ordinary  process  of  law  cannot  be  served  upon 
them,  wherefore  he  prays  that  the  writ  of  attachment 
issua     This  November  9th,  1903.     O.  Q.  Gardner. 

"Sworn  to  and  subscribed  to  before  me  this  November 
y  1903.     T.  C.  Biggs,  deputy  clerk." 

The  objection  made  to  this  is  based  on  the  word  "dam- 
ages.'' It  is  insisted  that  this  word  imports  an  indefi- 
nite sum  claimed  as  compensation  for  a  tort  or  wrong 
inflicted,  and  that  the  affidavit  does  not  specify  how 
much  the  damages  are.  We  do  not  think  there  is  any- 
thing in  this  objection.  In  the  connection  in  which  the 
word  is  used  it  means,  merely,  interest,  and  the  amount 
sued  for  is  f  1,500  by  open  account,  embracing  the  prin- 
cipal of  the  debt  and  the  interest  th^eon.  This  is  the 
true  construction  of  the  affidavit. 

The  next  objection  made  is  that  there  appears  no  or- 
der of  the  clerk  of  the  court  directing  publication  to  be 
made  for  the  defendant  as  required  by  law,  and  that  if 
any  publication  was  made  it  was  without  authority. 
The  substance  of  the  matter,  as  shown  by  the  rec(Mrd,  is 
this :  When  the  attachment  writ  was  returned  showing 
a  levy  upon  the  property  of  the  defendant,  the  clerk  of 
the  court  made  an  order  as  follows :  "O.  G.  Gardner  v. 
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Swift  &  Company.  In  the  circuit  court  at  Jackson.  In 
tMs  cause  it  appearing  that  the  defendants,  Swift  &  Com- 
pany, are  justly  indebted  to  the  plaintiff,  O.  Q.  Gardner, 
in  the  sum  of  |1,500.00,  and  that  said  Swift  &  Co.  are 
nonresidents  of  the  State  of  Tennessee,  and  it  further  ap- 
pearing that  an  attachment  by  garnishment  has  been  is- 
sued and  levied  on  the  property  of  the  defendants,  it  is 
therefore  ordered  that  publication  be  made  for  four  con- 
secutive weeks  in  the  Jackson  Daily  Sun,  requiring  the 
said  defendants  to  appear  before  the  said  circuit  court 
at  Jackson,  Tennessee,  on  the  second  Monday  of  March, 
1904,  and  make  defense  to  said  suit,  or  the  same  will  be 
proceeded  with  ex  parte.  This  January  14,  1904.  J. 
W.  Blackman,  clerk.  By  T.  C.  Biggs,  deputy  cir- 
cuit clerk."  This  order  was  made  upon  a  separate 
sheet  of  paper,  but  does  not  seem  to  have  been 
marked  "Filed"  by  the  clerk,  nor  retained  in  the  offica 
He  took  it  to  the  printer  and  left  it  with  him  for  publica- 
tion, and  it  was  published.  Now  the  sections  of  the 
Code  that  bear  upon  the  subject  are  as  follows : 

Shannon's  Code,  section  5221 :  "The  attachment  may 
be  granted  by  any  judge  of  the  circuit,  criminal,  or  spec- 
ial court,  by  any  chancellor  or  justice  of  the  peace,  or 
by  the  clerk  of  the  court  to  which  the  attachment  is 
made  returnable." 

Section  5937 :  "Justices  of  the  peace  are  vested  with 
•power  to  grant  writs  of  attachment,  returnable  to  the 
circuit  court,  in  the  same  manner  and  to  the  same  extent 
as  the  circuit  judge." 
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Section  5234  shows  that  the  writ  may  be  issued  by  a 
judge  of  the  circuit  court  himself,  or  by  the  chancellor, 
w  by  a  justice  of  the  peace,  or  by  the  clerk.  This  ap- 
pears from  the  form  given  in  that  section,  and  is  also 
shown  as  to  the  chancellor  in  the  case  of  Lyle  v.  Long- 
ley,'%  Baxt,  286,  289-292. 

Section  5278  reads :  ''The  officer  granting  the  attach- 
ment may,  at  the  time,  direct  that,  as  soon  as  the  attach- 
ment is  levied,  publication  be  made  in  some  newspaper, 
requiring  the  defendant  to  appear  at  a  time  and  place 
to  be  mentioned  in  such  publication,  before  the  court  or 
justice  having  cognizance  of  the  attachment,  and  de- 
fend the  action  thus  commenced,  otherwise  the  cause 
may  be  proceeded  with  ex  parte.^^ 

Section  5279 :  "If  the  order  of  publication  is  not 
then  made,  the  clerk  of  the  court,  the  court  itself,  or  the 
justice  before  whom  the  attachment  is  returned,  may 
make  such  order  at  any  time  thereafter.'* 

Section  5280:  "The  order  should  be  entered  upon 
the  justice's  docket,  as  well  as  indorsed  upon  the  papers 
in  all  attachment  cases  returned  before  a  magistrate. 
In  all  oth^r  cases,  the  entry  should  be  made  upon  the 
minutes  or  rule  docket  of  the  court.*' 

Section  5281 :  "As  soon  as  the  attachment  is  levied 
upon  property  of  the  defendant,  the  justice  or  clerk  of 
the  court  shall  make  out,  in  pursuance  of  the  order  of 
publication,  a  memorandum  or  notice  thereof,  and  cause 
the  same  to  be  published  forthwith  in  some  convenient 
newspaper  according  to  law.'* 
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Section  5282 :  'This  memorandum  or  notice  shall 
contain  the  names  of  the  parties,  the  style  of  the  court 
to  which  the  attachment  is  made  returnable,  the  cause 
alleged  for  suing  it  out,  and  the  time  and  place  at  which 
the  defendant  is  required  to  appear  and  defend  the  at- 
tachment  suit" 

Section  5283 :  "The  publication  shall  be  made  for 
four  consecutive  weeks  in  a  newspaper  published  in  the 
county  in  which  the  suit  is  brought,  if  any,  and,  if  not, 
tn  some  convenient  newspaper  to  be  designated  in  the 
order,  the  last  publication  to  be  at  least  one  week  before 
the  time  fixed  for  the  defendant's  appearance." 

Section  5284:.  "Attachment  and  publication  are  in 
lieu  of  personal  service  upon  the  defendant,  and  the 
plaintiff  may  proceed,  upon  return  of  the  attachment 
duly  levied,  as  if  the  suit  had  been  commenced  by  sum- 
mons." 

It  is  apparent,  upon  the  reading  of  all  these  sections 
together  at  one  view,  that  the  levy  of  attachment  and 
the  publication  of  the  notice  containing  the  points  cov- 
ered by  section  5282  are  the  chief  things  for  considera- 
tion. As  to  the  order,  it  is  seen  that  a  justice  of  the 
peace,  even,  may  issue  an  attachment  returnable  to  the 
circuit  court,  and  may  at  the  same  time  make  the  order 
requiring  publication.  This  order,  of  course,  would  be 
transmitted  along  with  the  writ  to  the  circuit  court 
clerk,  and  regularly,  should  be  entered  by  him  upon  his 
rule  docket,  yet  if  he  should  fail  to  make  this  entry,  and 
still  the  court  could  see  beyond  question  that  he  had 
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made  proper  publication,  it  would  be  sticking  in  the 
bark  to  hold  that  the  proceedings  were  void  by  reason 
of  the  failure  of  the  clerk  to  make  the  entry  upon  his 
docket.  The  same  may  be  true  of  a  writ  issued  by  the 
circuit  judge  himself,  with  an  order  directing  publica- 
tion. This  order,  with  the  writ,  if  issued  out  of  term 
time,  would  have  to  go  to  the  circuit  court  clerk^s  office 
and  there  be  entered  upon  his  rule  docket,  just  as  if  the 
attachment  had  been  issued  by  a  justice  of  the  peace  and 
made  returnable  to  the  circuit  court.  The  same  would 
be  true  as  to  a  writ  issued  by  the  chancellor  out  of  term 
time,  with  an  order  of  publication  accompanying  it. 
This  order  would  have  to  go  to  the  clerk  and  master  and 
be  entered  upon  the  rule  docket  of  the  chancery  court. 
In  all  these  cases  it  would  be  pressing  technicalities  be- 
yond reason  if  we  should  hold  that  the  defendant  was 
not  brought  into  court  because  of  the  absence  of  an  en- 
try ui>on  the  rule  docket,  in  cases  where  we  could  see 
that  everything  that  the  order  could  direct  had  been 
done ;  that  is,  that  the  proper  publication  had  been  made 
as  provided  by  law,  containing  all  of  the  matter  pro- 
vided for  in  section  5282.  So,  in  the  present  case,  it  ap- 
pears most  clearly  that  the  circuit  court  clerk  made  pub- 
lication as  above  set  out,  and  that  the  notice  which  was 
published  was  in  fact  the  order  which  he  made.  Now, 
to  hold  that  the  proceedings  were  void  because  he  wrote 
that  order  upon  a  separate  sheet  of  paper,  and,  instead 
of  entering  it  upon  his  record,  carried  it  to  the  printer 
to  be  published,  would  be  to  sacrifice  substance  to  mere 
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form.  Really,  as  already  stated,  and  as  shown  by  sec- 
tions 5281,  5282,  and  5284,  the  levy  and  the  notice  are 
the  chief  things.  The  order  does  not  have  to  contain  the 
various  matters  provided  for  in  section  5282,  but  may  be 
general.  Howard  v.  Jenkins,  5  Lea,  176 ;  Allen  y.  OiUi- 
Imd,  6  Lea,  521,  532. 

There  were  some  other  points  made  in  the  assignment 
of  errors,  and  argued  at  the  hearing,  which  were  dis- 
posed  of  orally  by  the  court,  and,  not  being  of  perma- 
nent interest,  this  opinion  need  not  be  incumbered  with 
the  statement  or  determination  of  them. 

It  results  that  his  honor  the  circuit  judge  was  in  er- 
ror in  sustaining  the  plea  in  abatement.  His  judgment 
must  therefore  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 
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State,  ex  bbl.  Wm.  Bebgshigher,  v.  Edward  P.  Grace 

et  al. 

(Jackson.    April  Term,  1904.) 

1.  INJUHOnONS.    No  injunction  against  city  council  where  it  ia 
preaomed  to  be  unnecessary,  when. 

In  a  suit  to  recover  the  office  of  member  of  the  board  of  superylsors 
and  ex  officio  member  of  the  legislative  council  of  the  city,  the 
members  of  the  legislative  council  will  not  be  enjoined  from 
iiindering  the  relator  in  the  discharge  of  the  duties  of  the  office 
or  the  enjoyment  of  its  emoluments,  where  the  council  had 
refused  to  Induct  him  into  office  upon  the  ground  that  there 
was  no  vacancy  in  the  membership  which  he  had  been  elected  to 
fill,  for  it  will  be  presumed  that  the  members  of  the  council  will 
not  interfere  with  the  relator's  enjoyment  of  the  office,  after  his 
legal  right  thereto  has  been  adjudged  by  the  courts.  (Poatf  pp. 
11-15.) 

Ck>de  cited:  Sees.  5165-5186  (S.);  sees.  4146-4167  (M.  ft  V.);  sees. 
3409-3480  (T.  and  S.  and  1858). 

2.  OFFI0E8.     Unconditional  resignation,    effectiTe  from   date, 
properly  tendered  and  accepted,  cannot  be  revoked,  when. 

Where  a  member  of  the  board  of  supervisors  and  ex  officio  mem- 
ber of  the  legislative  council  of  a  city  tendered,  in  writing  and 
in  proper  form,  to  the  council  in  open  session,  his 'unconditlQpal 
resignation,  efTectlve  from  date,  which  was  unconditionally  and 
absolutely  accepted  by  the  council,  the  body  authorized  to  re- 
ceive and  accept  the  resignation,  his  term  of  office  was  thereby 
absolutely  terminated,  and  his  withdrawal  of  the  resignation 
at  the  next  meeting  of  the  council  by  its  consent  and  approval 
did  not  reinstate  him,  nor  entitle  him  to  hold  the  office  for  the 
remainder  of  the  term.    {Post,  pp.  11-17.) 
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Cases  cited  and  approved:  State  y.  Augustine,  113  Mo.,  21;  State 
V.  Hauss,  43  Ind.,  105;  Pace  v.  People,  50  111.,  432;  Gates  v.  Del- 
aware County,  12  Iowa,  405;  State  v.  Fitts,  49  Ala.,  402;  Mim- 
mack  y.  United  States.  97  U.  S.,  426. 

8.  SAME.  Same.  Besig^nations  are  not  affected  or  held  in 
abeyance  by  constitutional  and  statutory  provisions  for  con- 
tinuance in  office  until  successor  is  qualified. 
The  constitutional  and  statutory  provisions  that  every  officer  shall 
hold  his  office  until  his  successor  is  elected  or  appointed  and 
qualified  do  not  apply  to  cases  of  resignations  to  take  immediate 
effect.  The  object  of  these  provisions  was  to  authorize,  not  to 
compel,  officers  to  hold  their  offices  until  their  sucessors  are 
qualified.    {Post,  pp.  17,  18.) 

CJonstitution  construed:    Art.  7,  sec.  5. 

4.    SAME.    Acceptance  of  another  office  vacates  the  one  then  held. 
An  officer's  acceptance,  by  qualification  and  induction,  of  another 
office  incompatible  with  one  then  held  by  him  is,  ipso  facto,  a 
vacation  of  the  office  first  held.    iPo8t^  pp.  18,  19.) 

Case  cited  and  approved:    Calloway  v.  Sturm,  1  Heis.,  765. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County.- 
J.  P.  YouNG^  Judge. 
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Bell^  Terry  &  Bell  and  Z.  N.  Estes^  Jr.^  for  plain- 
tiff. 

W.  B.  Henderson^  for  defendanta 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court 

The  bill  in  this  cause  was  brought  by  the  attorney- 
general  of  the  judicial  circuit  composed  of  Shelby 
county  in  the  name  of  the  State,  upon  the  relation  of 
William  Bergshicher,  against  Ed.  F.  Grace  and  others, 
composing  the  legislative  council  of  the  city  of  Mem- 
phis, under 'the  provisions  cont^ned  in  Code,  sections 
3409-3430  (Shannon's  Code,  sections  5165-5186),  to  re- 
cover for  the  relator  from  Ed.  F.  Grace  the  office  of 
member  of  the  board  of  supervisors  and,  ex  officio^  the 
legislative  council  of  Memphis,  and  to  enjoin  him  from 
further  attempting  to  exercise  the.  functions  and  re- 
ceiving the  emoluments  of  the  office,  and  the  other  de- 
fendants from  hindering  the  relator  in  the  discharge  of 
the  duties  and  enjoyment  of  the  lawful  emoluments  of 
said  office,  to  which  he  claims  to  have  been  duly  and 
lawfully  elected. 

The  facts  are  undisputed,  and  are  these : 
Ed.  F.  Grace  was  elected  at  the  general  election  held 
in  January,  1902,  for  the  election  of  officers  for  the  city 
of  Memphis,  a  member  of  the  board  of  supervisors  of 
that  city,  and,  ex  officio,  of  its  l^islative  council,  for 
the  statutory  term  of  four  years.     The  other  defendants 
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were  at  the  same  time  elected  mayor  and  other  officers 
of  the  city,  and  ex  officio  members  of  the  legislative 
council,  and  all  qualified  and  were  inducted  into  office. 
On  February  11,  1903,  the  defendant  Ed.  P.  Grace  pre- 
sented in  writing  and  read  to  the  council  in  open  session 
his  unconditional  resignation,  to  take  immediate  effect, 
elaborately  stating  as  his  reasons  therefor  that  his  du- 
ties to  his  family  and  as  editor  of  a  journal  required 
his  entire  time  and  imperatively  dem9nded  this  action. 
The  resignation  was  then  duly  and  formally  accepted, 
and  entries  made  upon  the  minutes  of  the  council  show- 
ing its  action  in  the  premises,  as  follows : 

"At  the  conclusion  of  the  reading  [of  the  resigna- 
tion],  every  member  of  the  council  spoke  as  with  one 
voice  and  insisted  that  the  resignation  be  withdrawn; 
but  Mr.  Grace  stated  that,  on  account  of  his  affairs,  it 
was  imperative  that  it  should  be  accepted  at  once. 

"Mayor  Williams  then  addressed  the  council  as  fol- 
lows : 

"  *I  think  the  best  jewels  in  life  are  fidelity  to  trust 
and  loyalty  to  friends  and  family.  Both  of  these  vir- 
tues Councilman  Grace  possessed  in  an  eminent  degree. 
I  have  always  recognized  in  him  faithful  service  and 
conscientious  devotion  to  duty.  I  feel  that  we  will  have 
lost  a  brother  when  he  goes  from  us.' 

"Mr.  Green  thereupon  moved,  seconded  by  Mr.  Gens- 
berger,  that  Mr.  Grace's  resignation  be  accepted  with 
regret,  and  same  carried  unanimously. 

"On  motion  of  Mr.  La  Croix,  seconded  by  Mr.  Car- 
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uthera^  the  election  of  a  succefisor  to  Mr.  Orace's  place 
was  postponed  until  the  next  meeting  of  the  council. 

"The  council  thereupon  adjourned,  subject  to  the 
call  of  the  mayor.'' 

Thus  matters  stood  until  the  next  meeting  of  the 
council,  held  February  27,  1903,  when  the  defendant 
Grace,  having  for  reasons  satisfactory  to  himself 
changed  his  mind,  appeared  before  the  council  and  re- 
quested that  its  action  accepting  his  resignation  be  re- 
considered, which  was  done,  and  the  resignation  re- 
jected, whereuiH>n  he  took  his  seat  in  the  council  and 
continued  to  act  as  a  member  of  it  until  this  proceeding 
was  instituted.  At  the  general  election  held  on  Janu- 
ary 7,  1904,  for  the  election  of  several  officers  of  the 
city,  William  Bergshicher,  the  relator,  was  a  candidate 
to  fill  the  vacancy  claimed  to  have  been  created  by  the 
resignation  of  Grace,  and,  having  no  opposition,  re- 
ceived all  the  votes  that  were  cast  for  that  office,  and  a 
certificate  of  election  was  issued  to  him  by  the  registra- 
tion commissioners  of  Shelby  county.  He  qualified  as 
required  by  law,  and  appeared  at  the  next  meeting  of 
the  council,  presented  his  certificate  of  election,  and 
demanded  to  be  inducted  into  office,  which  was  refused 
upon  the  ground  that  the  resignation  of  Grace  had  been 
withdrawn,  that  no  vacancy  existed,  and  that  the  elec- 
tion of  relator  was  a  nullity.  Thereupon  this  bill  was 
brought 

The  defendant  Grace,  defending  by  answer,  insisted 
that  his  resignation,  having  been  withdrawn  before  a 
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successor  was  elected  and  qualified,  did  not  become  ef- 
fective, and  that  he  was  entitled  to  hold  the  office  for 
the  term  for  which  he  had  been  elected.  The  other  de- 
fendants demurred  to  the  bill  upon  the  ground  that 
there  was  a  misjoinder  of  parties,  and  that  the  facts 
charged  made  no  case  of  relief  against  them,  which  de- 
murrer was  sustained.  The  case  was  then  tried  upon 
the  issues  made  by  the  answer  of  Ed.  F.  Grace,  and,  the 
trial  judge  being  of  the  opinion  that  the  resignation  of 
Grace,  having  been  formally  accepted  by  the  legislative 
council,  the  authority  authorized  to  accept  it  and  ap- 
point his  successor,  could  not  afterwards  be  withdrawn, 
was  final,  and  created  a  vacancy,  and  that  the  relator 
was  entitled  to  the  relief  which  he  sought  against  the 
defendant  Grace,  he  so  decreed. 

The  complainant  and  defendant  Grace  have  both 
appealed  from  the  portions  of  these  decrees  against 
them,  respectively,  and  the  case  is  now  before  us  upon 
all  the  questions  decided  by  the  trial  court. 

We  are  of  the  opinion  that  there  is  no  error  in  the 
judgment  of  the  circuit  court  sustaining  the  demurrer 
of  J.  J.  Williams,  mayor,  and  the  other  members  of  the 
council,  other  than  Ed.  F.  Grace. 

It  is  to  be  presumed  that,  when  the  courts  have  ad- 
judged that  the  relator  is  entitled  to  the  office  which 
he  claims,  these  officers  will  no  longer  interfere  with 
or  hinder  him  in  the  discharge  of  the  duties  of  the  office 
or  the  enjoyment  of  its  emoluments,  and  in  advance  of 
a  contrary  action  upon  their  part  no  injunction  will  be 
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granted  against  them.  If  they  should  hereafter  be 
guilty  of  wrong  in  this  respect,  the  relator  has  his  rem- 
edy against  them,  and  his  rights  will  be  enforced  in  a 
proper  proceeding  for  that  purpose. 

The  judgment  of  the  trial  court  is  therefore  in  this 
respect  affirmed. 

The  action  of  the  court  decreeing  that  the  resigna- 
tion of  Ed.  F.  Grace  was  complete  and  final,  and  a  va- 
cancy created,  and  that  the  relator,  having  been  elected 
to  fill  this  vacancy  and  presented  his  certificate  of  elec- 
tion, was  entitled  to  the  office  and  should  have  been 
permitted  to  exercise  its  functions,  discharge  its  duties, 
and  enjoy  its  emoluments,  is  also  without  error. 

The  statutes  under  which  the  taxing  district  of 
Memphis  was  incorporated  vests  in  the  legislative  coun- 
cil the  power  to  fill  all  vacancies  occurring  in  the  elect- 
ive offices  of  the  city,  the  appointees  to  hold  until  the 
next  municipal  election,  when  an  election  will  be  made 
for  the  unexpired  or  full  term,  as  the  case  may  be.  This 
carries  with  it  the  authority  to  accept  the  res- 
ignation of  officers  resigning.  That  of  the  defendant 
was  in  proper  form,  unconditional,  and  effective  from 
date.  It  was  made  to  the  proper  body,  and  it  was  un- 
conditionally and  absolutely  accepted.  This  was  a 
final,  complete,  and  irrevocable  dissolution  of  the  de- 
fendant's official  life  under  his  previous  election,  and 
he  was  then  by  these  proceedings  immediately  divested 
of  all  the  responsibilities,  powers,  duties,  and  emolu- 
ments of  the  office,  and  a  vacancy  created.    The  only 
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power  the  council  had  was  to  appoint  a  successor,  to 
hold  until  the  next  general  election,  when  it  was  the 
duty  of  the  election  officers  of  the  county  to  hold  an 
election  for  the  purpose  of  electing  his  successor  for 
the  unexpired  term. 

The  resignation  could  not  be  withdrawn  with  the 
consent  of  the  council,  and  the  council  could  not  re- 
scind its  action  accepting  it.  The  defendant  was  out 
of  office,  and  could  not  be  reinstated,  save  by  appoint- 
ment or  election,  as  provided  by  law. 

It  is  unnecessary  to  detCTmine  whether  a  resignation 
is  complete  without  acceptance,  as  that  question  does 
not  arise;  the  resignation  in  this  case  having  been  ac- 
cepted by  the  proper  body  in  the  most  solemn  and  de- 
liberate form,  and  placed  of  reecord. 

The  fact  that  the  defendant  continued  in  office  does 
not  aid  him.  If  he  is  a  usurper,  his  wrongful  act  can- 
not be  relied  upon  to  show  title  in  him ;  and  it  is  imma- 
terial whether  the  action  of  the  council  in  allowing  a 
withdrawal  of  the  resignation  was  an  appointment 
until  the  next  election,  as  no  act  of  his  during  that 
time  is  called  in  question.  Nor  is  it  necessary  for  us 
to  decide  whether  a  resignation  to  take  effect  in  the 
future  is  subject  to  withdrawal,  although  it  has  been 
generally  so  held,  because  the  one  under  consideration 
was  made  to  be  accepted  at  once. 

Official  robes  cannot  be  put  off  and  assumed  at  the 
pleasure  of  individuals  or  officers.  Public  interest  re- 
quires that  all  possible  certainty  exist  in  the  election  of 
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officars  and  the  beginning  and  expiration  of  their 
ienoB,  by  law  or  resignation,  and  forbids  that  either 
should  be  left  to  the  discretion  or  vacillation  of  the 
person  holding  the  office  or  the  officer  or  body  having 
the  appointing  power. 

These  views  are  supported  by  principle  and  author- 
ity. Mecbem  on  Public  Officers,  sections  415  to  417; 
State  V.  Augustine,  113  Mo.,  21,  20  S.  W.,  651,  35  Am. 
Bt  Sep.,  696;  State  v.  House,  43  Ind.,  105,  13  Am. 
Besp.,  384 ;  Pace  v.  People,  50  111.,  432 ;  Oates  v.  Delor 
uxMre  County,  12  Iowa,  405 ;  State  v.  Fitts,  49  Ala.,  402 ; 
Mimmack  V.  United  States,  97  U.  S.,  426,  24  L.  Ed., 
1067. 

The  constitutional  and  statutory  provisions  in  Ten- 
nessee, providing  that  every  officer  shall  hold  his  office 
until  his  successor  is  elected  or  appointed  and  qualified, 
do  not  apply  to  cases  of  this  character. 

The  object  of  these  provisions  was  to  change  the 
common  law,  by  which  the  official  life  of  all  officers 
elected  for  a  limited  time  ended  upon  the  expiration 
of  such  term,  and  authorize,  not  comi>el,  officers  to 
hold  their  offices  until  their  successors  are  qualified ; 
and  the  primary  purpose  of  the  constitutional  provis- 
ion was,  for  obvious  reasons,  to  extend  the  official  life 
of  all  officers  under  the  then  existing  State  government 
until  their  successors  could  be  elected  under  the  new 
constitution. 

The  contention  of  the  defendant  to  the  contriary  is  in 
direct  conflict  with  the  spirit  of  our  statutes,  providing 

113  Tonn— 2 
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for  the  removal  of  officers  upon  conviction  of  crime  or 
misdemeanor  in  office,  and  vacation  of  office  by  removal 
from  the  district  or  circuit  for  which  they  were  elected. 
To  hold  otherwise  would  be  to  allow  nonresidents  to 
hold  office  in  this  State,  and"  place  it  in  the  power  of 
those  authorized  to  fill  the  vacancies  thus  created  to 
continue  criminals  in  office  by  delaying  the  appoint- 
ment of  their  successors. 

It  is  also  inconsistent  with  the  well-established  rule 
in  this  State  that  the  acceptance  and  qualification  of  a 
person  to  a  second  office  incompatible  with  one  then 
held  by  him  is,  ipso  facto,  a  vacation  of  the  first,  as  was 
held  in  the  case  of  Galloway  v.  Sturm,  1  Heisk.,  765, 
when  Hon.  Horace  Maynard,  then  a  member  of  con- 
gress, was  appointed  one  of  the  judges  of  this  court, 
which  course  was  followed  by  Hon.  Peter  Tumey,  chief 
justice  of  this  court,  when  he  qualified  as  governor, 
having  been  elected  to  this  office  while  holding  the 
former,  and  afterwards  appointing  Hon.  John  S. 
Wilkes  to  fill  the  vacancy  which  his  action  in  accepting 
the  office  of  governor  had  created  in  this  court 

If  the  law  was  as  insisted  by  the  defendant.  Judge 
Maynard  could  not  have  qualified  as  a  judge  of  this 
court,  because  his  successor  as  congressman  had  not 
been  elected  and  qualified,  and  he  would  have  been  at 
the  time  a  federal  officer;  and  Governor  Turney  would 
not  have  been  authorized  to  appoint  Justice  Wilkes  as 
his  successor,  because  there  would  have  been  no  va- 
cancy.   He  would  have  been  judge,,  and  not  governor ; 


It 
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his  successor  in  the  former  office  not  having  been  ap- 
pointed or  qualified. 

The  election  and  qualification  of  Chief  Justice  Tur- 
ney  to  the  office  of  governor,  without  resigning  his  ju- 
dicial office,  and  the  appointment  and  acceptance  of 
'  Justice  Wilkes  as  his  successor  in  this  court,  are  nota- 

ble events  in  the  history  of  the  judiciary  of  this  State, 
recognized  then  and  now  as  authorized  by  our  constitu- 
tion and  statutes,  and  are  constructions  of  the  provis- 
ion of  the  constitution  and  the  statute  here  invoked  by 
the  highest  authority,  and  proper  to  be  considered  by 
this  court  in  passing  upon  similar  questions.  What- 
ever may  be  the  holding  of  courts  of  other  jurisdictions 
uiK>n  this  question,  the  rule  in  this  State  is  as  was  en- 
forced and  followed  in  these  cases,  and  we  are  entirely 
satisfied  with  its  soundness  and  wisdom. 

We  are  therefore  of  the  opinion  that  there  is  no  error 
in  this  record,  and  the  decree  of  the  trial  court  is  in 
all  things  aJBKrmed. 
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J.  E.  GooDBAB  et  (U.  V.  City  of  Memphis  et  al. 
(Jackson.    April  Term,  1904.) 

1.    STATUTES.  Amendment  becomes  incorporated  in  the  original 
act. 
An  amendment  becomeB  a  part  of  the  original  act  and  becomes 
incorporated  therein  as  thougrh  contained  in  the  original  enact- 
ment from  the  date  the  amendment  is  effective.    iPo8t,  p,  34.) 

9.  SAME.  Same.  Amendment  by  referring  to  the  original  act  only. 
Where  amendments  to  a  statute  are  sought  to  be  amended,  It 
is  not  necessary  to  refer  to  them,  but  it  is  sufficient  to  recite  in 
the  proposed  amendatory  act  the  title  or  substance  of  the  orig- 
inal act,  of  which  said  amendments,  have  become  a  part  {Po9t, 
p.  84.) 

Constitution  cited  and  construed:    Art  2.  sec.  17. 

8.    SAKE.    Same.    Same.    Becital  of  amendments  is  surpluaagei 
where  original  act  ia  recited. 
Where  in  the  proposed  amendatory  act  the  title  or  substance  of 
the  original  act  is  cited,  a  recital  of  the  amendments  thereto, 
which  are  sought  to  be  amended,  is  unnecessary  surplusage. 
{Post,  p.  35.) 

Constitution  cited  and  construed:    Art  2,  sec.  17. 

4.  SAME.  Caption  of  amendatory  act  reciting  title  of  the  amend- 
ed act  need  not  indicate  the  particular  character  of  amendment, 
when. 
The  title  or  caption  of  an  amendatory  statute  need  not  do  more 
than  recite  the  title  or  substance  of  the  act  amended,  and  need 
not  indicate  the  particular  character  of  the  proposed  amend- 
ment,, provided  the  amendment  is  germane  to  the  subject  of 
the  original  act,  and  is  embraced  within  its  title.  {Post,  pp. 
35,  36.) 
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Acta  cited  and  construed:    1879,  ch.  11;  1903,  ch.  366. 
C!onstitution  cited  and  construed:    Art  2,  sec.  17. 

Cases  cited  and  approved:    Hyman  v.  State,  87  Tenn.,  109;  State 
T.  Algood,  87  Tenn.,  163. 

6.  SAXIE.  Si^ne.  Oaae  in  Judgment. 
Where  a  statute  designed  as  a  city  charter  and  providing  for 
an  elaborate  system  of  municipal  government  is  amended  by  a 
subsequent  statute  providing,  in  substance,  for  charges  on  cer- 
tain public  utilities,  for  the  succession  of  the  office  of  mayor 
and  vice  mayor,  for  the  abolishment  of  certain  municipal  offices, 
for  certain  boards  to  make  contracts^  for  the  prohibition  of  the 
levy  of  more  than  a  specified  tax,  for  the  establishment  of  the 
office  of  tax  assessor,  ,and  for  the  election  of  a  city  attorney 
instead  of  his  appointment,  such  provisions  of  the  amendatory 
act  are  germane  to  the  original  act,  and  the  amendatory  act 
reciting  the  title  of  the  original  act  need  not  indicate  in  its 
title  the  particular  character  of  the  amendment.  {Post,  pp. 
23-37.) 

Acts  cited  and  construed:     1879,  ch.  11;  1903,  ch.  366. 

Constitution  cited  and  construed:    Art.  2,  sec.  17. 

0.  8AMB,  Same.  Amendatory  act  is  not  invalid  whore  its  cap- 
tion recites  title  of  amended  act,  and  contains  surplusage  that 
la  restrictive. 
Where  an  amendatory  act  is  germane  to  the  amended  act,  and 
recites  in  its  caption  the  title  of  the  act  proposed  to  be  amended, 
it  is  not  unconstitutional  and  invalid,  because  its  caption  con- 
tains superfluous  matter  that  is  distinctly  restrictive,  and  that 
fails  to  express  the  character  of  the  amendment  attempted  to 
be  expressed.    {Post,  pp.  37,  38.) 

Acts  cited  and  construed:     1879,  ch.  11;  1903,  ch.  366. 

Constitution  cited  and  construed:     Art  2,  sec.  17. 
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7.  8AKB.    Special  and  local  laws  are  not  repealed  by  general  leg- 
islation, when. 

The  general  rule  is  that  special  and  local  laws  are  never  deemed 
to  be  repealed  by  general  legislation,  except  upon  the  most  on- 
equivocal  manifestations  of  an  intent  to  that  effect.  (Poft, 
p.  38.) 

8.  SAME.    Same.    Oaae  in  Judgment. 

An  act  (Acts  1903,  ch.  366)  expressly  applying  to  the  assessment 
and  collection  of  taxes  for  the  city  of  Memphis,  and  to  other 
matters  pertaining  to  said  city,  is  not  repealed  by  implication 
by  an  act  (Acts  1903,  ch.  258)  applying  to  state  and  county 
taxes  and  to  taxes  levied  in  certain  municipal  corporations, 
which  are  expressly  described,  and  necessarily  excluding  the 
city  of  Memphis.    {Post,  pp.  38,  39.) 

Acts  cited  and  construed:    1903.  chs.  258  and  366. 


PROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County — 
F.  H.  Heiskell,  Chancellor. 

Malone  &  Malone  and  T.  K.  Riddick^  for  complain- 
ants. 

W.  B.  Henderson,  Edgington  &  Edgington,  and  Ran- 
dolph &  Randolph,  for  defendants. 


Mb.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 


^ 
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Complainants,  who  are  citizens  and  taxpayers  of 
Shelby  county,  file  the  present  bill  against  the  tax  as- 
sessor of  the  city  of  Memphis  and  his  assistant  for  the 
purpose  of  enjoining  the  assessment  of  their  property 
for  municipal  taxation  in  accordance  with  the  provis- 
ions of  chapter  366,  p.  1097,  Acts  1903. 

The  bill  is  based  upon  the  proposition  that  the  act  of 
1903  is  unconstitutional,  because  in  contravention  of 
section  17  of  article  2  of  the  constitution,  which  pro- 
vides as  follows : 

"No  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed  in  the 
title. ' 

"All  acts  which  repeal,  revise  or  amend  former  laws 
shall  recite  in  their  caption  or  otherwise  the  title  or  sub- 
stance of  the  law  repealed,  revised  or  amended." 

The  defendants  interposed  a  demurrer  to  the  bill, 
which  wa^  sustained  by  the  chancellor,  and  the  bill  dis- 
missed. 

The  act  which  is  now  the  subject  of  attack  is  entitled 
as  follows : 

"An  act  to  be  entitled,  an  act  to  amend  an  act  to  es- 
tablish taxing  districts  in  this  State  and  to  provide  the 
means  of  local  government  for  the  same,  being  chapter 
11  of  the  Acts  of  1879,  so  as  to  authorize  such  taxing  dis- 
tricts to  regulate  and  control  the  charge  of  certain  pub- 
lic utilities,  companies  and  corporations,  now  or  here- 
after operating  within  such  taxing  districts  and  to  fix 
the  succession  of  the  office  of  mayor  and  vice  mayor  in 
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the  event  of  a  vacancy  in  either  one  or  both  of  these  of- 
fices ;  and  to  abolish  the  office  of  chairman  of  the  board 
of  public  works ;  and  to  permit  the  board  of  fire  and  po- 
lice commissioners  to  make  contracts  in  all  cases  of  ac- 
tual emergency,  where  the  amount  of  said  contract  does 
not  exceed  the  sum  of  one  thousand  dollars ;  and  to  vest 
the  legislative  council  with  the  power  to  determine  in 
what  cases  and  to  what  extent  the  city  ordinances  wh^i 
passed  by  city  council  ^all  be  published;  and  to  em- 
power the  board  of  fire  and  police  commissioners  to  fix 
and  to  regulate  the  scale  of  salaries  of  the  officers  of 
the  fire  and  police  departments  and  to  fix  the  rank  and 
number  of  such  officers ;  and  to  amend  section  1  of  chap- 
ter 172  of  the  Acts  of  1895,  and  section  4  of  chapter  84 
of  the  Acts  of  1893,  and  section  1  of  chapter  19  of  the 
Acts  of  1899,  prohibiting  the  city  of  Memphis  from 
levying  more  than  six  hundred  thousand  dollars  of  taxes 
for  any  one  year  within  the  original  territory  of  such 
city,  so  as  to  provide  that  the  gross  levy  for  general  pur- 
poses shall  not  exceed  one  million  one  hundrefd  thou- 
sand dollars  for  the  entire  city  of  Memphis^  and  to  ap- 
portion the  same  and  to  establish  the  office  of  tax  asses- 
sor  and  his  assistant  for  such  taxing  district  and  to  fix 
the  duties  of  same,  and  to  fix  their  compensation  and 
bond,  and  to  provide  a  board  of  equalization  to  revise 
assessments  made  by  such  assessor,  and  to  amend  sec- 
tion  14,  chapter  11,  of  the  Acts  of  1879,  and  section  2 
of  chapter  149  of  the  Acts  of  1901,  so  as  to  provide  for 
the  election  of  the  city  attorney  in  cities  and  taxing  dis- 
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tricts  haying  a  popnlation  of  sixty  thousand  or  more,  ac- 
cording to  the  federal  census  of  1890,  or  of  any  subse- 
quent federal  c«isus." 

The  fundamental  proposition  presented  by  the  demur- 
rer is  that  this  is  a  restrictive  title,  not  a  general  one, 
and  that  the  legislation  proposed  by  the  body  of  the  act 
is  beyond  the  scope  of  the  title.  Counsel  cite  State  y. 
Bradt,  ite  Tenn.,  591,  53  S.  W.,  944,  in  which  case  it 
was  said,  yiz. : 

^^It  may  be  that  a  title  could  have  been  framed  in 
such  general  language  as  to  express  one  general  subject 
embracing  and  warranting  all  the  legislation  found  in 
the  body  of  this  act,  but  that  was  not  done.  On  the  con- 
trary, the  title  actually  employed  is  self-limiting  and  re- 
strictive. It  relates  alone  to  the  ^filing  and  recording 
of  labels,  trademarks,'  etc.,  '  and  their  protection,'  and 
by  its  narrow  terms  limits  the  l^islation  permissible 
thereunder  to  that  narrow  subject.  Obviously  the  sub- 
ject, as  expressed  in  the  title^  is  not  broad  enough  in  its 
scope  to  include  the  other  subjects  embraced  in  the  act ; 
hence  their  presence  brings  the  legislation  within  the 
prohibition  of  the  constitution,  and  renders  it  null  and 
void.'' 

See,  also,  Stmnders  v.  Savage,  108  Tenn.,  340-345,  67 
S.  W.,  471;  State  v.  Brewing  Company,  104  Tenn.,  726, 
59  S.  W.,  1033,  78  Am.  St.  Rep.,  941. 

Counsel  then  divide  the  title  of  this  act  into  para- 
graphs>  and  undertake  to  show  that  the  particular  sub- 
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ject-matter  presented  in  each  paragraph  is  not  con- 
formed to  in  the  body  of  the  act. 

Illustrating  the  position  of  learned  counsel,  the  first 
paragraph  of  the  title  of  this  act  is  thus  stated,  viz. : 

"An  act  entitled  an  act  to  amend  an  act  to  establish 
taxing  districts  in  this  state  and  to  provide  the  means  of 
local  government  for  the  same,  being  chapter  11  of  the 
Acts  of  1879,  so  as  to  authorize  such  taxing  district  to 
regulate  and  control  the  charge  of  certain  public  utility 
companies  and  corporations  now  and  heretofore  operat- 
ing within  such  taxing  district.'' 

The  subject  presented  in  this  paragraph  is  embodied 
in  subsection  1  of  the  act,  as  follows : 

"The  legislative  council  of  such  taxing  district  is 
hereby  vested  with  power  and  authority  to  fix  and  regu- 
late from  time  to  time,  within  reasonable  limits,  a  scale 
of  charges  for  the  product  or  services  of  all  district  tele- 
graph companies,  gas  companies,  electric  light  or  power 
companies,  street  car  companies,  belt  line  companies, 
switching  companies,  now  or  hereafter  enjoying  or  ope- 
rating any  rights  or  privileges  to  use  or  occupy  any  of 
the  streets,  alleys  or  public  grounds  within  the  territory 
of  such  taxing  district'' 

Now  the  criticism  made  by  counsel  is  that  the  body  of 
the  act  presents  a  subject  not  contained  in  the  title.  It 
is  said  the  subject  presented  in  the  caption  Is  the  power 
to  control  the  charge  of  certain  public  utilities,  while  in 
the  body  of  the  act  the  power  is  also  conferred  of  fixing 
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and  r^ulating  the  scale  of  charges  of  the  product  of 
such  utilities. 

It  is  said  the  product  of  a  gas  company  is  a  distinct 
thing  from  the  service  to  the  public  ot  gas,  for  which  a 
charge  is  made,  and  that  the  purpose  disclosed  in  the 
body  of  the  act  is  not  only  to  regulate  the  scale  of  char- 
ges for  services^  but  the  scale  of  charges  for  the  product 
as  well. 

Again,  the  eighth  paragraph  (subsection  2)  of  the 
title  reads  as  follows: 

"An  act  entitled  an  act  to  amend  section  1  of  chapter 
172  of  the  Acts  of  1895,  and  section  4  of  chapter  84  of 
the  Acts  of  1893,  and  section  1  of  chapter  19  of  the  Acts 
of  1899,  prohibiting  the  city  of  Memphis  from  levying 
more  than  six  hundred  thousand  dollars  for  any  one 
year  within  the  original  territory  of  such  city,  so  as  to 
provide  that  the  gross  levy  for  general  purposes  shall 
not  exceed  one  million  one  hundred  thousand  dollars  for 
the  entire  city  of  Memphis  and  to  apportion  the  same." 

The  criticism  upon  this  paragraph  of  the  title  is  that 
it  proposes  amendments  to  the  acts  of  1893,  1895,  and 
1899  by  a  mere  reference  to  the  section  and  chapter  of 
said  acts,  and  the  year  of  enactment,  without  stating 
the  substance  of  the  law  proposed  to  be  amended,  either 
in  the  caption  or  otherwise.  It  is  insisted  such  amenda- 
tory act  is  void,  under  the  authority  of  Railroad  v. 
State,  2  Catesj  598,  75  S.  W.,  730,  and  Burnett  V.  Tur- 
ner, 87  Tenn.,  124,  10  S.  W.,  194. 

Moreover,  it  is  said  there  is  nothing  in  section  4,  c. 
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84,  p.  110,  Acts  1893,  with  reference  to  limiting  the  levy 
of  taxes  for  the  city  of  Memphis  to  the  sum  of  |600,000. 

It  is  said  the  whole  scope  of  said  act  waB  to  prohibit 
the  legislative  council  of  the  city  of  Memphis,  in  mak- 
ing its  levy  of  taxes,  from  exceeding  |1.75  of  the  |100 
for  the  old  wards  of  the  city,  and  f-LZ*  of  the  flOO  for 
the  ninth  and  tenth  wards  thereof. 

'  The  conclusion  reached  by  counsel  is  that  neither  the 
title  nor  the  substance  of  the  act  of  1893  proposed  to  be 
amended  is  anywhere  recited  in  this  caption. 

The  act  of  1895,  which  is  sought  to  be  amended  by  the 
act  of  1903,  does  provide  that  the  total  gross  tax  levy 
for  every  purpose,  exclusive  of  the  special  tax  for  any 
one  year  on  realty,  personalty,  and  merchants^  capital, 
shall  not  be  more  than  1600,000. 

The  act  of  1899  (Acts  1899,  p.  29,  c.  19,  section  1) 
which  is  sought  to  be  amended  provides  as  follows : 

"And  said  legislative  council  is  vested  with  the  power 
of  making  the  total  gross  levy  for  every  purpose,  exclus- 
ive of  the  park  tax  and  special  sewer  tax  for  any  one 
year,  on  realty,  personalty,  and  merchants'  capital, 
more  than  six  hundred  thousand  dollars,  provided,  how- 
ever, that  the  tax  levy  in  and  on  the  first  eleven  wards 
of  said  city  shall  not  exceed,  exclusive  of  the  park  ta^c 
and  the  special  sewer  tax,  six  hundred  thousand  dol- 
lars." 

It  is  said  the  attempt  to  amend  the  acts  of  1893, 1895, 
and  1899  is  void,  because  the  purview  of  the  new  act 
was  not  germane  to  the  acts  sought  to  be  amended* 
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Again,  the  title  of  the  act  of  1903,  feM>  f ar  as  pertains 
to  the  assessor,  is  as  follows : 

"And  to  amend  section  1  of  chapter  172  of  the  Acts 
of  1895,  and  section  4  of  chapter  84  of  the  Acts  of  1893, 
Md  section  1,  chapter  19,  Acts  of  1899,  prohibiting  the 
city  of  Memphis  from  levying  more  than  six  hundred 
thousand  dollars  of  taxes  for  any  one  year,  within  the 
original  territory  of  such  city,  so  as  to  provide  that  the 
gross  levy  for  general  purposes  shall  not  exceed  one  mil- 
lion one  hundred  thousand  dollars  for  the  entire  city  of 
Ifemphis,  and  to  apportion  the  same,  and  to  establish 
the  office  of  tax  assessor  and  his  assistant  for  such  tax- 
ing district,  and  to  fix  the  duties  of  same,  and  to  fix  their 
comx>ensation  and  bond,  and  to  provide  a  board  of 
equalization  to  revise  assessments  made  by  such  asses- 
sor.'' 

It  is  said  there  is  nothing  in  the  supposed  substance 
of  the  acts  of  1893,  1895,  and  1899,  as  quoted,  which  re- 
motely suggests  the  subject  of  creating  the  office  of  tax 

Again,  it  is  said  the  act  is  void  because  it  contains 
more  than  one  subject.  Amendments  are  made  to  the 
general  law  pertaining  to  taxing  districts,  and  special 
enactments  are  proposed,  pertaining  alone  to  the  city  of 
Memphis. 

Further,  it  is  said,  that  portion  of  the  act  providing 
that  the  city  attorney  should  be  elected,  and  commencing 
at  section  4,  is  undoubtedly  void,  for  neither  in  the  title 
of  the  act,  nor  in  the  body  thereof,  is  any  attempt  what- 
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ever  made  to  recite  the  title  or  substance  of  the  acts  of 
1879  or  of  1901  of  which  the  act  in  question  proposes  to 
be  an  amendment.  Railroad  v.  State,  2  Gates,  598,  75  S. 
W.,  730 ;  Burnett  v.  Turner,  87  Tenn.,  126, 10  S.  W.,  194. 

Again,  criticism  is  made  on  the  provisions  of  the  act 
for  the  succession  of  mayor  and  vice  mayor. 

Subsection  2  commences  thus : 

"Subsec.  2.  Be  it  further  enacted  that  in  the  event  of 
a  vacancy  in  the  office  of  mayor  or  vice  mayor  of  such 
taxing  district,  the  same  shall  be  filled  in  the  following 
manner,  to  wit : 

"Should  the  office  of  mayor  become  vacant  for  any 
cause,  then  the  vice  mayor  shall  become  the  mayor,"  etc. 

Subsection  3  then  provides  that,  in  case  the  office  of 
vice  mayor  becomes  vacant,  the  police  and  fire  commis- 
sioner shall  become  vice  mayor. 

Then,  again,  subsection  4  provides  that,  in  the  event 
a  vacancy  should  occur  in  the  office  of  fire  and  police 
commissioner,  who  is  not  the  mayor  or  vice  mayor,  such 
vacancy  shall  be  filled  by  the  other  two  members  of  the 
fire  and  police  board,  etc. 

It  is  said  these  provisions  purport  to  be  amendments 
to  chapter  11  of  the  Acts  of  1879 ;  still  they  speak  of  the 
mayor  and  vice  mayor  as  though  they  were  the  executive 
officers  of  taxing  districts  created  by  the  act  of 
1879,  whereas  in  fact  no  such  officers  are  anywhere  men- 
tioned in  said  act,  but  in  point  of  fact  the  chief  execu- 
tive of  such  taxing  district  is  declared  to  be  the  presi- 
dent of  the  board  of  fire  and  police  commissioners. 
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It  shoald  be  said,  however,  that  by  an  amendment  to 
the  act  of  1879,  adopted  in  1891,  the  offices  of  mayor 
and  vice  mayor  were  created. 

Lastly,  it  is  said  that  chapter  366,  Acts  1903,  was  re- 
pealed by  the  subsequent  act  of  1903,  page  632,  c.  258, 
passed  at  the  same  seteion  of  the  legislature. 

It  will  be  seen  that  chapter  366  (act  under  considera- 
tion) was  approved  by  the  governor  on  April  13,  1903, 
whereas  three  days  thereafter,  viz.,  on  April  16,  1903, 
the  governor  of  the  State  approved  another  act  (chap- 
ter 258,  Acts  1903 ) ,  the  title  to  which  is  in  these  words : 

"An  act  to  provide  more  just  and  equitable  laws  for 
the  assessment  and  collection  of  revenue  for  State  and 
county  and  municipal  puri)oses,  and  to  repeal  all  laws 
in  conflict  with  the  provisions  of  this  act  whereby  reve- 
nue is  collected  from  the  assessment  on'  real  estate, 
personal  property,  privileges  and  polls." 

A  portion  of  section  41  of  said  act  is  in  these  words : 

"Sec.  41.  That  taxes  on  property  for  municipal  pur- 
poses shall  be  imposed  on  the  value  thereof  as  the  same 
is  ascertained  by  the  assessment  for  state  taxation,  and 
shall  be  collected  by  the  same  officers  at  the  time  and  in 
the  manner  prescribed  for  the  collection  of  State  reve- 
nue, except  as  herein  provided,"  etc. 

The  exception  afterwards  pointed  out  is  in  these 
words : 

"Sec.  42.  That  all  taxes,  State,  county  and  municipal 
to  be  collected  under  this  act  shall  be  payable  the  first 
Monday  in  October  of  each  year,  except  municipal  taxes 
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of  cities  haying  a  population  of  one  hundred  thousand 
or  over  by  the  federal  census  of  1900,  op  by  any  subse- 
quent census,  and  such  other  municipal  corporations 
which  under  existing  laws  are  authorized  to  collect  their 
own  taxes  on  property,  privileges  and  polls*" 

It  is  said  that  the  exception  above  referred  to  relates 
solely  and  exclusively  to  the  time  only  for  the  collection 
of  the  municipal  taxes  excepted  out  of  the  act,  and  that 
by  the  plain  provisions  of  the  act  all  municipal  taxes 
are  to  be  collected  on  the  basis  of  the  State  and  county 

■ 

assessment,  and  that  said  chapter  258  by  implication  re- 
peals chapter  366,  at  least  as  far  as  the  office  of  assessor 
is  concerned.  In  other  words,  chapter  366,  in  so  far  as 
it  undertakes  to  create  the  office  of  city  tax  assessor,  is 
repealed  by  the  subsequent  act,  chapter  258. 

It  is  insists  that  the  proper  construction  of  said  sec- 
tion is  that  the  valuation  to  be  placed  upon  the  property 
of  the  taxing  district,  as  a  basis  for  levying  and  collect- 
ing municipal  taxes,  is  to  be  the  same  in  every  respect  as 
that  fixed  by  the  county  assessor  for  State  and  county 
purposes.  It  is  therefore  insisted  that  the  bill  should 
have  been  sustained  by  the  chancellor  to  the  extent  it 
sought  to  restrain  the  assessor  from  placing  higher  and 
different  values  upon  complainant's  property  than  it 
waB  assessed  by  the  State  and  county  assessor. 

These,  briefly  stated  are  the  contentions  made  by 
counsel  for  appellants  in  respect  of  the  unconstitution- 
ality of  the  act  of  1903. 

It  is  said  in  the  brief  that  the  chancellor  sustained 
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the  constitutionality  of  the  act  in  question  by  treating 
all  that  is  said  in  the  caption  about  amending  the  acts 
of  1893,  1895,  1899,  and  1901  as  surplusage,  and  giving 
effect  to  the  first  paragraph  of  the  caption,  viz. :  "An  act 
to  be  entitled  an  act  to  amend  an  act  to  establish  taxing 
districts  in  this  State  and  provide  the  means  of  local 
government  for  the  same,  being  chapter  11,  Acts  of 
1879/' 

The  act  of  1879  was  designed  by  the  legislature  as  a 
charter  for  the  extinct  municipality  of  Memphis,  which 
was  thereafter  to  be  known  as  the  "Taxing  District  of 
Shelby  County."  It  provided  an  elaborate  system  of 
municipal  government  for  the  territory  and  community 
formerly  comprised  in  the  city  of  Memphis.  That  char- 
ts has  been  amended  from  time  to  time,  and  as 
amended  is  still  the  constitution  of  that  city.  It  is  true 
the  original  act  of  1879  was  passed  in  the  form  of  a  gen- 
eral law  applying  to  taxing  districts  of  a  certain  popula- 
tion, but  by  an  act  passed  March  30,  1891,  the  name  of 
the  corporation  was  changed  back  to  the  city  of  Mem- 
phis. In  1893  an  act  was  passed  changing  the  names 
of  the  ofBicers,  and  providing  for  their  election  by  the 
people.  By  a  later  act,  passed  in  1893,  power  was 
granted  to  the  corporate  authorities  to  levy  municipal 
taxes,  which  under  the  original  act  of  1879  were  directly 
levied  by  the  general  assembly. 

Again,  by  chapter  84,  Acts  1893,  the  rate  of  taxation 
was  limited.  In  1895  the  total  gross  tax  levy  was  lim- 
ited to  $600,000.     In  1899  an  act  was  passed  further 
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limiting  the  total  gross  tax  levy  for  every  purpose.  All 
these  acts  were  amendments  to  the  original  charter  act 
passed  in  1879.  Three  of  these  amendments,  namely, 
the  acts  of  1893,  1895,  and  1899,  are  sought  to  be 
amended  by  the  act  of  1903,  chapter  366,  now  in  judg- 
ment. 

What,  in  legal  contemplation,  was  the  effect  of  the 
amendments  upon  the  original  act  or  charter  of  1879? 
Says  Mr.  Black,  in  his  work  on  the  Interpretation*  of 
Laws  (section  13),  viz.: 

"When  an  amendment  to  a  statute  is  adopted,  there 
are  not  two  separate  enactments,  the  old  and  the  new, 
but  by  their  union  there  is  produced  one  law,  namely, 
the  statute  as  amended." 

Again,  the  same  author  says  (section  131),  viz. : 

"An  amendment  of  a  statute  by  a  subsequent  act  ope- 
rates precisely  as  if  the  subject-matter  of  the  amend- 
ment had  been  incorporated  in  the  prior  act  at  the  time 
of  its  adoption,  so  far  as  regards  any  action  had  after 
the  amendment  is  mada  For  it  must  be  remembered 
that  an  amendment  becomes  a  part  of  the  original  act, 
whether  it  be  a  change  of  a  word,  a  figure,  line,  or  en- 
tire section,  or  a  recasting  of  the  whole  language." 

It  being  true,  then,  as  a  legal  proposition,  that  the 
amendments  to  the  charter  of  1879  became  incorporated 
therein  as  though  contained  in  the  original  enactment, 
it  follows  that  when  these  amendments  were  sought  to 
be  amended  it  was  not  necessary  to  refer  to  them,  but 
to  the  original  act,  of  which  they  had  become  a  part. 
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The  first  paragraph  of  the  caption  of  chapter  366, 
Acts  1903,  is,  vizi. :  '<An  act  to  be  entitled  an  act  to 
amend  an  act  to  establish  taxing  districts  in  this  State 
and  to  provide  the  means  of  local  government  for  same, 
being  chapter  11  of  the  Acts  of  1879.'^  Then  follows  a 
more  specific  description  of  the  character  of  the  amend- 
ments proposed.  But  all  that  was  necessary  was  to 
set  out  the  title  of  the  act  of  1879,  sought  to  be  amended, 
provided  the  subject-matter  of  the  amendments  was  ger- 
mane to  the  original  act. 

In  Eyman  v.  State,  87  Tenn.,  109,  9  S.  W.,  372,  1  L. 
R.  A.,  497,  the  title  to  the  amendatory  act  in  no  way  indi- 
cated the  character  oj  the  amendment  beyond  a  correct 
recital  of  the  title  of  the  act  amended.     The  court  said : 

"It  is  not,  however,  important  that  the  title  of  an 
amendatory  act  shall  do  more  than  recite  the  title  or 
substance  of  the  act  amended,  provided  the  amendment 
is  germane  to  the  subject  of  the  original  act,  and  is  em- 
braced within  the  title  of  such  amended  act.  In  other 
words,  if  the  title  of  the  original  act  is  sufficient  to  em- 
brace the  matter  covered  by  the  amendment,  it  is  unnec- 
essary that  the  title  of  the  amendatory  act  should  of  it- 
self be  sufficients^ 

In  State  v.  Algood,  87  Tenn.,  163,  10  S.  W.,  310,  it 
was  said: 

"The  caption  of  an  amendatory  statute  need  not  indi- 
cate  the  particular  character  of  the  proposed  amend- 
ment, provided  the  title  of  the  original  act  is  therein  set 
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out,  and  the  purview  of  the  amendatory  statue  is  ger- 
mane to  and  embraced  within  the  title  thus  recited." 

It  has  already  been  seen  that  the  amendatory  act  of 
1903  sets  out  in  its  caption  the  title  in  full  of  the  origi- 
nal act  of  1879,  and  under  the  rule  announced  in  the 
cases  just  cited  the  only  question  to  be  determined  is 
whether  the  subject-matter  of  the  amendments  is  ger- 
mane to  the  original  act.  The  subjects  embraced  in  the 
body  of  the  amendatory  act  relate  to  the  following  sub- 
jects, viz.: 

(1)  To  authorize  charges  for  certain  public  utili- 
ties. 

(2)  To  fix  the  succession  of  the  offices  of  mayor  and 
vice  mayor. 

(3)  .  To  abolish  the  office  of  chairman  of  the  board 
of  public  works. 

(4)  To  permit  the  board  of  fire  and  police  commis- 
sioners to  make  certain  contracts. 

(5)  To  empower  the  board  to  fix  and  to  regulate 
the  scale  of  certain  salaries. 

The  second  class  of  amendments  are  proposed  to  the 
acts  of  1893,  1895,  and  1899. 

"Prohibiting  the  city  of  Memphis  from  levying  more 

than  six  hundred  thousand  dollars  ($600,000)  of  taxes 

for  any  one  year  within  the  original  territory  of  such 
city.^^ 

The  amendments  proposed  to  these  three  acts  are : 

(1)  "So  as  to  provide  that  the  gross  levy  for  general 
purposes  shall  not  exceed  one  million  one  hundred  thou^ 
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sand  dollars  (fl^OO^OOO)  for  the  entire  city  of  Memphis 
and  to  apportion  the  sama" 

(2)  ^^And  to  establish  the  office  of  tax  assessor  and 
his  assistant  for  such  taxing  district,  and  to  fix  the  du- 
ties of  the  same,  and  to  fix  their  compensation  and  bond 
and  to  provide  a  bo&rd  of  equalization  to  revise  assess- 
ments made  by  such  assessor.'^ 

The  third  class  of  amendments  is  proposed  to  the  act 
of  1879  and  to  the  act  of  1901. 

The  amendment  proposed  to  these  acts  is  to  provide 
for  the  election  of  the  city  attorney,  instead  of  his  ap- 
pointment. 

It  is  difficult  to  undei^stand  why  all  these  subjects  em- 
braced in  the  amendatory  act  of  1903  are  not  germane 
to  the  original  charter  act  of  1879.  They  relate  to  the 
assessment  and  collection  of  municipal  taxes,  to  the  reg- 
ulation of  public  utUities,  to  the  creation  and  abolish- 
ment of  certain  offices,  and  to  the  fixing  a  scale  of  salar- 
ies. All  of  these  matters  are  within  the  purview  of  a 
municipal  charter.  Hence  all  that  follows  the  first  par- 
agraph in  the  caption  of  the  act  of  1903  was  superfiuous. 

It  is  said,  however,  that  the  title  of  the  act  of  1903  is 
distinctively  limited  and  restricted,  and  that  the  courts 
have  no  right  to  amend  the  caption,  and  to  disregard  as 
surplusage  material  provisions  thereof.  The  case  of 
State  V.  Bradt,  103  Tenn.,  591,  53  S.  W.,  944,  is  cited 
for  the  proposition  that  a  statute  attacked  for  uncon- 
stitutionality cannot  be  sustained  because  a  title  could 
have  been  framed  in  such  language  a&  to  express  one 
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general  subject  embracing  and  warranting  all  the  legis- 
lation found  in  the  body  of  the  act. 

But  the  act  of  1903  in  its  title  does  express  one  gen- 
eral subject,  to  which  everything  in  the  body  thereof  is 
germane,  and  in  this  respect  is  different  from  Sta4;e  v 
Bradt,  supra.      The  fact  that  superfluous  matter  is  in 
troduced  in  the  title  cannot  aflfect  it  if  otherwise  valid 

We  are  not  to  be  understood  as  holding  that  amend 
ments  may  not  be  made  to  amendatory  acts  without  re 
citing  the  title  or  substance  of  the  original  act,  but  our 
holding  is  that  unnecessary  recitals  in  a  title  do  not  in- 
validate an  act  Lastly,  it  is  said  that  chapter  366,  Acts 
1903,  was  repealed  by  chapter  258,  Acts  1903,  the  latter 
act  being  passed  a  few  days  later  by  the  same  general 
assembly.  It  clearly  appears^  however  that  no  such  ef- 
fect was  intended  by  the  legislature.  The  general  rule 
is  that  laws  having  special  and  local  application '  are 
never  deemed  to  be  repealed  by  general  legislation,  ex- 
cept upon  the  most  unequivocal  manifestations  of  an 
intent  to  that  effect.  Cooley's  Constitutional  Law  (6th 
Ed.),  182,  183. 

As  already  seen,  chapter  366,  Acts  1903,  related  to 
the  local  government  of  Memphis,  while  chapter  258, 
Acts  1903,  is  a  general  law  to  provide  for  the  assess- 
ment and  collection  of  State,  county,  and  municipal 
taxes. 

Section  41,  chapter  258,  page  677,  Acts  1903,  having 
reference  to  the  collection  of  taxes  for  municipal  pur- 
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poses  by  the  county  trustee,  makes  an  exception  by  say- 
ing "except  as  herein  provided." 

Section  42,  page  678,  in  providing  for  the  collection 
of  ddinquent  taxes,  says:  "Provided  that  municipal 
corporations  having  the  power  under  their  charter  to 
collect  their  own  taxes  can  provide  by  ordinance  for  the 
collection  of  their  delinquent  taxes,"  but  then  excludes 
corporations  having  populations  of  14,000  and  not  over 
20,000. 

And  further  down  in  the  same  section  it  is  added : 
"Provided  nothing  in  this  section  shall  apply  to  mu- 
nicipal corporations  which  have  a  right  under  the  pro- 
visions of  their  charters  to  assess  and  collect  their  own 
taxes  on  property,  privileges  and  poUa" 

The  act  also  recognizes  that  municipal  taxes  may  be 
collected  separately  by  a  municipal  collector  in  regulat- 
ing the  redemption  of  property  sold  for  taxes. 

It  is  obvious  there  is  no  conflict  in*  the  two  acts,  since 
chapter  366  applied  expressly  to  the  assessment  and  col- 
lection of  taxes  for  the  city  of  Memphis,  while  chapter 
258  applies  to  State  and  county  taxes  and  to  taxes  levied 
in  certain  municipal  corporations  which  are  expressly 
described. 

Affirm  the  decree. 
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M.  T.  Clement^  Exx.,  etc.,  v.  Irwin  S.  Clement  et  al. 

AND 

lEwiN  S.  CLEMEift?  et  aZ.  V.  Supreme  Lodge  Enights  of 

Pythias  et  al. 

'{Jackson.    April  Term,  1904.)' 

1.  BENEFIT    ASSOOIATIONS.    Suits  by  different  beneficiaries 
on  benefit  certificate. 

Where  suit  Is  instituted  by  one  as  executrix  of  the  insured  and 
as  next  friend  of  her  minor  children  against  a  benefit  associa- 
tion on  a  benefit  certificate,  claiming  that  her  said  children 
are  entitled  to  all  the  insurance  money,  and  making  others, 
named  as  beneficiaries  and  claiming  part  of  the  insurance,  de- 
fendants, such  other  beneficiaries  so  sued  may  institute  and 
maintain  an  original  bill  against  the  association  on  the  certifi- 
cate to  recover  the  whole  amount  of  the  certificate  for  them- 
selves and  the  other  named  and  infant  beneficiaries 
for  whom  the  executrix  sued,  especially  where  after  the 
death  of  the  insured  they  have  assigned  all  or  part  of  the 
amount  due  them  to  a  person  who  was  not  a  party  to  the  bill 
of  the  executrix,  and  a  plea  in  abatement  by  the  association 
to  such  bill  is  properly  overruled  by  the  court  (Post,  pp. 
42-47.) 

2.  SAME.  Same.  Consolidation  of  such  snits  is  proper,  when. 
The  two  suits  by  different  beneficiaries  against  a  benefit  asso- 
ciation on  the  same  certificate  are  properly  consolidated,  where 
this  brings  all  the  matters  and  parties  against  the  associaticm 
before  the  court  in  such  shape  that*  the  rights  of  the  parties 
against  the  association,  and  as  between  themselves,  may  be  ad- 
Justed  in  the  one  consolidated  suit     {Post,  pp.  46,  46,  47.) 


5  Gates]  APRIL  TERM,  1904.  ^  41 

Clement  v.  Clement 

8.  SAKB.  By-law  against  suicide  is  valid,  and  applies  to  substi- 
tuted certificate  issued  after  it  is  made. 
A  by-law  of  a  benefit  association  made  after  a  benefit  certificate 
is  Lssued,  but  before  a  substituted  certificate  is  issued,  providing 
that  only  a  proportionate  part  of  the  insurance  shall  be  paid  in 
case  of  sidcide  of  the  member,  enters  into  the  substituted  cer- 
tificate, and  becomes  a  part  of  the  contract  between  the  parties. 
Such  by-law  is  reasonable,  valid,  and  enforceable.  {Post,  pp. 
47,  48.) 

Cases  cited  and  approved:     Knights  of  Pythias  v.  LaMalta.  95 

Tenn.,  J57. 

« 

Case  cited  and  distinguished:    Gaut  v.  American  Legion  of  Honor, 
107  Tenn.,  603. 

4.  SAME.  Same.  Evidence  held  sufficient  to  prove  intentional 
suicide. 
In  an  action  against  a  benefit  association  on  a  member's  benefit 
certificate,  the  evidence  set  out  in  the  opinion  is  held  sufficient 
to  prove  the  member's  death  by  intentional  suicide,  or  from 
criminal  recklessness  and  carelessness  in  taking  morphine 
which,  the  member  must  have  known  or  had  reason  to  know, 
would  end  in  his  self-destruction.    (Post,  pp.  48-52.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
F.  H;  Hbhsksll^  Chancellor. 
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Israel  H.  Peres,  for  Mrs.  M.  T.  Clement. 

L.  &  E.  Lehman,  Elias  Gates  and  W.  B.  Sanford, 
for  Irwin  S.  and  W.  A.  Clement. 

R.  G.  Brown,  for  Supreme  Lodge  Knights  of  Pythias. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  against  the  Supreme  Lodge  Knights  of 
Pythias  upon  a  benefit  certificate  issued  upon  the  life  of 
J.  D.  Clement  in  the  endowment  rank  of  that  order. 

The  application  for  the  insurance  was  made  about  the 
twenty-fii*st  of  March,  1891,  and  on  that  date  a  certifi- 
cate for  f3,000  was  issued;  the  beneficiaries  named 
therein  being  the  minor  children  of  the  insured  mem- 
ber, J.  D.  Clement.  This  certificate  was  surrendered 
April  21,  1897,  at  the  request  of  the  insured,  and  a  new 
certificate  was  issued,  with  beneficiaries  different  from 
those  named  in  the  first  certificate  On  the  13th  of 
March,  1899,  this  second  certificate  was  surrendered, 
and  a  third  certificate  was  issued  at  the  request  of  the 
insured ;  the  beneficiaries  being  the  same  as  those  named 
in  certificate  No.  2,  which  was  surrendered  because  it 
had  become  defaced.  On  the  20th  of  November,  1901, 
this  third  certificate  was  surrendered  at  the  request  of 
the  insured,  and  a  fourth  certificate  was  issued,  the 
beneficiaries  therein  named  being  Irwin  S.  Clement,  for 
|1,000;  W.  A,  Clement,  for  |1,000;  and  $1,000  for  the 
minor  children  of  the  assured — six  in  number.  •  This 
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certificate  remained  in  force  and  eflFect  until  the  6tli  of 
September,  1902,  at  which  date  the  assured,  J.  D.  Clem- 
ent, died  in  the  city  of  Memphis.  Suit  is  brought  on 
this  fourth  certificate. 

All  of  the  certificates  provide  that  the  assured  shall 
comply  with  the  laws,  rules,  and  regulations  governing 
his  rank  now  in  force  op  that  may  hereafter  be  enacted 
by  the  Supreme  Lodge  Knights  of  Pythias,  and  they 
further  provide  that  any  violation  of  the  above-men- 
tioned conditions  or  the  requirements  of  the  laws  now 
or  hereafter  in  force  governing  the  rank  shall  render 
the  certificate  and  all  claims  thereunder  null  and  void, 
and  the  said  endowment  rank  shall  not  be  liable  for  the 
above  sum  or  any  part  thereof. 

On  November  7,  1902,  Mrs.  M.  T.  Clement,  as  execu- 
trix and  SLB  next  friend  of  her  minor  children,  the 
beneficiaries  named  in  the  last  certificate  issued  by  the 
order  to  J.  D.  Clement,  filed  her  bill  in  the  chancery 
court  of  Shelby  county,  Tennessee,  against  Irwin  S. 
Clement,  W.  A.  Clement,  and  the  Supreme  Lodge 
Knights  of  Pythias  of  the  World,  and  enjoined  the  pay- 
ment of  any  of  the  amount  due  under  said  certificate 
to  Irwin  S.  and  W.  A.  Clement;  claiming  that  the 
change  in  the  beneficiaries  made  in  the  last  certificate 
issued  was  procured  by  fraud  and  duress,  and  that  the 
entire  recovery  was  due  to  her  minor  children  named  in 
the  bill. 

The  Supreme  Lodge  Knights  of  Pythias,  answering 
the  bill,  disclaimed  any  knowledge  of  the  duress  or 
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fraud  set  up  therein,  but  claimed  that  J.  D.  Clement 
had  committed  suicide,  voluntary  or  involuntary;  that 
his  death  was  caused  or  superinduced  by  narcotics  or 
opiates,  to  the  use  of  which  Clement  had  become  ad- 
dicted; that  his  death  was  caused  or  superinduced  by 
the  excessive  use  of  intoxicating  liquors,  to  which  he 
had  become  addicted  for  some  time  prior  to  his  death ; 
and  that  the  taking  of  the  morphine  by  the  said  Clem- 
ent, which  was  the  immediate  cause  of  his  death,  waB 
caused  or  superinduced  by  the  mental  and  physical  con- 
dition into  which  he  had  lapsed  on  account  of  his  ex- 
cessive use  of  intoxicating  liquors.  The  defendant  set 
up  as  a  defense  that  under  the  by-law  known  as  the 
"suicide  clause,"  thereafter  set  out,  it  was  liable  to  the 
beneficiaries  named  in  the  benefit  certificate  issued  by 
it  to  J.  D.  Clement  only  in  the  amount  of  f  1,327.43. 

This  amount  it  paid  into  court,  and  asked  that  its 
answer  be  held  and  taken  to  be  a  bill  of  interpleader 
between  said  beneficiaries,  and  that  they  be  required  to 
settle  and  determine  their  conflicting  claims  to  the 
fund  without  cost  to  the  defendant. 

It  is  agreed  that  this  amount  is  what  was  due  at  the 
time  of  tender,  if  the  suicide  clause  controls  in  the 
premises. 

On  June  29,  1903,  Irwin  S.  and  W.  A.  Clement  filed 
their  original  bill  in  the  chancery  court  of  Shelby 
county,  Tennessee,  seeking  to  recover  for  themselves 
and  their  assigns,  and  for  the  minor  children  of  J.  D. 
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Clement,  named  as  beneficiaries,  the  full  amount  of  the 
benefit  certificate. 

To  this  bill  the  Supreme  Lodge  Knights  of  Pythias 
filed  a  plea  in  abatement,  setting  up  the  pendency  of  the 
suit  instituted  by  Mrs.  M.  T.  Clement,  executrix, 
wherein  all  the  parties  in  the  second  bill  were  before 
the  court,  and  the  same  issues  over  the  same  subject- 
matter  were  presented. 

The  plea  in  abatement,  by  the  chancellor,  was  over- 
ruled, and  an  order  was  made  by  the  court,  of  its  own 
motion,  consolidating  the  two  causes,  to  which  action 
of  the  court  defendant  excepted. 

Defendant  thereupon  filed  an  answer  to  the  bill  of 
Irwin  S.  and  W.  A.  Clement,  setting  up  the  same  de- 
fenses relied  on  in  the  first  answer  filed,  reciting  the 
payment  into  court  of  the  sum  of  f  1,327.43  before  de- 
mand upon  it  for  payment  by  the  complainants,  and 
asked  that  the  answer  be  taken  as  a  bill  of  interpleader, 
and  the  payment  into  court  be  treated  as  a  tender  of  the 
amount  justly  due  upon  the  benefit  certificate. 

The  chancellor  found,  upon  the  entire  record,  that 
the  complainants  Irwin  S.  and  W.  A.  Clement  were 
entitled  to  recover  of  the  Supreme  Lodge  Knights  of 
Pythias  f  1,000  each,  and  the  minor  children  of  J.  D. 
Clement  fl,000  jointly,  together  with  interest  from 
November  7,  1902,  and  decreed  two-thirds  of  the  cost 
against  the  order,  and  one-third  against  the  minor  de- 
fendants to  the  second  bill. 
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From  this  decree  the  Supreme  Lodge  Knights  of  Py- 
thias alone  has  appealed,  and  has  assigned  as  error: 

( 1 )  The  lower  court  erred  in  overruling  appellant's 
plea  in  abatement  to  the  bill  filed  by  Irwin  S.  and  W.  A. 
Clement; 

(2)  The  lower  court  erred  in  holding  appellant  lia- 
ble for  the  payment  of  any  sum  upon  the  benefit  certifi- 
cate, except  the  amount  of  f  1,327.43 ;  this  being  the 
legal  liability  under  the  contract  sued  on. 

We  think  that  the  first  assignment  of  error  is  not 
well  made.  The  bill  filed  by  Mrs.  M.  T.  Clement,  exec- 
utrix, and  next  friend  for  the  minor  children  of  J.  D. 
Clement,  claimed  that  the  entire  insurance  of  f3,000 
belonged  to  the  minor  children  of  the  assured,  while 
Irwin  S.  Clement  and  W.  A.  Clement  claimed  that  they 
were  entitled  each  to  one-third  of  the  amount  The 
claim  of  Mrs.  Clement  as  executrix  and  next  friend  of 
the  minor  children  of  the  insured  was  antagonistic  to 
the  claims  of  Irwin  S.  and  W.  A.  Clement;  and,  while 
they  were  made  parties  defendant  to  her  bill,  they  could 
not  set  up  and  prosecute  their  rights  as  mere  defend- 
ants, but  must  do  so  either  by  cross-bill  or  an  original 
bill,  and  the  original  bill  was  entirely  proper,  since  the 
adult  beneficiaries,  after  the  death  of  the  insured,  had 
assigned  the  amounts  due  them,  in  whole  or  in  part,  to 
one  Frawley,  who  was  not  a  party  to  the  bill  of  Mrs. 
Clement,  executrix. 

The  action  of  the  court  in  overruling  the  plea  in 
abatement  was  therefore  correct,  as  was  also  his  action 
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in  consolidating  the  two  causes  after  the  second  bill  had 
been  filed,  as  this  brought  all  the  matters  and  parties 
before  the  court  in  such  shape  that  the  rights  of  the  par- 
ties against  the  lodge,  and  as  between  themselves,  might 
be  adjusted  in  the  one  consolidated  suit. 

The  second  assignment  of  error  raises  the  question 
whether  the  clause  in  the  benefit  certificate  in  regard 
to  the  suicide  of  the  assured  is  valid  and  binding^  and 
as  to  whether  the  assured  committed  suicide. 

The  by-law  relating  to  deaths  by  suicide  was  passed 
by  the  Supreme  Lodge  Knights  of  Pythias  in  1896, 
and  was  in  force  and  effect  when  the  second,  third,  and 
fourth  certificates  were  issued,  and  at  the  death  of  the 
assured. 

It  is  in  the  following  terms:  "If  the  death  of  any 
member  of  the  endowment  rank  heretofore  admitted 
into  the  first,  second,  third,  or  fourth  classes,  or  here- 
after admitted,  shall  result  from  suicide,  either  volun- 
tary or  involuntary,  whether  such  member  shall  be 
sane  or  insane  at  the  time  or  if  such  death  shall  be 
caused  or  superinduced  by  the  use  of  intoxicating  li- 
quors, narcotics  or  opiates ;  or  in  consequence  of  a  duel, 
or  at  the  hands  of  justice,  or  in  violation  or  attempted 
violation  of  any  criminal  law,  then  the  amount  to  be 
paid  upon  such  membership  certificate  shall  be  a  sum 
only  in  proportion  to  the  whole  amount  as  the  matured 
life  expectancy  is  to  the  entire  life  expectancy  at  the 
date  of  admission  to  the  endowment  rank,  the  expecta- 
tion of  life  based  upon  the  American  Experience  Table 
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of  Mortality  in  force  at  the  time  of  such  death  to  gov- 
ern/' 

We  are  of  opinion  that  this  by-law  entered  into  the 
certificate  in  controversy,  and  became  a  part  of  the  con- 
tract between  the  parties— especially  as  it  was  in  force 
at  the  time  the  last  certificate  sued  on  was  talcen  out, 
which  fixes  the  rights  of  the  parties. 

That  such  a  by-law  is  reasonable,  valid,  and  enforce- 
able has  been  held  by  this  court  in  the  case  of  Supreme 
Lodge  Knights  of  Pythids  V.  La  Malta,  95  Tenn.,  157, 
31  S.  W.,  493,  30  L.  R.  A.,  838,  and  the  force  and  effect 
of  the  holding  in  that  case  is  in  no  wise  questioned  or 
lessened  by  the  holding  in  the  case  of  Gaut  v.  American 
Legion  of  Honor,  107  Tenn.,  603,  64  S.  W.,  1070,  since 
these  cases  are  clearly  distinguishable  one  from  the 
other,  as  shown  by  the  opinion  in  the  latter  casa 

The  next  question  which  arises  is  whether  or  not  the 
assured  committed  suicide.    . 

We  think  the  weight  of  the  evidence  is  that  the  in- 
sured came  to  his  death  from  an  overdose  of  morphine 
taken  by  himself,  and  not  prescribed  by  any  physician 
at  the  time  it  was  taken;  that  it  was  taken  to  relieve 
himself  from  pain  and  suffering;  and  that,  from  his 
knowledge  of  drugs,  he  must  have  been  aware  of  its 
danger,  and  that  the  probable  result  would  be  his  own 
self-destruction. 

The  assured  was  at  the  time  of  his  death  in  very  feeble 
health,  and  in  a  very  debilitated  condition.  He  had 
become  unable  to  earn  his  own  living,  and  had  grown 
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to  be  a  very  great  burden  and  incumbrance  not  only  to 
himself,  but  to  his  brothers.  He  was  a  physical  wreck, 
unable  to  work,  and  at  the  time  of  his  death  was  sleep- 
ing at  night  upon  the  floor  and  benches  of  the  court- 
room by  permission  and  tolerance  of  the  keeper  of  the 
building. 

Several  nights  previous  to  his  death  he  spent  in  the 
courtroom  by  permission  of  Mr.  Harold,  the  night 
watchman.  He  lo<Aed  bad,  and  stated  to  Harold 
that  he  waa  sick.  On  the  night  of  Friday,  September 
6,  1902,  about  2  or  3  o'clock  in  the  morning,  the  watch- 
man heard  him  groaning ;  and  two  policemen  with  him 
found  the  assured  lying  on  a  bench,  with  his  coat  and 
shoes  off,  his  coat  rolled  up  under  his  head,  and  ^his 
feet  swollen.  He  waa  groaning  and  half  asleep.  He 
was  aroused,  put  on  his  shoes,  and  walked  out  into  the 
lobby,  and  there  laid  down.  The  watchman  passed 
him  several  times  before  he  went  off  duty  at  5  o'clock 
in  the  morning.  Brett,  one  of  the  policemen,  found 
the  assured  at  half  past  5  wide  awake,  suffering,  grunt- 
ing, and  groaning  like  a  man  in  extreme  pain,  sitting 
bent  forward  with  his  elbows  on  his  knees  in  a  sort  of 
cramped  position.     He  asked  to  be  sent  to  the  hospital. 

When  Brett  went  to  the  station  house  he  reported 
that  there  was  a  sick  man  at  the  courthouse,  who 
wanted  to  go  to  the  hospitaJ.  Brett  examined  him,  he 
says,  to  see  whether  he  had  any  empty  morphine  bottle 
on  him,  and  found  none,  and  none  were  found  upon 
him  at  any  time. 

113Tenii~4 
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When  the  assured  was  carried  to  the  hospital^  Dr. 
Primrose  was  called  to  attend  him  from  another  part  of 
the  building,  being  told  that  it  was  a  morphine  case. 
He  states  that  he  found  his  patient  sitting  in  a  chair 
in  a  very  stupid  condition.  He  asked  him  if  he  had 
taken  morphine,  to  which  he  replied  that  he  had.  He 
then  asked  him  how  much,  and  he  replied,  "A  dime's 
worth."  He  then  asked  him,  "When  did  you  take  it?'' 
And  his  reply  was,  "I  took  some  of  it  last  night."  He 
didn't  know  when  he  took  the  rest. 

Dr.  ,Primrose  says  that  Clement  was  in  the  full  pos- 
session of  his  saises,  and  knew  what  he  was  saying, 
but  that  he  soon  passed  into  a  very  stupid  condition,  and 
then  into  unconsciousness,  from  which  he  was  never 
again  aroused,  and  that  he  died  at  5  o'clock  that  even- 
ing. 

Dr.  Primrose  speaks  positively  that  the  death  was 
caused  by  morphine  poisoning,  and  gives  the  symptoms 
and  indications  which  lead  to  that  opinion^  and  also 
states  the  remedies  applied  by  him  to  the  casa 

He  was  very  closely,  if  not  severely,  cross-examined, 
and,  in  brief  of  counsel,  is  criticised  as  being,  if  not  in- 
competent, at  least  not  well  informed  as  a  physician. 

There  is  no  evidence  tending  to  show  that  he  was  not 
a  reputable  physician,  and  it  appears  that  he  was  on 
duty  in  the  city  hospital. 

There  is  proof  tending  to  show  that  the  assured  at 
one  time  read  medicine,  and  that  he  was  familiar  with 
drugs  and  their  effects. 
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We  think  it  quite  clear  that  he  took  the  morphine, 
as  he  says  he  did,  and  at  a  time  when  he  was  suffering 
great  physical  pain;  and,  if  he  did  not  intend  thereby 
to  take  his  life,  he  was  criminally  reckless  and  careless 
in  taking  the  drug,  and  must  have  known,  or  had  reason 
to  know,  that  it  would  end  in  his  self-destruction. 

The  contract  between  the  order  and  the  policy  holder 
ifl^  in  effect,  this :  The  company  says :  "We  will  in- 
sure you  against  everything  but  death  by  self-destruc- 
tion. If  you  die  by  your  own  hand^  we  will  pay  you 
only  a  portion  of  the  amount  we  would  pay  if  you  died 
a  natural  death.  The  entire  amount  of  your  certificate 
will  not  be  forfeited,  neither  will  it  be  paid,  but  we  will 
make  an  equitable  diminution  of  it" 

Under  such  stipulations,  the  assured  is  protected  for 
the  full  time  he  complies  with  his  contract,  and  until 
he  by  his  own  reckless  act.  puts  an  end  to  the  mutual 
obligation  assumed  by  him  and  by  the  order. 

When  he  joins  the  order  his  benefits  are  calculated 
upon  the  basis  of  his  life  expectancy^  the  risk  of  suicide 
being  eliminated  from  the  calculation.  If  by  his  own 
act  the  member  shortens  his  life  expectancy,  4t  is  only 
fair  that  he  should  be  paid  only  such  sum  in  proportion 
to  his  matured  expectancy  as  would  compare  with  his 
expectancy  when  he  became  a  member. 

But  in  any  event  such  is  the  contract  which  the  par-    • 
ties  have  made  for  themselves,  and  it  is  the  province 
of  the  court  to  enforce  it  as  made. 

We  are  of  opinion  that  the  weight  of  the  evidence  in 


52  TENNESSEE  REPORTS.  [Vol.  113 

- 

Clement  t  Clement. 

this  case  is  sufficient  to  overthrow  the  presumption  of 
law  against  suicide^  and  that  it  does  show  that  the  as- 
sured's  death  was  an  act  of  self-destruction ;  and,  under 
the  terms  of  the  policy,  only  a  proportionate  part  can 
be  recovered. 

It  is  agreed  that  this  proportionate  part  is  |1,327.43, 
and  this  amount  has  been  paid  into  court,  and  is  all, 
we  think,  under  the  facts^  is  recoverable  upon  the 
policy. 

We  have  not  attempted  to  define  what  is  meant  by 
"involuntary  suicide,"  nor  have  we  attempted  to  dis- 
criminate between  involuntary  suicide  and  accidental 
death,  because  in  the  present  case  the  evidence,  as  we 
see  it,  shows  either  an  intention  to  commit  suicide,  or 
such  a  reckless  use  of  the  deadly  drug  sb  the  assured 
knew,  or  must  have  known,  would  produce  death. 

The  decree  of  the  court  below  is  therefore  reversed 
and  modified  as  herein  indicated,  and  the  cause  is  re- 
manded to  the  court  below,  that  the  Ifund  may  be  paid 
out  to  the  parties  entitled.  The  costs  of  appeal  will  be 
paid  by  the  appellees.  The  costs  of  the  court  below 
will  be  paid  as  that  court  may  direct. 
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John  R.  Pepper  et  al.  v.  Union  Railway  Company 

AND 

Tennessee  Brewing  Company  v.  Union  Railway  Com- 
pany. 

(Jacl'soti.    April  Term,  1904.) 

1.    KUNIGIPAL    OOBPO&ATIONS.    Bailroads  on  streets  auth- 
orised by  leg^lature. 
The  legislature  may  authorize  the  building  of  a  railroad  across 
or  lengthwise  streets  or  alleys  of  an  incorporated  town  or  city. 
{Post,  pp.  57,  58.) 

Cases  cited  and  approved:     Railroad  y.  Adams,  3  Head,    396; 
Railroad  y.  Bingham,  87  Tenn.,  522. 

d.  SAME.  Same.  lUght  ol  occnpancy  oi  streets  granted  by  spec- 
ial legislation,  when. 
The  right  of  occupancy  of  the  streets  of  an  incorporated  town 
or  city  by  a  railroad  may  be  granted  by  special  legislation,  espe- 
cially where  the  railroad  enters  such  town  or  city  with  the  con- 
sent of  the  municipal  authorities  empowered  to  give  such  con- 
sent.   (Post,  p.  58.) 

Acts  cited:    1875.  ch.  142. 

8.  SAHB.  Same.  Same.  Occupancy  of  streets  by  railroads  un- 
der grant  of  municipal  authorities. 
A  railroad  company  incorporated  under  our  general  incorpora- 
tion statutes  (Acts  1875,  ch.  142,  and  amendments  thereof)  may 
construct  its  road  on  the  streets  and  alleys  of  an  Incorporated 
town  or  city  where  so  empowered  by  the  proper  municipal  au- 
thorities.   {Post,  p.  58.) 

Acts  cited  and  construed:    1875.  ch.  142. 
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4.  SAKE.  Same.  Same.  Same.  But  railroads  cannot  occupy 
streets  exclusively  or  destroy  them  as  public  highways. 
But  railroads  can  not  so  occupy  the  streets  of  a  city  by  the  con- 
sent of  the  municipal  authorities  or  of  the  legislature  as  to  de- 
stroy them  as  public  highways,  and  thus  divert  them  from  the 
use  for  which  they  were  primarily  intended,  or  seriously  in- 
terfere with  public  travel  thereon.    (Post,  pp.  58-66.) 

Acts  cited  and  construed:     1875,  ch.  142. 

Cases  cited  and  distinguished:  Railroad  v.  Adams,  3  Head,  896; 
Railroad  v.  Bingham,  87  Tenn.,  522;  Harmon  v.  Railroad,  87 
Tenn.,  614;  Montgomery  Go.  v.  Railroad,  MS.,  December  term, 
1903. 

Cases  cited  and  approved:  Dubach  v.  Railroad,  89  Mo.,  483; 
Schopp  V.  St.  Louis,  117  Mo.,  131;  Lockwood  v.  Railroad,  122 
Mo.,  86;  Knapp  v.  Railroad,  126  Mo.,  26;  Ligare  v.  Chicago,  139 
111.,  59;  Railroad  v.  Louisville,  8  Bush,  415;  Commonwealth  v. 
Railroad  (Ky.),  68  S.  W.,  628;  Commonwealth  v.  Railroad,  27 
Pa.,  339. 

6.  SAME.  Abutting:  landowner  is  entitled  to  an  injunction 
against  construction  of  railroads  on  streets,  when. 
The  owner  of  land  abutting  on  a  street  is  entitled  to  an  in- 
junction to  prevent  the  laying  down  of  railroad  tracks  on  the 
street,  where  the  occupancy  of  the  street  by  the  railroad  will 
seriously  interfere  with  his  right  of  travel  thereon,  in  common 
with  the  public,  and  will  interfere  with  his  rights  of  ingress 
and  egress,  and  will  inflict  upon  him  a  special  injury  not  com- 
mon with,  but  distinct  from,  that  of  the  general  public,  and  for 
which  he  can  not  obtain  compensation  at  law  commensurate 
with  the  injury  sustained.    {Post,  pp.  58-69.) 

Cases  cited  and  approved:  Rledlnger  v.  Railroad,  62  Mich.,  29; 
Railroad  v.  Strauss.  37  Md.,  237;  Railroad  v.  Elsert,  127  Ind., 
156;  and  the  cases  cited  and  approved  under  the  preceding 
headnote. 
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6.  INJUKOTIOK.  To  prere&t  eonstmotion  of  ridlroad  on  street 
at  instaaoe  oi  abutting  landowners;  case  in  Judgment. 
Where  the  owners  of  land  abutting  on  a  street  forty-one  and  a 
half  feet  wlde«  with  two  railroad  tracks  on  it,  one  of  which  is 
constantly  more  or  less  occupied  by  cars,  and  over  the  other 
trains  are  passing  every  hour  of  the  day,  have  large  manufac- 
turing establishments  fronting  on  said  street,  through  which 
the  materials  used  and  the  products  manufactured  by  them  are 
hauled,  the  result  of  putting  a  third  railroad  track  on  such 
street,  with  the  accumulation  of  car  traffic  resulting  therefrom, 
would  practically  destroy  it  for  public  use,  and  seriously  inter- 
fere with,  if  not  destroy,  the  easement  of  access  of  such  abutt- 
ing landowners  to  their  several  pieces  of  property,  and  would 
subject  them  to  such  peculiar  and  irreparable  damage  that  they 
are  entitled  to  an  injunction  to  prevent  it. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  H.  Heiskell^  Chancellor. 

Henry  Cbaft^  for  John  R.  Pepper  et  al. 

P.  Zimmerman^  for  Tennessee  Brewing  Co. 

McFablan  &  Canada,  for  Union  Railway  Company. 


Mr.  Chief  Justice  Beard  delivered  the  opinion   of 
the  Court 
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These  are  consolidated  cases.     The   bills  were   filed 

by  the  several  complainants,  the  owners  of  large  and 

valuable  properties  on  Tennessee  street,  in  the  city  of 

Memphis,   seeking  a  perpetual   injunction  against  the 

defendant  railway  company,  restraining  it  from  laying 
down  a  railroad  track  on  that  street  in  front  of  their 

properties  for  the  passage  of  its  trains,  upon  the  al- 
leged ground  that  to  permit  this  would  work  injury  to 
them  which  could  not  be  compensated  in  damages. 

Before  considering  the  peculiar  conditions  averred 
by  the  complainants  as  entitling  them  to  relief,  it  is 
proper  to  ascertain  the  exact  rights  of  these  several  par- 
ties and  the  general  rule  of  law  to  be  applied  in  a  case 
as  is  the  present 

First,  as  to  the  franchise  and  contract  rights  of  the 
defendant  company.  The  record  discloses  that  it  was 
organized  under  the  general  incorporation  acts  of  1875 
and  certain  acts  amendatory  thereof.  Under  its  char- 
ter the  company  was  authorized  to  build  a  commercial 
railroad  around  the  city  of  Memphis,  in  this  State,  with 
certain  lateral  branches.  One  of  the  provisions  of  the 
charter,  following  the  terms  of  the  statute  which  au- 
thorized the  creation  of  this  corporation,  is  "that  the 
line  of  track  of  the  road  shall  be  so  constructed  as  not 
to  interfere  with  the  convenient  travel  of  the  public 
along  the  highways,  county  roads,  streets  and  alleys  of 
cities,  towns  and  villages,  and  so  as  to  allow  cars, 
wagons,  carriages  and  other  vehicles  conveniently  and 
safely  to  pass  over  and  under  the  line  of  track,  and  so 
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as  not  to  interrupt  traveling  on  foot  or  horseback  or  in 
vehicles  of  any  kind,  from  the  necessary  or  proper  use 
of  the  public  road,  street  or  alley  in  the  usual  and 
proper  mode  for  their  conveyances." 

The  State,  by  this  statutory  provision,  while  accord- 
ing the  right  to  a  railroad  corporation,  with  the  consent 
of  proper  authorities,  when  necessary,  or  when  conve- 
nience required  or  suggested  it,  to  enter  longitudinally 
or  otherwise  upon  a  public  highway  with  its  tracks,  dis- 
tinctly recognized  that  the  primary  purpose  for  which 
such  a  highway  is  constructed  is  its  use  by  the  public, 
traveling  on  foot  or  horseback,  and  in  such  vehicles  as 
are  popularly  applied  to  business  or  pleasure.  TUe 
Union  Railway  Company  regarded  this  limitation  as 
one  which  necessarily  attached  to  its  right  to  exist  as 
a  corporation,  and  embodied  it  literally  in  its  charter. 

Clothed  wath  chartered  powers,  this  company  entered 
into  a  contract  with  the  city  of  Memphis  by  which  it 
was  permitted  to  construct  a  line  of  railroad  "south- 
wardly along  the  river  front,  and  in  and  along  Ten- 
nessee street  .  .  .  southwardly  ...  to  the 
north  line  of  Calhoun   street  at  its  intersection   with 

Tennessee  street."  The  route  projected  and  covered  by 
this  contract  would  carry  this  railroad,  if  finished  ac- 
cording to  its  terms,  along  the  front  of  the  property  of 
these  two  complainants. 

The  right  of  the  legislature  to  authorize  the  building 
of  a  railroad  across  or  lengthwise  streets  or  alleys  of  an 
incorporated  town  or  city  is  not  an  open  one  in  this 
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State.  Tenn.  d  Ala.  R.  R.  Co.  v.  Adams ,  3  Head,  396; 
Railroad  v.  Bingham,  87  Tenn.,  522,  11  S.  W.,  705,  4 
L.  R.  A.,  622.  And  we  think  this  rights  which  could  be 
granted  by  special  legislation  prior  to  the  adoption  of 
the  constitution  of  1870,  equally  pertains  to  a  railroad 
incorporated  under  the  general  incorporation  act  of 
1875  (Acts  1875,  p.  232,  c.  142) ;  especially  where  such 
road  enters  an  incorporated  town  or  city  with  the  con- 
sent of  the  municipal  authorities  empowered  to  give 
such  consent.  That  the  local  government  of  the  city  of 
Memphis  was  authorized  to  give  consent  in  the  present 
case  does  not  admit  of  doubt.  R.  R.  v.  Bingham,  supra. 
While  this  is  conceded,  yet  it  does  not  follow  that  a 
municipality  can  agree  to  such  an  occupancy  of  one  of 
its  streets  by  a  commercial  railroad  as  to  give  it  prac- 
tically the  exclusive  use  ot  the  streets,  or,  which  is  the 
same  thing,  destroy  it  as  a  highway,  and  thus  divert  it 
from  the  use  for  which  it  was  primarily  intended.  The 
public  is  entitled  to  pass  unhindered,  by  the  usual  . 
modes  of  travel,  along  the  streets  of  a  city,  and  what- 
ever seriously  interferes  with  this  right  may  be  com- 
plained of  and  corrected,  at  the  instance  of  the  public, 

by  proceedings  properly  instituted  to  that  end.  But 
the  owner  of  abutting  property,  while  as  one  of  the 

public  he  shares  in  this  general  right,  has  a  distinct 
interest  which  adheres  to  his  property,  and  which  he 
can  call  upon  the  courts  to  protect,  and,  if  invaded,  to 
redresa  He  has^  in  common  with  the  public,  the  ease- 
ment of  a  reasonable  and   unobstructed   passage  and 
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repassage  over  its  surface,  and,  in  addition,  the  right 
of  ingress  and  egress^  or,  as  it  is  called  in  some  of  the 
New  York  cases,  "the  easement  of  access"  to  his  prop- 
erty for  all  purposes  of  pleasure  or  business. 

The  legislative  power  over  the  streets  of  cities  is  very 
great,  yet  an  examination  of  the  cases  will  show  that  it 
is  not  without  limitation.  Held  in  trust,  as  they  are, 
they  cannot  be  diverted  so  as  to  destroy  either  the  pub- 
lic interest  or  private.rights  which  exist  in  them.  Ell. 
on  Roads  &  Streets,  18.  Even  in  a  State  where  the 
doctrine  prevails  that  laying  a  track  along  the  estab- 
lished grade  of  a  street  for  the  operation  of  cai-s  thereon 
wa«  not  subjecting  the  street  to  a  use  different  from 
that  contemplated  in  the  original  grant  ( Lacklwrid  v.  R. 
R.  Co.,  31  Mo.,  183),  yet  it  has  been  there  held  that  the 
city  could  not,  in  the  exercise  of  its  power  or  municipal 
control,  devote  the  streets,  or  a  part  of  them,  to  a  pur- 
pose inconsistent  with  the  rights  of  the  public  or  abut- 
ting property  owners.  Diibach  v.  R.  R.  Co.,  89  Mo., 
483 ;  s.  c,  29  A.  &  E.  Ry.  Cases,  609. 

Perhaps,  however,  the  case  which  best  emphasizes  the 
views  of  that  court  in  this  question  is  that  of  Lockioood 
V.  Wabash  R.  R.  Co.,  122  Mo.,  86 ;  s.  c,  1  A.  &  E. 
R.  Cases  (N.  S.),  16.  The  facts  there  were  that  the 
complainant,  Lockwood,  owned  a  valuable  lot,  covered 
with  buildings,  abutting  on  Collins  street,  in  St.  Louis, 
between  Carr  and  Franklin  streets;  that  the  access  to 
Collins  street  was  an  important  element  in  the  value 
of  his  property ;  that  this  street  was  only  40  feet  wide 


60  TENNESSEE  REPORTS.  [Vol.  113 

Pepper  v.  Railroad. 

between  building  lines^  and,  after  deducting  the  side- 
walks on  both  sides,  there  was  left  a  roadway  of  only 

24  feet;  that  a  railroad  track,  under  municipal  author- 
ity, had  already  been  laid  down  on  the  side  ot  the  street 
next  to  the  complainant's  property,  and  under  like  au- 
thority a  second  track  was  being  constructed  on  the 

other  side.  It  was  insisted  by  the  plaintiff  that  the  effect 
of  operating  cars  on  these  two  tracks  would  be  to  de- 
stroy that  street  as  a  public  thoroughfare,  and  would 
work  irreparable  injury  to  his  property.  To  prevent  this 
result  an  injunction  was  asked  and  grafted.  By  a  judg- 
ment of  the  circuit  judge  this  injunction  was  made  per- 
petual. Aflftrming  the  action  of  the  lower  court,  the  su- 
preme court,  while  conceding  that  the  public  must  sub* 
mit  to  necessary  inconveniences  in  the  public  highways, 
yet  reaflftrmed  what  was  said  in  Schopp  v.  City  of  8t. 
Louis,  117  Mo.,  131,  22  S.  W.,  898,  20  L.  R.  A.,  783,  to 
wit :  "The  public  highways  belong  from  side  to  side  and 
from  end  to  end  to  the  public,  and  the  public  are  enti- 
tled, not  only  to  a  free  passage  along  any  portion  not 
in  actual  use  of  some  other  traveler,  and  the  abutting 
property  owner  has  the  right  to  the  free  and  unob- 
structed passage  from  and  to  his  property.'*  Applying 
the  general  principle  to  the  facts  of  the  particular  case, 
the  court  then  said :  "We  are  satisfied  that  the  main- 
tenance of  this  steam  railroad  in  this  narrow  highway, 
devoted  as  it  is  to  wholesale  business,  requiring  heavy, 
broad  trucks  and  wagons,  must  necessarily  result  in 
denying  the  public  and  abutting  property  owners  the 
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right  to  use  this  street  as  they  were  entitled  under  the 
laws  of  the  State,  and  that  the  ordiiiance  virtually  de- 
stroys it  for  street  purposes,  and  therefore  the  assembly 
had  no  power  to  enact  it" 

Again  the  question  was  presented  to  the  same  court  in 
Knaupp,  Stout  d  Co.  v.  Ry.  Co.,  126  Mo.,  26, 28  S.  W.,  627. 
The  established  rule  of  Missouri,  it  was  there  conceded, 
was  that  under  legislative  sanction  a  railroad  company 
might  lay  its  tracks  and  operate  its  cars  longitudinally 
or  otherwise,  on  the  streets  of  the  city,  and  that  for  re- 
sulting incidental  injury  there  could  be  no  recovery; 
yet  it  was  held,  after  a  review  of  all  the  cases,  very  clear 
that  "a  municipal  corporation  has  no  power  to  grant  to 
a  railroad  company  such  use  of  a  street  as  will  destroy 
its  usefulness  as  a  public  thoroughfare,  ...  or  un- 
reasonably interfere  with  the  right  of  an  abutting  prop- 
erty holder  of  access  to  and  ^ress  from  his  property." 

To  like  effect  'are  Ligare  v.  City  of  Chicago^  139  111., 
59,  28  N.  E.,  934,  32  Am.  St.  Rep.,  179 ;  L.  C.  Ry.  Co. 
V.  City  of  Louisville,  8  Bush,  415;  Commonvyealth  v. 
Interstate  R.  R.  Co.  (Ky.),  68  S.  W.,  628;  Common- 
wealth  V.  Erie  d  N.  E.  R.  R.  Co.,  27  Pa.,  339,  67  Am. 
Dec.,  471. 

In  all  these  cases  the  respective  rights  of  the  public 
and  of  the  abutting  property  owners  to  the  streets  of 
the  city  or  town  are  recognized,  as  well  as  the  limitation 
in  .the  matter  of  municipal  control,  but,  in  addition,  the 
power  and  duty  of  courts  to  interfere  for  the  protection 
of  these  respective  interests  is  also  maintained.    That 
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it  is  the  duty  of  an  equity  court  to  interpose  with  its 
process  of  injunction  at  the  instance  of  an  adjoining 
property  owner  who  will  suffer,  by  the  laying  down  of 
the  railroad  tracks  on  the  streets  of  the  city,  a  special 
injury  not  commoix  with,  but  distinct  from,  that  of  the 
general  public,  and  for  which  he  cannot  obtain  com- 
pensation at  law,  we  think  well  established.  Riedinger 
V.  Marquette  &  W.  R.  Co.,  62  Mich.,  29,  28  N.  W.,  775; 
B.  &  0.  Ry.  Go.  V.  Strauss,  37  Md.,  237;  and  Chicago, 
St.  Louis  d  P.  R.  R.  Co.  v.  Eisert,  127  Ind.,  156,  26  N.  E., 
759. 

It  will  be  seen  from  these  authorities  that,  whether  a 
commercial  railroad  is  r^arded  as  a  new  servitude  im- 
posed on  a  street^  or  whether  the  abutting  property 
owner  has  an  interest  in  the  fee  of  the  street,  or  only  an 
easement  of  access  to  and  egress  from  his  property,  with 
a  right,  in  common  with  the  public,  of  passage  and  re- 
passage  over  it,  with  legislative  sanction  it  may  lay 
down  its  tracks  and  run  its  cars  thereon.  While  this, 
however,  is  true,  the  same  authorities  are  clear  that  in 
doing  this  it  cannot  monopolize  a  street  .so  as  to  destroy 
its  usefulness  as  a  public  highway,  or  work  irreparable 
injury  to  property  owners.  This  last  proposition,  we* 
think,  becomes  more  controlling  where  the  railway  en- 
ters with  its  charter  right  fettered  by  a  restrictive  con- 
dition, such  as  is  found  in  the  present  case. 

These  holdings  would  seem  to  be  in  harmony  with 
sound  public  policy,   and   certainly   they  come   from 

courts  of  the  highest  respectability.     Under  their  au- 


5  Gates]  APRIL  TERM,  1904.  63 

Peppor  ▼.  Railroad. 

thority  it  would  appear  that  a  citizen  whose  property  is 
menaced  by  conditions  such  as  are  charged  in  the  sev- 
eral  bills  of  these  complainants  is  entitled  to  have  his 
prayer  for  prohibitive  relief  carefully  considered  by  a 
court  of  fquity  before  it  is  denied.  But  it  is  said,  how- 
ever it  may  be  in  other  jurisdictions,  that  this  court  has 
adopted  another  and  a  different  rule,  which  jiuthorized 
the  chancellor  to  deny  the  relief  sought  by  the  com- 
plainants, and  which,  under  the  doctrine  of  stare  de- 
cisiSy  requires  us  now  to  affirm  his  action.  It  becomes 
necessary,  therefore,  briefly  to  examine  the  cases  upon 
which  this  contention  rests. 

The  leading  case  in  this  State  upon  the  right  of  a 
railroad,  under  its  charter,  to  enter  upon  the  streets  of 
the  city,  is  that  of  7.  d  A.  By.  Co.  Y.  Adams,  supra.  In 
that  case  there  was  not  raised  the  question  as  to 
whether  the  right  to  go  upon  the  street  involved  the 
right  to  destroy  it  aa  a  highway,  or  the  other  question 
as  to  the  right  of  the  abutter  to  call  upon  a  court  of 
equity  for  protection,  in  view  of  the  threatened  destruc- 
tion of  his  property  interest.  The  real  question  deter- 
mined was  that  the  words  "from  a  town  or  city,"  used 
in  the  railroad  charter,  gave  the  company  the  right  to 
enter  such  town  or  city,  and  lay  its  tracks  upon  a  street 
of  the  city.  To  exercise  the  right  of  entry  and  occu- 
pancy was  dependent,  it  was  held,  upon  the  terms  of 
its  charter ;  for  "nothing  could  be  claimed  that  was  not 
expressly  given  it  by  the  act  of  incorporation." 

Railroad  v.  Bingham,  supra,  was  a  suit  brought  by 
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an  abutting  property  owner  to  recover  damages  to  her 
property  resulting  from  the  Jise  of  the  public  street  for 
railroad  operation.  No  such  question,  as  we  have  here, 
was  presented.  The  right  of  the  railroad,  under  a  con- 
tract with  the  municipality,  to  be  on  the  street^  was  not 
challenged.  That  case  throws  no  light  on  the  present 
controversy.  This  is  equally  true  of  the  case  of  Har- 
mon V.  Railroad^  87  Tenn.,  614,  11  ;S.  W.,  703. 

The  case,  however,  which  is  regarded  by  defendant  as 
conclusive  against  complainants,  and  which  no  doubt 
to  some  extent  controlled  the  chancellor  in  the  dismissal 
of  these  bills,  is  that  of  Montgomery  Co.  v.  Tennessee 
Central  Railroad,  decided  in  a  manuscript  opinion  at 
the  December  term,  1903,  of  this  court.  The  case  was 
disposed  of  on  demurrer.     The  facts  set  out  in  the  bill, 

briefly  stated,  were  that  Montgomery  county  was  the 
owner  of  a  lot  abutting  on  Spring  street  in  the  city  of 

Clarksville,  between  Commerce  and  Main  streets,  and 
that  under  a  contract  with  the  city  of  Clarksville  the 
Tennessee  Central  Bailroad  Company  and  its  con- 
tractors had  entered  upon  Spring  street  with  a  view  of 
laying  a  track  thereon.  There  were  general  averments 
in  the  bill  that  complainant's  property  would  be  ren- 
dered valueless  without  the  use  of  that  street;  that  by 
the  direction  of  the  railroad  an  excavation  was  being 
made  covering  the  front  of  complainant's  property ;  but 
it  was  not  averred  that  this  excavation  would  destroy 
the  easement  of  access  to  the  lot  of  the  complainant,  or 
that  the  railway  tracks,  when  laid,  would  occupy  the 
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entire  snrface  of  Spring  street,  or  so  much  of  it  as  to 
render  it  valueless  as  a  public  thoroughfare,  or  render 
it  impossible  for  complainants  to  enjoy  its  property. 
In  addition,  there  was  a  distinct  averment,  as  we  under- 
stand the  bill,  taking  it  all  together,  that  Spring  street 
was  simply  "one  of  the  outlets  of  this  property/' 

np<m  considering  the  case  it  was  conceived  by  this 
court  that  there  was  nothing  in  the  bill  from  which  it 
could  be  fairly  implied  that  Spring  street  was  to  be 
destroyed  as  a  public  highway,  or  that  there  was  to  be 
inflicted  upon  the  complainant  by  the  railroad  company 
damages  which  could  not  be  well  compensated  in  a  civil 
action.  So  that,  whatever  may  have  been  said  in  dis- 
posing of  that  case  in  the  way  of  general  observation, 
its  authority  cannot  be  invoked,  so  as  to  control  another 
so  distinct  in  character  and  in  fact  as  the  present. 

After  an  examination  of  our  reports,  we  are  satisfied 
there  is  nothing  in  any  one  of  them  which  will  preclude 
a  court  of  equity  from  giving  relief  to  an  abutting 
property  owner  who  presents  a  proper  case  for  inter- 
ference by  injunction.  But  such  a  case  must  be  clearly 
made  out  to  call  this  extraordinary  power  of  the  court 
into  activity.    For,  as  a  matter  of  course,  a  restriction 

in  a  charter  as  to  the  public  streets,  such  as  is  in  that 
of  the  defendant  company,  implies  the  right  of  entry 

uiK>n  public  highways  with  the  consent  of  the  proper  au- 
thorities, and  the  right  of  user  when  once  made.    As  is 

said  by  Judge  Blapk  in  the  Erie  Case,  supra:    "If  the 

defendants  have  the  right  to  make  the  road  on  the  street, 
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they  have  the  right  to  use  it  when  made.  Thej  may 
carry  all  freight  and  passengers  they  may  get.  If  the 
number  of  cars  and  locomotives  necessary  to  do  their 
business  be  so  great  a&  sometimes  to  choke  the  thorough- 
fare over  which  they  pass,  it  must  be  remembered  that 
the  same  thing  would  happen  in  a  much  greater  degree 
if  the  twentieth  part  of  the  business  were  done  in  car- 
riages, coaches,  or  common  road  wagons.  If  the  cars 
are  suffered  to  stand  for  an  unnecessary  length  of  time 
at  places  inconvenient  to  the  public,  the  act  is  indictable 
as  a  nuisance,  and  for  any  want  of  proper  care  the  de- 
fendants are  liable  in  damages  to  the  persons  injured 
by  it^^ 

All  this  is  conceded,  but  what  we  hold  is  that  a  public 
street,  either  with  or  without  the  consent  of  municipal 
authorities,  cannot  be  converted  into  a  mere  roadbed 
for  railroad  tracks,  over  which  trains  will  be  constantly 
operated,  to  the  destruction  of  the  public  use,  and  of 
the  business  and  property  interest  of  those  abutting 
thereon.  Such  an  appropriation  is  a  complete  subver- 
sion of  the  purpose  for  which  the  street  was  opened,  and 
in  a  case  where  no  damages  properly  recoverable  by 
these  property  holders  would  be  commensurate  with  the 
injury  sustained  a  court  of  equity  on  reason  and  au- 
thority should  intervene  for  their  protection. 

We  come  now  to  the  consideration  of  the  facts  pre- 
sented by  the  voluminous  record  in  these  two  causes. 
Many  depositions  have  been  taken,  and  in  these  are 
found  many  diverse  views,  colored  more  or  less  by  the 
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pecuniary  interest  or  personal  biais  of  the  witnesses. 
We  have  gone  carefully  through  this  mass  of  testimony, 
but  it  would  be  a  waste  of  time  to  undertake  to  set  it 
out  in  detail.  It  is  sufficient,  for  our  purpose,  to  state 
that  the  record  shows  the  Tennessee  Brewing  Company 
to  be  the  owner  of  five  lots  with  an  aggregate  front  of 
269  feet  on  the  west  side  of  Tennessee  street,  lying  be- 
tween Butler  street  on  the  south  and  an  alley  running 
between  Butler  and  Calhoun  streets  on  the  north.  On 
these  lots  are  &  number  of  buildings  erected  by  the  com- 
pany at  an  expense  of  more  than  |300,000.  These 
buildings  are  used  by  the  company  in  its  business  of 
brewing  beer,  and  are  essential  to  it.  On  the  east  side 
of  Tennessee  street  are  other  lots  belonging  to  the  com- 
pany, which  are  also  occupied  With  necessary  houses. 

The  record  further  shows  that  the  product  of  its 
brew  is  largely  sold  to  customers  in  the  city  of  Mem- 
phis, delivery  to  whom  can  only  be  made  in  heavy  truck 
wagons,  and  that  promptitude  in  making  such  delivery 
is  essential  to  the  successful  conduct  of  the  business  of 
the  company,  which  now  aggregates  from  six  hundred 
to  seven  hundred  thousand  dollars  annually. 

With  regard  to  the  property  of  complainants  John  R. 
Pepper  and  associates,  it  appears  that  it  is  also  located 
on  the  east  side  of  Tennessee  street  at  its  intersection 
with  Butler  street,  and  has  on  it  valuable  improve- 
menta  These  parties  are  very  extensively  engaged  in 
the  business  of  refining  sugar  and  molasses,  and  in  car- 
rying on  their  enterprise  draya  and  many  large  wagons 
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are  employed  by  them.  The  buildings  of  both  of  these 
complainants  have  their  main  entrances  and  exits  on 
Tennessee  street,  so  that  the  large  part  of  crude  mate- 
rial received  by  them  and  the  great  bulk  of  their  finished 
product  pass  in  and  out  through  these.  In  the  case  of 
the  Brewing  Company  the  usual  route  to  the  city  is 
through  Tennessee  street,  and  thence  to  Butler  or  Cal- 
houn street.  As  to  the  other  complainants  their  route 
is  through  Tennessee  street  and  Butler  street  to  the 
city;  on  returning  these  routes  are  simply  reversed. 
Tennessee  street  is  41  feet  and  6  inches  wide  between 

curb  lines,  and  there  were  at  the  time  of  the  filing  of  th6 
present  bills  and  for  many  years  prior  thereto,  two  par- 
allel railroad  tracks,  laid  longitudinally  thereon.  The 
most  western  of  these  tracks  is  spoken  of  in  the  record 
as  an  industrial  track,  laid  down  by  the  railroads  at  the 
instance  of  many  manufacturing  establishments  on  that 
street  for  their  convenience  in  receiving  and  shipping 
freights.  On  this  track  at  all  times  there  are.a  greater 
or  smaller  number  of  cars,  which  are  being  loaded  or 
unloaded,  in  front  of  one  or  more  of  these  various  es- 
tablishments, including  those  of  the  complainants.  The 
eastern  track  is  controlled  by  the  Illinois  Central  Rail- 
road, and  is  located  about  the  center  of  the  street.  Over 
this  track,  and  during  every  hour  of  the  day,  trains  are 
passing  and  repassing.  The  record  makes  it  clear  that 
the  delays  and  dangers  incident  to  the  use  of  the  street 
by  the  railroads  has  already  seriously  interfered  With 
it  as  a  thoroughfare,  and  it  is  evident  that  complain- 
ants already  suffer  from  existing  conditions  much  in- 
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convenience,  ^e  think  it  clear  that  the  effect  of  put- 
ting a  third  track  on  this  narrow  street,  with  the  accu- 
mulation of  car  traffic  resulting  therefrom,  would  prac- 
tically destroy  it  for  public  use,  and  seriously  interfere 
with,  if  not  destroy,  the  easement  of  access  of  the  com- 
plainants to  their  several  pieces  of  property. 

Even  if  it  be  true  that  Butler  street  was  sufficient, 
in  addition  to  the  general  traffic  now  imposed  upon  it, 
to  bear  the  traffic  of  complainants  discharged  and  re- 
ceived by  new  openings  made  through  their  several 
business  houses  to  it,  we  know  of  no  principle  which 
would  require  them  at  heavy  expense  to  adjust  their 
properties  so  as  to  avail  themselves  of  this  street,  at 
the  instance  of  and  for  the  accommodation  of  the  de- 
fendant company.  Bordering  both  streets  as  they  do, 
they  .cannot  be  compelled  to  surrender  the  one  and  de- 
pend upon  the  other.  But  the  fact  is  that  Butler  street 
has  a  width  between  curb  lines  of  only  19  feet,  and  is 
already  taxed  to  its  utmost  capacity.  That  it  would 
fail  to  furnish  facilities  equal  to  those  which  complain- 
ants have  long  enjoyed  on  Tennessee  street  is  manifest. 
At  any  rate,  we  think,  as  this  third  track  cannot  be  laid 
on  this  street  without  violating  the  restriction  in  the 
charter  of  the  Union  Bailroad  Company,  and  as  com- 
plainants' valuable  properties  and  business  interests 
would  be  exposed  to  serious  peril  thereby,  they  can  well 
invoke  the  protection  of  a  court  of  equity. 

The  decree  of  the  chancellor  dismissing  these  bills  is 
therefore  reversed,  and  the  injunction  prayed  for  by 
the  complainants  is  awarded,  and  made  perpetual. 
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Mbs.  S.  W.  Bingham  et  ah  v.  Jacob  Welleb  et  al. 
{Jackson.    April  Term,  1904.) 

1.  DEEDS  OF  CONVEYANCE.  Conveyance  of  land  to  a  married 
woman  and  her  bodily  heirs  or  ''body"  heirs  vests  absolute 
estate  in  her. 

A  conveyance  of  land  to  a  married  woman  and  her  bodily  heirs 
or  "body"  heirs  to  be  held  by  her  to  her  own  bodily  heirs 
vests  a  fee  simple  estate  in  her,  and  vests  no  estate  in  her 
children.    {Post,  p.  77.) 

Gases  cited  and  approved:  Middleton  v.  Smith,  1  Cold.,  144; 
Kirk  V.  Ferguson,  6  Cold.,  483;  Wynne  v.  Wynne,  9  Heis.,  309; 
Owen  V.  Hancock,  1  Head,  563. 

2.  SAME.  Same.  Decree  vesting  title  to  land  acquired  by  rein- 
vestment as  it  was  held  in  the  land  sold. 

Where  land  conveyed  to  a  married  woman  and  her  bodily  heirs 
is  sold  by  order  of  court  for  reinvestment,  and  the  title  to  the 
land  in  which  the  proceeds  are  invested  is  by  decree  vested  in 
her  and  her  children,  their  heirs  and  assigns  forever,  to  be 
held  by  them  in  like  manner  as  they  owned  the  land  sold  for 
reinvestment,  a  fee  simple  title  is  vested  in  her  by  said  de- 
cree exactly  as  it  was  under  said  conveyance,  and  no  estate  is 
thereby  vested  in  her  children. 

8.  CURTESY.  In  separate  estate  in  wife's  land  conveyed  to  her 
by  a  third  person. 
A  conveyance  of  land  by  a  th^d  person  to  a  married  woman  to  be 
held  by  her  as  her  separate  estate,  Vith  full  power  of  disposi- 
tion, does  not  deprive  the  husband  of  his  curtesy  estate  therein 
after  her  death.    {Post,  pp.  76,  79.) 

Cases  cited  and  approved:  Baker  v.  Heiskell,  1  Cold.,  641;  Frazer 
V.  Hightower,  12  Heis.,  94;  Carter  v.  Dale,  3  Lea,  710. 
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4.    8AMB.    None  in  land  conveyed  by  husband  to  wile. 
A  conveyance  of  land  by  husband  to  his  wife  creates  a  separate 
estate  in  her,  and  divests  out  of  him  all  interest,  present  or 
contingent,  in  the  land,  and  he  will  not  be  entitled  to  an 
estate  by  the  curtesy  therein.     {Post,  pp.  79-82.) 

Cases  cited,  distinguished,  and  approved:  Frazer  v.  Hightower, 
12  Heis.,  94;  Carter  y.  Dale,  3  Lea,  710;  Bamum  y.  LeMaster, 
2  Gates.  638. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
P.  H.  Heiskell^  Chancellor. 

Heney  Craft^  for  complainants. 

Turley  &  TuBLEY,  for  defendants. 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

Mrs.  8.  W.  Bingham  filed  the  bill  in  this  cause  against 
her  father,  Jacob  Weller,  to  have  her  rights  and  inter- 
ests in  two  pieces  of  property  in  the  city  of  Memphis 
declared,  to  recover  this  interest,  and  also  her  share  of 
the  rents  and  income  which  have  been  collected  from 
said  property  by  her  said  father.  Her  father,  Jacob 
Weller,  claims  that  he  is  entitled  to  the  possession  of 
the  property  as  tenant  by  the  curtesy  of  his  wife,  Caro^ 
line  Weller,  who  died  in  July,  1899. 

There  are  two  pieces  of  this  property,  one  known  as 
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the  "Main  Street"  and  the  other  as  the  "Beale  Street'* 
property. 

On  the  20th  of  February,  1851,  H.  B.  Joiner  conveyed 
to  Mrs.  Caroline  Isabella  Weller  and  her  bodily  heirs, 
forever,  a  certain  piece  or  parcel  of  land  on  Market 
street,  in  Memphis,  Tennessee,  to  be  held  by  her  to  her 
own  bodily  heirs,  free  from  the  debts  and  liabilities  of 
her  husband,  Jacob  Weller. 

At  that  date  Mr.  and  Mrs.  Weller  had  two  children 
living,  to  wit,  Sarah  W.  and . 

On  the  10th  of  October,  1857,  they  had  four  children 
living,  to  wit,  Sarah  W.,  John  J.,  Henry  Clay,  and  Rob- 
ert F.,  and  all  of  them  at  that  time  were  minors.  At 
that  date  Jacob  Weller  and  his  wife,  Caroline  I.,  and 
the  four  minor  children  above  named,  by  their  next 
friend,  John  S.  Erwin,  filed  their  ex  parte  petition  or 
bill  in  the  chancery  court  at  Memphis^  setting  up  the 
purchase  by  Jacob  Weller  of  this  lot,  and  stating  that  it 

was  conveyed  to  Caroline  Weller,  and  her  bodily 
heirs.     The  deed  from  Joiner  is  made  an  exhibit  to  the 

petition,  and  shows  that  the  land  was  conveyed  to  Caro- 
line I.,  and  her  bodily  heirs,  as  before  stated.  The  pe- 
tition prayed  that  the  Market  street  property  might  be 
sold,  and  the  proceeds  reinvested  in  other  property,  or 
loaned  out  under  the  direction  of  the  court.  It  also 
asked  the  court  to  construe  said  Joiner  deed,  and  de- 
termine the  amount  of  interest  or  title  in  said  Market 
street  lot  acquired  by  the  said  Caroline  I.  and  her  four 
children,  who  were -parties  thereto. 
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In  these  ex  parte  proceedings,  on  the  twelfth  of  Jan- 
uary, 1858,  a  decree  was  entered  adjudging  that  under 
the  Joiner  deed  the  children  of  Caroline  I.  Weller  took 
an  estate  and  interest  in  comnum  with  her  in  the  Mar- 
ket street  property,  and  the  cause  was  referred  to  the 
clerk  to  rei)ort  whether  it  was  manifestly  to  the  interest 
of  the  said  Caroline  I.  and  her  minor  children  that  the 
Market  street  lot  should  be  sold,  and  proceeds  invested 
in  other  property,  or  loaned  out  under  the  direction  of 
the  court  The  clerk  and  master  rei>orted  that  it 
would  be  manifestly  to  the  interests  of  the  parties^  and 
especially  of  the  children,  to  sell  the  property,  and  in- 
vest the  proceeds  in  other  property,  or  loan  it  out  at 
interest,  as  the  court  might  order.  This  was  confirmed 
by  the  chancellor,  and  it  was  again  adjudged  that  Caro- 
line I.  and  her  children,  named  in  the  petition,  held  the 
Market  street  property  in  common,  and  directing  it  to 
be  sold-  This  decree  was  renewed  on  June  16,  1858, 
and  again  on  January  22,  1859. 

On  November  28, 1859,  an  order  was  entered  showing 
that  petitioners  had  dismissed  their  petition. 

Nothing  further  appears  to  have  been  done  until  the 
November  term,  1865,  when  a  decree  of  sale  was  re- 
newed. 

On  February  2,  1866,  the  clerk  and  master  reported 
that  Gen.  W.  Y.  C.  Humes  had  oSered  to  give  |11,000 
for  the  Market  street  property,  and  on  the  third  of  Feb- 
ruary, 1866,  the  clerk  reported  that  the  offer  was  a  good 
on^  and  ought  to  be  accepted. 
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No  further  step  appears  to  haye  been  taken  in  the 
case. 

On  the  twentieth  of  February,  1868,  Jacob  Weller, 
the  husband,  filed  his*  original  bill  against  his  wife, 
Caroline  I.  Weller,  and  their  minor  children,  J.  J.  Wel- 
ler, Sarah  W.,  Henry  Clay,  Robert  P.,  Caroline  I.,  and 
Forrest  L.  Weller.  The  bill  alleged  that  this  Market 
street  property  was  conveyed  by  Joiner  to  Caroline  I. 
Weller  to  her  sole  and  separate  use,  and  to  the  heirs  of 
her  body.  It  made  the  ex  parte  proceedings  a  part  of 
the  bill,  and  referred  to  the  deed  as  being  on  file  in  that 
case.  It  set  out  that  the  Market  street  property  could 
be  sold  for  J11,000;  and  prayed  that  it  might  be  sold, 
and  the  proceeds  reinvested  by  Jacob  Weller  in  other 
city  property,  upon  the  same  trust  as  was  set  out  in 
the  deed  from  Joiner,  heretofore  referred-  to.  A  decree 
was  entered  directing  a  sale  of  the  property  for 
(11,000,  upon  proof  and  report  of  the  clerk  and  master 
that  it  was  to  the  interest  of  the  parties  that  the  sale 
should  be  mada  The  sale  was  ordered  to  be  made  by 
Jacob  Weller  as  special  commissioner,  the  minimum 
price  to  be  (11,000. 

On  the  twenty-first  of  July,  1866,  Jacob  Weller  re- 
ported  to  the  court  that  he  had  sold  the  Market  street 
lot  to  Alston,  and  this  sale  was  confirmed,  and  title  to 
the  Market  street  lot  was  vested  in  him,  and  the  com- 
missioner was  ordered  to  report  to  the  next  term  of 
the  court  what  disposition  he  had  made  of  the  money. 

On  the  nineteenth  of  January,  1869,  he  reported  that 
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he  had  used  |8^109  in  the  purehaBe  of  a  lot  on  the  north 
Bide  of  Beale  street,  and  that  by  mistake  he  had  taken 
the  title  to  himself,  instead  of  to  his  wife  and  children, 
and  he  preferred  to  convey  the  Beale  street  lot  to  his 
wife  and  children,  to  hold  just  as  they  held  the  Market 
street  lot,  or,  in  lieu  thereof,  to  convey  to  them  the  Main 
street  lot,  which  at  that  time  belonged  to  him,  to  be 
held  in  the  same  way  by  his  wife  and  children.  This 
report  sets  out  that  the  Main  street  lot  was  more  valu- 
able than  either  the  Market  street  lot  or  the  Beale  street 
lot  This  report  was  confirmed  on  January  16,  1869, 
and  the  cause  was  referred  to  the  clerk  to  report 
whether  it  would  be  best  to  invest  the  proceeds  in  the 
Main  street  lot  or  in  the  Beale  street  lot  The  clerk 
and  master  reported  that  the  Main  street  lot  was  th« 
better  investment,  and  should  be  made.  This  report 
was  confirmed  on  the  tenth  of  February,  1869,  and  it 
was  ordered  that  the  Main  street  lot  should  be  taken 
and  accepted  as  an  investment  of  the  Market  street 
property.  And  it  was  further  ordered  that  all  right, 
title,  and  interest  of  the  said  Jacob  Weller  in  said  Main 
street  lot  should  be  divested  out  of  him,  and  vested  in 
said  Caroline  I.  Weller  and  her  children  by  the  said 
Jacob  Weller  in  like  manner  aB  they  owned  the  Market 
street  property  under  the  deed  from  Henry  B.  Joiner, 
and  that  the  title  be  vested  in  them  and  their  assigns, 
forever. 

During  the  pendency  of  this  case  Henry  Clay  and 
!Bobert  P.  died  intestate,  and  without  children.    Caro- 
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line  I.  Weller  has  died,  leaving  her  husband,  Jacob  Wel- 
ler, and  the  four  children,  Mrs.  Bingham,  John  J.,  Caro- 
line I.,  and  Forrest  L. 

It  is  insisted  on  behalf  of  Mrs.  Bingham  that  the  last 
proceeding  in  the  court  to  which  we  have  referred  vested 
the  title  to  the  property  in  Caroline  I.  Weller  and  her 

two  children,  Mrs.  Bingham  and  John  J.  Weller,  who 

« 

were  alive  at  the  time  the  deed  was  made  by  Joiner  in 
1851;  and  hence  Mrs.  Weller,  the  mother,  and  Mrs, 
Bingham  and  John  J.  Weller,  were  entitled  to  a  one- 
third  interest  in  common  in  the  Market  street  property, 
and  upon  the  death  of  her  mother  she  inherited  one- 

■ 

fourth  of  her  one-third  interest  so  that  her  interest  in 
the  property  is  five-twelfths  of  the  same. 

The  argument  is  that  the  decree  of  the  court  constru- 
ing the  deed  of  Joiner  to  Mrs.  Weller  adjudged  that  the 
title  to  the  lot  was  vested  in  Mrs.  Weller  and  her  chil- 
dren, and  all  the  parties  in  interest  being  before  the 
court  in  that  case  are  bound  by  its  decrees  construing 
the  deed  and  fixing  the  right  of  the  parties. 

The  chancellor,  in  his  decree  in  the  present  case,  how- 
ever, adjudged  that  the  title  to  Market  street  proi)erty 
was  vested  in  Caroline  I.  Weller  in  fee  simple. 

The  construction  contended  for  by  Mra  Bingham 
cuts  out  the  after-bom  children  from  any  interest  in  the 
property,  and  also  cuts  out  the  husband  from  any  inter- 
est as  tenant  by  curtesy. 

We  are  of  opinion  that  the  language  used  by  the  chan- 
cellor in  fixing  the  rights  of  the  wife  and  children  of 
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Jacob  Weller  in  the  Main  street  property  intended  to 
place  the  title  and  interest  in  the  property  exactly  as  it 
existed  under  the  deed  from  Joiner  to  Caroline  I.  Weller 
to  the  Market  street  property.  The  decree  is  confusing 
and  contradictory  in  its  terms,  in  that  it  rests  the  title 
in  the  Main  street  property  in  the  wife  and  children  of 
Jacob  Weller,  to  be  held  by  them,  their  heirs  and  as- 
signs; but  it  further  provides  that  they  should  hold  it 
and  own  it  in  like  manner  as  they  owned  and  held  the 
Market  street  property  under  the  deed  from  Joiner  to 
them.  Now,  the  deed  from  Joiner  to  Caroline  I.  Weller 
recites  that  the  property  is  conveyed  to  Caroline  I.  Wel- 
ler and  her  "body"  heirs ;  and  under  the  uniform  course 
of  our  decisions  this  vested  a  fee  simple  estate  in  Caro- 
line I.  Weller,  and  vested  no  estate  in  her  children.  Mid- 
dleton  V.  Smith,  1  Cold.,  144 ;  Kirk  v.  Ferguson,  6  Cold., 
483;  Wynne  v.  Wynne,  9  Heisk.,  309 ;  Owen  v.  Hancock, 
1  Head,  563. 

Under  these  contradictory  terms  of  the  decree,  we  are 
of  the  opinion  that  the  court  intended  to  vest  the  title 
to  the  U^aln  street  lot  in  Caroline  I.  Weller  in  fee  sim- 
ple, just  as  she  took  title  to  the  Market  street  lot  un- 
der the  Joiner  deed. 

It  follows  that  upon  the  death  of  Caroline  I.  Weller, 
her  husband,  Jacob  Weller,  became  entitled  to  an  estate 
by  curtesy  in  the  Main  street  lot;  and  that,  subject  to 
this  curtesy  interest,  the  estate  vested  in  the  heirs  of 
Mrs.  Caroline  I.  Weller,  but  no  estate  vested  in  them  un- 
til her  death,  and  then  only  as  her  heirs. 
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As  to  this  feature  of  the  case  the  decree  of  the  chan- 
cellor is  reversed  and  modified  so  aB  to  give  to  Jacob 
Weller  a  curtesy  interest  in  the  Main  street  lot  or  its 
proceeds. 

The  title  to  the  Beale  street  lot  was  vested  in  Caroline 
I.  Weller,  by  deed  from  her  husband,  Jacob  Weller, 
executed  April  10,  1876.  The  husband  conveys  this 
property  to  the  wife  to  her  sole,  separate,  and  exclu- 
sive use  as  a  separate  estate,  free  and  discharged 
from  all  his  control  and  liabilities,  but  with  full  power 
to  her  to  sell,  convey,  or  mortgage  the  same  at  her  pleas- 
ure. The  habendum  recites  that  she  is  to  have  and  to 
hold  it  as  separate  estate  as  above  stated,  with  power  of 
alienation,  and  it  contains  a  general  warranty. 

It  is  insisted  for  complainant  that  the  terms  and  the 
language  of  this  deed  deprive  her  husband,  Jacob  Wel- 
ler, of  any  interest  in  the  estate,  both  during  the  life  of 
the  wife  and  after  her  death. 

In  the  answer  filed  in  this  case  two  of  the  children — 

» 

Carrie  I.  and  Forrest  L. — set  out  over  their  signatures 
that  they  desire  their  father,  Jacob  Weller,  to  retain 
possession  of  this  Beale  street  lot,  and  receive  the  rents 
therefrom  as  long  as  he  lives. 

It  has  been  held  by  this  court  that  a  deed  made  by  a 
third  person  to  the  wife,  her  heirs  and  assigns,  forever, 
to  be  free  from  the  control  and  liabilities  she  may  here- 
after have,  with  full  power  to  dispose  of  the  same  at  all 
times  as  she  deems  proper,  does  not  deprive  the  husband 
of  this  curtesy  estate  in  such  property  after  her  death. 
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Carter  v.  Dale,  Ross  d  Co.,  3  Lea,  710,  31  Am.  Rep.,  660; 
Frazer  v.  Hightower,  12  Heisk.,  94 ;  Baker  v.  Heiskell,  1 
Cold.,  641. 

Clearly,  there  is  nothing  in  this  deed  to  deprive  the 
husband  of  his  curtesy  interest  in  this  land  if  the  deed 
had  been  made  a  third  person;  and  this  is  virtually 
admitted.  But  it  is  said  that,  inasmuch  as  the  deed  was 
made  by  the  husband  to  the  wife,  a  diflferent  rule  pre- 
vails. 

The  case  of  Barnum  v.  Le  Master,  2  Gates,  638,  75  S. 
W.,  1045,  is  cited  to  sustain  this  contention.  In  that  case 
the  court  undertook  to  say  what  effect  should  be  given 
a  deed  from  the  husband  to  the  wife,  and  the  court  held 
that  it  should  be  held  to  pass  to  the  wife  the  highest  es- 
tate that  the  husband  could  convey.  In  the  course  of 
the  opinion  the  court  uses  language  as  follows:  ^^If  a 
transfer  of  personal  property  to  the  wife  hj  the  hus- 
band did  not,  of  its  own  force,  vest  in  her  a  separate  es- 
tate, the  transfer  would  be  a  farce,  and  perhaps  a  fraud 
upon  her,  because  the  husband  would  immediately  be- 
come again  the  owner  of  it  by  virtue  of  his  marital 
rights,  and  the  wife  would  take  nothing.  If  the  same 
result  did  not  follow  a  conveyance  of  land  by  a  husband 
to  his  wife,  he  would,  by  the  same  marital  rights,  become 
seized  of  an  estate  therein  during  their  joint  lives ;  and, 
if  they  have  a  child  born  alive,  for  his  life,  if  he  survives 

her,  as  tenant  by  the  curtesy." 

It  is  admitted  that  in  that  case  the  husband  and  wife 

were  both  alive,  and  he  could  not,  therefore,  be  tenant 
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by  the  curtesy ;  and  it  is  said  that  the  question  as  to  the 
right  of  the  husband  to  curtesy,  after  the  wife's  death, 
was  not  involved  in  that  case. 

In  Frazer  v.  Hightower,  12  Heisk.,  94,  the  husband 
had  conveyed  to  a  trustee  for  his  wife  certain  lands;  and 
the  question  was  whether  the  husband,  after  the  death 
of  the  wife,  took  an  estate  by  curtesy  in  the  lands  so 
conveyed  to  the  trustee.  In  that  case  it  was  said :  "By 
a  fair  construction,  then,  we  think  that^  while  Daniel 
Hightower,  by  this  deed,  did  surrender  to  his  wife,  dur- 
ing coverture,  the  rents,  profits,  and  possession  of  this 
land,  yet^  as  we  have  already  said,  he  made,  no  settle- 
ment of  the  estate  beyond  her  lifetima  The  death  of 
the  wife  renders  the  tenancy  by  the  curtesy  consum- 
mate or  complete.  Inasmuch,  therefore,  as  this  deed 
makes  no  settlement  of  the  land  in  the  event  of  the  wife's 
death,  but  provides  only  for  dominion  and  control  over 
it  during  coverture,  the  husband  thereby  abridged  his 
estate  for  that  period  only,  and,  having  survived  her,  he 
is  entitled  to  take  as  tenant  by  the  curtesy.  We  see  no 
reason  why  he  shall  not  be  taken  to  have  intended  when 
he  made  this  conveyance  to  his  wife,  that  she  was  to 
hold  the  estate  as  every  estate  of  inheritance  is  held  by 
a  wife ;  that  is,  subject  to  curtesy." 

Referring  again  to  the  case  of  Barnum  v.  Le  Master, 
the  court  said,  in  support  of  its  holding  that  "otherwise 
the  wife  would  not  only  be  deprived  of  all  the  fruits  of 
ownership  during  all  this  time  (that  is,  during  the  mari- 
tal relation),  but  she  could  not  sell  or  conv^  it  without 
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his  consent  and  joiner  in  the  conyeyance.  A  power  in 
the  husband  over  the  disposition  of  the  property  often 
enables  him  to  control  and  reacquire  title  by  reducing 
to  possession  the  proceeds  of  the  sale  of  it.  The  wife 
would  acquire  a  bare  right  to  sell  with  the  concurrence 
of  her  husband  while  he  lived,  and  only  comes  into  full 
ownership  and  enjoyment  in  the  event  she  should  sur- 
vive him.  An  -estate  more  in  the  nature  of  a  remainder 
than  an  absolute  one  taking  effect  immediately,  which 
the  deed  purports  to  pass,  and  wholly  inconsistent  with 
the  terms  of  the  instrument'' 

We  are  of  (pinion  that  the  conveyance  of  real  estate 
by  the  husband  to  the  wife  should  have  the  same  effect 
as  the  gift  or  transfer  of  personal  property;  that  is,  to 
divest  out  of  the  husband  all  interest,  present  or  contin- 
gent, in  the  land;  and  upon  the  death  of  the  wife  the 
real  estate  should  go  to  the  devisees  of  the  wife,  if  she 
make  a  will ;  and,  if  she  die  intestate,  to  her  heirs,  free 
from  any  claim  on  the  part  of  the  husband  for  curtesy 
or  other  interest ;  and  that  the  case  of  a  conveyance  from 
a  husband  to  the  wife  of  real  estate  must,  to  this  extent, 
be  distinguished  from  a  conveyance  by  a  third  person  to 
the  wife  for  her  separate  estate. 

This  case  is  distinguishable  from  the  case  of  Garter 
V.  Dale,  Ross  &  Co.,  supra,  which  was  a  conveyance  from 
a  third  person  to  the  wife,  and  not  from  the  husband. 

This  case  is  distinguishable  also  from  the  case  of 
Frazer  v.  Hightotcer,  12  Heisk.,  94.   In  the  latter  case 
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the  conveyance  was  in  trust  for  the  wife,  and  the  court 
construed  the  language  of  the  conveyance  to  indicate 
that  the  object  of  the  husband  was  merely  to  secure  to 
the  wife  the  rents  and  profits  of  her  real  estate  during 
the  marital  relation,  and  no  longer. 

The  decree  of  the  chancellor  as  to  the  Beale  street 
property  is  also  reversed;  Jacob  Weller  having  no  in- 
terest therein  or  claim  thereon. 

The  costs  of  appeal  will  be  paid  equally  by  complain- 
ants and  defendants,  and  of  the  court  below  as  directed 
by  that  court,  and  the  cause  is  remanded  for  further 
proceedings  under  this  holding  and  the  agreements  of 
parties  heretofore  made,  m  shown  by  the  record. 
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Memphis  Consolidated  Gas  &  Electbio  Company  v.  S. 

T.  Speebs. 

{Jackson.    April  Term,  1904.) 

1.  KLBOTRIOIT Y.  Furnisher  to  owner  of  wires  on  his  premises  is 
not  liable  for  a  horse  killed  by  escaping  electricity,  when. 

The  furnisher  of  electricity  for  the  illumination  of  a  sign  in 
front  of  a  building  Is  not  liable  for  the  death  of  a  horse  caused 
by  electricity  escaping  from  the  electric  wires  through  some 
defect  in  their  construction,  or  from  lack  of  perfect  insulation, 
where  the  furnisher  of  the  electricity  never  had  any  interest 
in  or  control  over  the  wires  or  appliances  by  which  the  elec- 
tricity was  conducted  to  the  same,  and  where  such  wires  were 
owned  and  exclusively  controlled  by  the  owner  of  the  prem- 
ises. 

Case  cited  and  approved:  Insurance  Co.  v.  Oas  ft  Electric  Co. 
(Col.),  63  Pac,  949. 

Case  cited  and  disapproved:  Gas  Co.  v.  Thomas  (Ky.),  75  S. 
W.,  1129. 

2.  BAKE.  Same.  Rejection  of  evidence  that  defendant  had  no  con- 
trol over  electric  wires  is  reversible  error,  when. 

Where,  in  an  action  against  an  electric  company  for  the  killing 
of  plaintiff's  horse,  the  evidence  tended  to  show  that  the  plain- 
tiffs horse  was  killed  through  some  defect  in  construction  of 
electric  wires,  or  from  lack  of  perfect  insulation  thereof, 
the  exclusion  or  rejection  of  testimony  offered  by  the  defend- 
ant electric  company  to  show  that  it  never  had  anything  to  do 
with  the  wiring,  but  that  the  same  was  done  by  the  owner  of 
the  premises  and  was  under  his  exclusive  control,  that  it  sim- 
ply famished  the  electricity  for  the  owner  of  the  premises  and 
received  payment  therefor,  is  reversible  error.    (,Po8t,  p.  85.) 
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tf.  BAKB.  Same.  Same.  Char^  that  fomishar  of  electricity 
liable  lor  horse  killed  thereby  is  reversible  error,  when. 
The  court's  charge  to  the  Jur;  that  if  they  find  that  the  plain- 
tiff's horse  was  killed  by  electricity  furnished  to  the  owner 
of  the  premises  by  the  defendant,  then  they  should  find  tor 
the  plaintiff,  is  reversible  error.    (Post,  p.  85.) 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County, — J. 
S.  Galloway,  Judge. 

Wright,  Pbtebs  &  Wright,  for  Gas  &  Electric  Com- 
pany. 

Caruthers  Ewing,  for  Speera 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  evidence  in  this  case  tends  very  strongly  to  show 
that  the  horse  of  defendant  in  error  was  killed  by  an 
electric  shock^  while  standing  hitched  to  a  post  in  front 
of  the  business  house  of  one  Roberts  in  Memphis.  This 
post  supported  an  illuminated  sign,  used  by  Roberts  to 
advertise  his  businesa  The  sign  was  lighted  by  elec- 
tricity, which  passed  to  it  through  wires  which  were  in- 
cased in  a  lead  pipe.    These  wires  were  an  extension  of 

those  in  Roberts'  house. 
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In  hitching,  the  defendant  in  error  threw  a  small  steel 
chain  around  the  post  and  fastened  its  two  ends  to  the 
bit  in  the  horse's  mouth.  This  chain  came  in  contact 
with  a  metal  clamp,  the  purpose  of  which  ^as  to  sup- 
port and  fasten  the  lead  pipe  to  this  post. 

The  testimony  tended  also  to  show  that  through  some 
defect  in  construction,  or  from  a  lack  of  perfect  insula- 
tion, of  these  wires,  electricity  escaped  from  them,  and 
was  communicated  to  the  horse,  through  the  chain 
which  held  him,  in  sufficient  quantity  to  cause  his  death. 
The  contention  of  the  plaintiff  in  error  was  that,  even 
if  this  were  true,  yet  it  was  in  no  way  responsible.  To 
make  good  this  contention,  it  offered  testimony  to  show 
that  all  the  wiring  about  the  premises  of  Roberts  was 
done  under  his  order;  that  the  wires  were  his  property 
and  under  his  exclusive  control ;  that  under  an  ordi- 
nance of  the  city  of  Memphis  it  made  a  connection  with 
these  wires  only  after  an  inspection  of  them  by  the  elec- 
trician and  the  board  of  underwriters  of  the  city  of 
Memphis,  and  a  certificate  from  both  that  they  were  in 
good  condition  to  receive  the  current ;  and  that  the  sole 
relation  which  it  had  to  these  wires  was  to  furnish  the 
electricity  and  receive  payment  for  it.  This  testimony 
was  excluded  by  the  trial  judge,  and  when  he  came  to 
charge  the  jury  he  said  to  them,  in  substance,  that  if 
they  found  that  the  horse  was  killed  by  electricity  fur- 
nished to  Roberts  by  plaintiff  in  error  over  a  defective 
wire,  then  they  should  find  for  plaintiff. 

In  both  respects  there  waa  error.     If  it  be  true  that 
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«  ■  II 

the  facts  were  as  this  rejected  testimony  indicated,  we 
cannot  conceive  of  any  rule  of  law,  which  holds  the  gas 
and  electric  company  liable  for  this  loss.  It  is  true  that 
electricity  is  a  subtle,  qnd,  unless  controlled,  a  danger- 
ous, agent;  yet  we  do  not  see  how  this  fact  fixes  respon- 
sibility on  this  company,  when  it  simply  furnished  the 
electric  current  to  the  wires  of  Roberts,  over  which  it 
had  no  control,  and  with  regard  to  which  there  was  on 
its  part  no  duty  of  inspection,  and  when  the  record  does 
not  impute  to  it  any  knowledge  of  the  defect  producing 
the  loss  complained  of. 

Gas,  used  for  illuminating  purposes,  uncontrolled,  is 
also  a  dangerous  agency;  yet  it  would  hardly  be  in- 
sisted that  a  company  which  made  and  furnished  it  to 
the  pipes  of  a  customer  on  his  own  premises  would  be 
liable  for  the  asphyxiation  of  this  customer,  or  of  a 
stranger,  his  guest,  caused  by  a  leakage  from  these  pipes. 
Or,  changing  the  illustration,  should  there  be  so  violent 
an  explosion  of  the  gas  accumulated  from  the  leak,  that 
the  house  of  his  neighbor,  who  has  no  interest  in  or  con- 
trol over  them,  was  injured;  could  it  be  said  the  com- 
pany furnishing  the  gas  was  liable  to  either  for  his  loss? 
We  take  it  that  the  law  reports  may  be  searched  in  vain 
for  a  cas6  where  a  gas  company  had  been  held  liable  un- 
der such  conditions,  or  for  a  sound  rule  of  law  which 
would  sanction  placing  such  liability  on  the  company. 

We  understand  that  liability  for  an  injury  occasioned 
through  such  a  defect  depends  upon  the  interest  in  or 
control  over  the  appliance  in  which  the  defect  exists, 
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and,  if  there  is  neither  interest  nor  control,  there  would 
be  none.  In  the  illustrations  given,  while  it  is  the  gas 
which  inflicts  the  injury,  yet  it  would  have  been  hsCrm- 
less,  save  for  the  defect  in  the  pipes,  which  were  the 
property  of  and  exclusively  under  the  dominion  of  the 
owner  of  the  house  in  which  they  were  located ;  and  this 
must  be  equally  true  as  to  an  dectric  company  furnish- 
ing its  product  under  like  circumstances.  We  can  per- 
ceive no  reason  for  a  distinction  between  the  two  cases, 
and  no  principle  upon  which  either  could  be  held  liable 
for  injuries  sustained  by  an  escape  of  the  destructive 
agency  of  its  creation,  without  fault  or  negligence  on  its 
part. 

The  circuit  judge,  in  excluding  the  testimony  as  to 
the  ownership  and  control  Of  the  defective  wires  by 
another  than  the  plaintiff  in  error,  as  well  as  in  his 
charge,  was  controlled  by  the  case  of  Mayaville  Gas  Co. 
V.  Thomas'  Adm'r  (Ky.),  75  S.  W.,  1129.  While  the 
opinions  of  that  court  are  entitled  to  the  highest  respect 
yet  we  are  not  able  to  coincide  with  its  reasoning  in  that 
case.  The  sounder  view,  we  think,  is  that  of  the  court 
of  appeals  of  Colorado,  as  expressed  in  National  Fire 
Ins.  Co.  V.  Denver  Qas  &  Electric  Co.,  63  Pac,  949. 

In  each  of  these  cases^  the  company  furnishing  the 
electric  current  had  no  interest  in  or  dominion  over  the 
wires,  the  defect  in  which  permitted  the  current  to  es- 
cape, so  as  to  inflict  the  injury  complained  of.  In  the 
Kentucky  case  the  court  rested  its  conclusion  upon  the 
dangerous  nature  of  the  agency  supplied.    "Consider- 
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ing/'  said  the  courts  "the  dangerous  character  of  the 
force  produced  by  the  gas  company,  there  was  a  duty 
imposed  on  each  (that  is^  the  furnisher  and  receiyer)  to 
see  that  the  wires  into  which  it  was  sent  were  properly 
insulated.  The  danger  was  exactly  the  same,  whether 
the  wire  was  owned  by  one  or  both  of  these  corpora- 
tions." 

Pressed  to  its  legitimate  conclusion,  we  think  this  ar- 
gument would  make  an  electric  or  a  gas  company  an  in- 
surer against  defects  in  appliances  over  which  they  had 
no  control,  and,  to  avoid  liability,  would  impose  upon 
them  the  duty  of  continued  inspection  of  the  wires  and 
pipes  of  every  customer  supplied  with  their  products. 
This  would  be  a  burden  which  no  such  company  could 
bear  and  live;  and  it  also  would  be  a  source  of  annoy- 
ance to  its  customers,  which  they  would  not  long  sub- 
mit to. 

We  prefer  to  place  this  court  in  line  with  that  of  Colo- 
rado, which  holds  that  there  is  no  liability  when  there 
is  no  control  over  the  wires  and  no  knowledge  of  the  de- 
fect which  was  the  occasion  of  the  injury. 

Judgment  reversed^  and  cause  remanded. 
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Babbon  et  ux.  V.  City  op  Memphis. 
{Jackson.    April  Term,  1904.) 

1.  BKIKBNT  DOMAIM'.  What  constitutes  a  taking  of  property. 
Tkere  is  a  taking  of  property  within  the  constitutional  provision 
requiring  just  compensation  for  private  property  taken  for  pub- 
lic use,  where  the  property  is  either  actually  appropriated  by 
the  State  or  one  of  its  agencies  or  the  common  and  necessary 
use  of  said  property  is  rendered  impossible  or  seriously  inter- 
rupted. 

Constitution  cited  and  construed:    Art.  1,  sec.  21. 

Cases  cited  and  approved:  Telegraph  Co.  v.  Electric  Light,  etc., 
Co.,  93  Tenn.,  492;  Hamilton  County  y.  Rape,  101  Tenn.,  222; 
Pumpelly  v.  Canal  Co.,  13  Wall.,  166. 

3.  8AMB.  Same.  Oase  in  Judgment. 
Tlie  defendant,  a  municipal  corporation,  enlarged  a  pier  support- 
ing one  of  its  bridges  in  order  that  the  pier  might  be  suffi- 
cient to  bear  the  additional  weight  of  one  of  the  city's  sewers 
and  thereby  diverted -4he  current  of  the  stream,  so  that  it  over- 
flowed plaintiff's  lot,  destroyed  a  large  part  of  it  by  erosion  and 
undermined  the  pillars  of  the  house  standing  on  the  lot  Plain- 
tiff brought  trespass. 

Held:  There  was  a  taking  of  the  plaintiff's  property  within  the 
constitutional  provision  that  no  man's  property  shall  be 
taken  or  applied  to  public  use  without  just  compensation. 

Constitution  cited  and  construed:    Art  1,  sec.  21. 

8.    OOHSTXTUTIONAL    I«AW.    Power  of  legislature  over  priv- 
ate property. 

The  legislature  can  not  authorize  the  taking  of  private  property 
for  a  public  use  without  just  compensation,  and  any  statute  at- 
tempting so  to  do,  is,  to  that  extent,  unconstitutional. 

Cases  cited  and  distinguished:  Williams  v.  Taxing  District,  16 
Lea.  631. 
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FROM  SHELBY. 


Appeal  in  error  from  the  Circuit  Court  of  Shelby 
County.— J.  P.  YouNG^  Judge. 

Bell^  Tebry  d  Bell,  for  Barron  et  uw. 

W.  B.  Henderson^  for  the  City  of  Memphis. 


Mb.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

This  is  an  action  in  the  nature  of  trespass  on  the  case 
to  recover  damages  for  injuries  alleged  to  have  been  in- 
flicted by  the  city  of  Memphis  on  the  property  of  Mrs. 
Venorah  Barron.*  The  suit  was  brought  by  her  and  her 
husband.  Upon  the  trial  a  demurrer  interposed  by  the 
defendant  below  to  the  evidence  of  plaintiffs  was  sus- 
tained. To  this  action  of  the  court  plaintiffs  assign  er- 
ror. 

The  testimony  discloses  that  Mrs.  Barron  is  the  owner 
of  a  lot  in  the  city  of  Memphis,  the  rear  of  which  extends 
to  and  is  bounded  by  Bayou  Gayoso,  a  stream  which 
passes  through  the  city,  and  discharges  into  the  Missis- 
sippi river.  Over  this  stream,  and  near  the  property  of 
Mrs.  Barron,  a  bridge  has  been  standing  for  many  years. 
The  center  of  this  bridge  was  supported  by  a  stone  pier. 
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Borne  time  before  the  institution  of  this  suit,  under  the 
direction  of  the  municipal  authorities,  this  central  pier 
was  extended  or  enlarged  in  order  that  it  might  bear  the 
additional  weight  of  one  of  the  city^s  sewers.  In  mak- 
ing this  extension  the  pier  was  so  constructed  that  it 
stood,  when  completed,  at  a  small  angle  across  the  chan- 
nel of  the  stream.  The  result  was  to  divert  the  current 
of  the  bayou  and  throw  it  across  the  lot  of  Mrs.  Barron, 
so  that  by  a  process  of  erosion  a  large  part  of  it  has  been 
destroyed.  To  such  extent  did  this  injury  go  that  the 
pillars  of  a  house  standing  on  the  lot  were  undermined 
and  to  relieve  it  from  threatened  destruction  the  house 
was  moved  by  plaintiffs  in  error. 

Upon  these  facts  it  is  maintained  by  the  owners  that 
there  was  a  taking  of  Mrs.  Barron's  property  within  sec- 
tion 21  of  article  1  of  the  constitution  of  Tennessee, 
which  is  in  these  words:  "No  man's  property  shall  be 
taken  or  applied  to  public  use  .  .  .  without  just 
compensation.". 

To  put  this  provision  in  operation,  it  is  not  essential 
that  there  should  be  an  actual  appropriation  of  the  prop- 
erty taken  to  the  public  use.  "It  is  enough  if  any  right 
of  the  owner  respecting  the  thing  owned  be  impaired  so 
that  he  cannot  apply  the  thing  to  all  the  uses  of  which 
it  was  formerly  capable."  Taylor  on  Corporations,  sec- 
tion 173. 

Mn  Woods  is  in  accord  with  this  statement  of  the 
rule.  In  his  work  on  Nuisances  (section  762)  he  says: 
"Whenever  the  exercise  of  right  (asserted)  operates  to 


92  TENNESSEE  REPORTS.  [Vol.  113 

Barron  y.  Memphis. 

destroy  an  easement  incident  to  real  property,  or 
amounts  to  an  actual  physical  invasion  of  property  by 
doiQe  agency  that  produces  injury  thereto  or  imposes  a 
burden  thereon,  this  is  a  taking  of  property." 

The  texts  of  these  authors  are  supported  by  a  citation 
of  many  cases,  and  we  think  it  may  be  safely  stated  that, 
even  in  the  absence  of  the  appropriation  by  the  govern- 
ment, or  one  of  its  agencies,  to  a  public  use,  yet  if,  in 
carrying  on  its  work,  it  seriously  interrupts  the  common 
and  necessary  use  of  the  property  by  its  owner,  this  is  a 
taking  within  the  meaning  of  the  constitutional  provis- 
ion. Much  more  so  must  it  be  when  by  the  act  of  the 
government  the  invasion  amounts  to  a  practical  destruc- 
tion of  a  part  of  the  whole  of  the  property. 

As  was  said  by  the  supreme  court  of  the  United  States 
in  Pumpelly  v.  Canal  Co.,  13  Wall.,  166,  20  L.  Ed.,  557: 
"It  would  be  a  very  curious  and  unsatisfactory  result  if, 
in  construing  a  provision  of  constitutional  law,  .  .  . 
it  shall  be  held  that,  if  the  government  refrains  from 
the  absolute  conversion  of  real  property  to  the  uses  of 
the  public  it  can  destroy  its  value  entirely;  can  inflict 
irreparable  and  permanent  injury  to  any  extent;  can,  in 
effect,  subject  it  to  total  destruction — without  making 
any  compensation,  because  in  the  narrowest  sense  of  that 
word  it  is  not  taken  for  public  use.  Such  a  construc- 
tion would  pervert  the  constitutional  provision  into  a 
restriction  upon  the  rights  of  the  citizen,  as  these  stood 
at  common  law,  instead  of  the  government,  and  making 
it  an  authority  for  invasion  of  private  right  under  the 
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pretext  of  the  public  good.*'  So  in  that  case  it  was  held 
where  persons,  authorized  by  an  act  of  the  legislature 
of  Wisconsin  to  construct  a  dam  across  an  outlet  of 
Lake  Winnebago,  in  doing  this  work  threw  the  waters 
of  the  lake  so  as  to  render  of  little  value  the  land  of  an 
adjoining  proprietor,  that  this  was  a  taking  within  the 
constitutional  provision  of  that  State.  The  same  rule 
was  announced  with  regard  to  facts  similar  in  Gonniff 
V.  Son  Francisco,  67  CaJ.,  45,  7  Pac,  41/  Eaton  v.  Bos- 
ton, etc.,  B.  R.  Co.,  51  N.  H.,  504, 12  Am.  Rep.,  147,  and 
in  Baltimore,  etc.,  R.  R.'  Go,  v.  Reaney,  42  Md.,  117. 

But  it  is  unnecessary'  to  resort  to  cases 'determined  by 
other  courts  for  the  purpose  of  finding  illustrations  of 
the  application  of  this  rule,  as  our  own  reports  furnish 
authority  for  the  contention  of  plaintiffs  in  error ;  cases 
in  which  this  court  has  given  an  interpretation  of  this 
provision  sufficiently  liberal  to  protect  owners  from  any 
direct  or  indirect  invasion  of  their  property  rights. 

In  Telegraph  Gompany  v.  Electric,  etc..  Go.,  93  Tenn., 
492,  29  S.  W.,  104,  a  telephone  company  sought  to  re- 
cover from  a  street  railway  corporation  compensation 
for  injuries  received  from  an  overflow  of  electricity 
from  the  latter's  works  to  the  practical  destruction  of 
the  works  of  the  former,  and  it  was  ruled  that  this  was 
a  taking  for  which  the  telephone  company  was  entitled 
to  compensation.  In  dealing  with  this  phase  of  the  case 
the  court  said : 

"The  injury  by  'conduction*  is  a  taking  of  the  prop- 
erty of  the  telephone  company  by  the  street  railway 
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company  within  the  constitutional  provision  requiring 
compensation  to  be  made  for  private  property  taken  for 
public  use.  It  imposes  a  burden  upon  the  telephone 
company's  property  that  impairs  its  use  and  value.  The 
loss  is  fixed  and  definite  in  amount.  It  makes  no  dif- 
ference that  no  material  thing  was  taken,  or  that  the 
loss  resulted,  not  from  contact  of  material  things,  but 
through  the  agency  of  the  subtle  and  impalpable  electric 
fiuid.  The  important  consideration  is  that  a  thing  of 
value  has  been  taken  from  the  telephone  company  for 
the  benefit  of  the  street  railway  company,  as  the  repre- 
sentative of  tha  public,  and  for  that  thing  compensation 
must  be  made.'' 

In  Hamilton  County  v.  Rape,  101  Tenn.,,  222,  47  S.  W., 
416,  it  was  held  the  impairment  or  destruction  of  the 
right  of  ingress  or  egress  of  adjoining  property  by  a 
change  of  grade  in  a  public  highway,  under  the  autho- 
rity of  the  county,  was  a  taking  of  property  for  which 
its  owner  was  entitled  to  compensatiofi. 

Other  cases  in  our  State  might  be  referred  to,  but 
these  are  sufficient  to  the  present  purpose.  We  think, 
if  the  serious  interference  with  the  telephone  service  as 
the  consequential  result  of  electricity  in  the  first,  and 
the  impairment  of  the  right  of  ingress  and  egress  in  the 
last  of  these  cases  entitled  the  property  owner  so  in- 
jured to  compensation,  a  fortiori  it  would  follow  that, 
where  property  is  invaded,  and  to  a  great  extent  de- 
stroyed, by  a  government  agency,  as  in  the  present  case, 
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its  owner  can  inyoke  the  protection  of  the  provision  of 
the  constitution  in  question. 

But  it  is  insisted  that  the  citjr  of  Memphis  is  pro- 
tected by  reason  of  an  act  of  the  legislature  (chapter 
96^  p.  Ill,  Sess.  Laws  1881)  exempting  taxing  districts, 
of  which  the  city  of  Memphis  was  one,  from  liability  in 
certain  cases,  and  the  case  of  Willicums  y.  Taxing  Dis- 
trict, 16  Lea,  531,  is  relied  on  for  this  contention.  To 
this  it  is  sufficient  to  say,  if  it  be  conceded  that  this  act 
is  still  operative  for  the  protection  of  the  city  of  Mem- 
phis, and  if  it  was  necessary  to  hold  that  such  an  action 
as  is  complained  of  in  this  case  falls  within  its  terms,  it 
then  would  be  equally  necessary  for  this  court  to  hold  it 
to  that  extent  unconstitutional ;  for  ^^the  legislature  has 
not  the  power  ...  to  authorize  the  taking  of  pri- 
vate property  for  a  public  use  without  compensation." 
Telegraph,  etc.,  Co.  v.  Electric,  etc.,  Co.,  supra;  Taylor 
on  Corporations,  section  173. 

Bo  it  follows  that  Williams  v.  Tawing  District,  supra, 
gives  no  color  to  the  insistence  of  the  defendant  in  error 
in  the  present  casa 

The  judgment  of  the  court  below  is  reversed,  and  the 
case  is  remanded  for  the  ascertainment  of  damages. 
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and 
Statb^  ex  rel.  WeiAjFOKd,  v.  Union  Railway  Company. 

{Jackson.    April  Term,  1904.) 

1.  CORPORATIONS.    Railroad  charter  must  name  the  termini. 
It  is  beyond  doubt  essential  to  name  the  termini  of  any  proposed* 

railroad  in  its  charter,  in   order  to  make   that   charter  valid. 
{Post,  pp.  104,  105.) 

Code  cited  and  construed:   Sec.  2412  (S.);  sec.  1891   (M.  A  V.) 

2,  SAMB.    Charter  of  commercial  railroad  must  name  the  termini, 
but  need  not  describe  route. 

The  charter  of  a  commercial  railroad  need  not  contain  any  de- 
scription of  the  route,  but  only  the  termini;  and  its  route  may 
be  generally,  and  need  not  be  definitely,  stated  in  its  charter. 
In  this  respect,  it  differs  from  the  street  railway.  '  {Post^  pp. 
105,  112.) 

Code  cited  and  construed:     Sec.  2412  (S.);  sec.  1891  (M.  A  Y.). 

Case  cited  and  approved:    Railway  r.  Africa,  100  Tenn.,  44. 

*8.  SAME.  Railroads  incorporated  under  statutes  can  condemn 
property  under  eminent  domain  laws. 
Only  such  railroad  corporations  as  are  chartered  under  our  gen- 
eral incorporation  statutes  (Acts  1875,  ch.  142,  sec.  6,  and 
amendments — Shannon's  Code,  sec.  2414-2425)  are  anthorized 
to  condemn  property  for  their  purposes  under  the  eminent  do- 
main laws.     {Post,  p.  107.) 

Code  cited  and  construed:  Sec.  2414-2425  (S.);  sec.  1893-1902 
(M.  ft  v.). 

Acts  cited  and  construed:     1875,  ch.  142,  sec.  6. 
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4.  8AJEE.    Words  "at  or  near"  in  railroad  charter  deeignating: 

railroad's  terminus  must  receive  a  reasonable  construction. 
The  words  "at  or  near"  used  In  a  railroad  charter  to  designate 
the  railroad's  terminus  are  indefinite,  and  must  receive  a  rea- 
sonable construction.     iPost,  p,  109.) 

Cases  cited  and  approved:    Iron  Works  v.  Railroad,  5  Allen,  221; 

Railroad  v.  Railroad,  1  Gray;  340,  367;  Purifoy  v.  Railroad,  108 

N.  C,  100. 

■ 
6.  SAMB.    Words  *'McG^'s  station"  used  in  railroad  charter  to 

designate  terminus  mean  a  locality,  and  not  a  point. 
The  words  ''McGee's  station,"  nsed  in  a  railroad  charter  to  des- 
ignate the  railroad's  terminus,  should  be  held  to  mean  a  local- 
ity, and  not  a  fixed  and  definite  point    {Post,  p.  109.) 

6.  BAMS.    Charter  must  be  authorized  by  law. 

No  charter  can  be  valid  that  is  not  authorized  by  law.  {Post, 
p.m.) 

Cases  cited  and  approved:  Ex  parte  Bums,  1  Tenn.  Chy.,  83-93; 
Ex  parte  Chadwell,  1  Tenn.  Chy.,  95;  Heck  v.  McEwen,  12  Lea, 
104. 

7.  SAim.    statutory  iorm  of  charter  is  essential  and  requisite. 
The  statutory  form  of  charter  of  incorporation  must  be  followed, 

for  the  matter  of  the  form  prescribed  by  the  statute  is  made 
essentiaL     (P<Mtt,  p.  111.) 

8.  SAME.    Statutory  requirements  must  be  complied  with. 
What  the  statute  requires  to  be  done  in  order  to  complete  the 

organization  of  a  corporation  as  a  body  politic  are  mandatory 
and  essential,  and,  unless  they  are  all  substantially  done,  the 
charter  is  void  and  the  incorporation  is  incomplete.  {Post,  p. 
111.) 

Cases  cited  and  approved:  Brewer  v.  State,  7  Lea,  682;  Mayor 
V.  Ward,  16  Lea,  27;  Shields  v.  Land  Co.,  94  Tenn.,  146. 
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9.  SAMB.    Same.    Oourts  cannot  dispense  with   statatory   re« 
quirements,  or  supply  statutory  provisions. 
The  courts  have  no  power  to  dispense  with  the    statutory    re- 
quirements or  to  supply  statutory  proyisions»  whatever  may 
be  the  benefit,  convenience,  or  necessity.    (Post,  p.  112.) 

10.  SAME.    Railroad  may  be  circular  or  polygonal  in  shape,  with 
initial  and  final  termini  at  same  place. 

Under  our  general  incorporation  statutes  (Acts  1875,  ch.  142,  sec 
6,  and  amendments  thereof — Shannon's  Code,  sec.  2412),  there 
may  be  incorporated  a  railroad  of  reasonable  length,  embrac- 
ing within  itself  a  reasonable  area,  such  as  the  limits  of  a 
city,  and  the  road  may  be  circular  or  polygonal  in  shape,  with 
its  final  terminus  at  the  same  place  as  its  initial,  where  the 
several  connecting  routes,  and  the  intermediate  points  or  ter- 
mini are  named  in  the  charter.    {Post,  pp.  110-116.) 

Code  cited  and  construed:     Sec.  2412  (S.);  sec.  1891  (M.  ft  Y.). 

Acts  cited  and  construed:    1875,  ch.  242,  sec.  6. 

Case  cited  and  approved:     State  v.  Martin,  51  Kan.,  462. 

11.  SAME.    Boute  of  railroad  through  a  city  must  be  designated 
in  its  charter. 

The  route  of  a  commercial  railroad  through  a  city,  as  well  as 
that  of  a  street  railway,  must  be  designated  in  its  charter,  so 
as  to  obtain  permission  and  concession  from  the  city  to  occupy 
the  streets  over  which  it  is  intended  to  build  the  road.  {Post, 
p.  116.) 

12.  SAME.    Amendment  to  charter  extending  route  of  an  incor- 
porated railroad  company. 

Under  our  general  incorporation  statutes  (Acts  1875,  ch.  142,  sec 
19,  and  Acts  1897,  ch.  116),  an  incorporated  railroad  company 
may  obtain  the  right  and  power  to  extend  its  road  over  new 
and  additional  routes  by  procuring  an  amendment  to  its  char- 
ter, describing  the  proposed  additional  routes  with  some  de- 
gree of  particularity  and  detail,  and  giving  the  termini  of 
each.     {Post,  pp.  117,  118.) 
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Acts  cited  and  construed:  1875,  ch.  142,  sec.  19  (Shannon's  Code, 
sees.  2028  and  2029);  1897,  ch.  116. 

18.  SAHE.  Belt  line.  «ulroad  that  is  a  commercial  railroad  en- 
titled to  benefits  of  eminent  domain  laws. 
A  circular  or  polygonal  railroad  encircling  a  city,  usually  called 
a  belt  line,  whose  charter  provides  for  the  construction  of  a 
railroad  similar  to  all  other  commercial  railroads,  and  obli- 
gates it  to  do  a  general  railroad  business,  both  as  to  freight 
and  passengers,  but  the  chief  purpose  of  which  is  to  switch 
cars  from  one  road  to  another,  and  from  the  various  industrial 
enterprises  to  the  several  railroads,  and  back  again,  to  receive 
freight  on  the  line  of  its  road,  and  to  give  bills  of  lading  over 
its  own  and  other  roads  to  any  part  of  the  world,  though  pas- 
sengers may  rarely,  if  ever  pass  over  its  line,  is  a  public  use 
and  a  public  necessity  in  the  sense  of  the  eminent  domain 
laws,  and,  as  such,  it  is  entitled  to  exercise  the  power  of  eminent 
domain.  {Post,  pp.  117-122.) 

Cases  cited  and  approved:  State  v.  Martin,  51  Kan.,  462;  Reisner 
V.  Strong,  24  Kan.,  410. 

Case  cited  and  distinguished:  Freight  Co.  v.  Memphis,  4  Cold., 
419. 

14.  SAME..  Terms  *'public  use"  are  flexible  under  eminent  domain 
laws. 

The  terms  "public  use"  are  flexible,  and  vary  and  expand  with 
the  growing  needs  of  a  more  complex  social  order,  and  what 
would  be  a  public  use  in  the  sense  of  the  eminent  domain  laws 
is  illustrated.    {Post,  pp.  122,  123.) 

Cases  cited  and  approved:  Ryan  v.  Terminal  Co.,  102  Tenn.,  Ill; 
Stewart  v.  Railroad  (Minn.),  68  N.  W.,  208,  33  L.  R.  A.,  427. 

15.  SAME.  Deviation  of  railroad  front  charter  route  is  permis- 
sible, when;  condemnation,  under  eminent  domain  laws,  for 
deviated  route. 

Deviations  in  the  construction  of  a  railroad  from  the  route  des- 
ignated  in  its  charter  are  allowed  according  to  the  necessities 
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of  the  road,  the  physical  surroundings,  and  other  circumstances 
entering  Into  railroad  building,  such  as  the  prevention  of  the 
destruction  of  mill  property,  the  making^  of  proper  grade  cross- 
ings, the  minimization  of  impediment  to  travel,  and  the  like, 
and  condemnation  proceedings  under  the  eminent  domain  laws 
for  the  deviated  route  are  not  void,  because  of  the  deviation. 
iPosi,  pp.  123-126.) 

Case  cited  and  approved:     Railroad  v.  Campbell,  109  Tenn.,  667. 

16.  SAME.  Injunction  against  railroad  improperly  occupying  a 
public  road,  but  condemnation  proceedings  are  not  affected 
thereby. 

A  railroad  Improperly  occupying  a  public  road,  by  running  longi- 
tudinally on  it,  may  be  enjoined  in  a  proper  proceeding,  but 
such  occupation  is  immaterial  in  a  condemnation  proceeding 
to  appropriate  the  land  of  a  third  person  situated  at  a  dlfterent 
place.    (Post,  p.  126.) 

Code  cited:     Sec.  1879  (S.). 

17.  EKINENT  DOMAIN.  Quantity  of  land  to  be  taken  is  left  to 
the  Jury,  when. 

The  amount  of  land  to  be  taken  in  a  condemnation  proceeding  is 
left  to  the  determination  of  the  Jury,  even  if  the  court  could 
Itself  determine  the  amount  to  be  taken,  where  the  order  ap- 
pointing the  Jury  directs  that  in  estimating  and  assessing  the 
damages  the  Jury  will  give  the  cash  value  of  the  ground,  and 
set  apart  by  metes  and  bounds  a  sufficient  quantity  of  land  for 
the  purposes  intended,  not  exceeding  the  amount  prayed  for  in 
the  petition,  and  the  Jury  in  its'  report  set  aside  one  hundred 
feet,  which  was  the  amount  asked  for  In  the  petition.  {Post, 
pp.  126.  127.) 

18.  SAME.  Writ  of  possession  may  be  awarded  at  a  term  subse- 
quent to  the  confirmation  of  the  jury's  report. 

Where  in  condemnation  proceedings  the  court  fails  to  award  the 
writ  of  possession  at  the  term  at  which  the  report  of  the  Jury 
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of  Yiew  is  confirmed,  it  can  award  such  writ  at  a  subMquent 
term.    (Post,  p.  127.) 

19.  8A1CB.  Same.  Writ  of  poueMion  awarded  by  supreme 
court,  or  cause  remanded  for  that  purpose. 
In  such  case,  if  the  court  below  has  lost  the  power  to  award  the 
writ  of  possession.'  the  supreme  court  will  either  award  the 
writ  or  remand  the  cause  to  the  court  below  for  that  purpose, 
where  the  condemnation  is  proper.    (Po8t,  p.  128.) 

80.  GOBP0SATI0N8.  Bailroad  does  not  forfeit  charter  by  sua 
pension,  where  there  is  no  abandonments 
A  railroad  corporation  -does  not  forfeit  its  charter  rights  by  sus- 
pension of  work  and  operations  for  a  number  of  years,  where 
the  project  is  not  abandoned,  but  the  contemplated  road  is  ex- 
tended and  built  as  soon  as  the  funds  are  procured.  {Post, 
pp.  128, 129.). 


FROM  SHBLBT. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judga 

CoLLiBB  &  Collier  and  Carboll,  MgKellar,  Bull- 
iNGTON  &  Biggs,  for  plaintiff: 

MgFarland    &    Canada    and    Wright,    Petbrs    & 
Wright,  for  defendant 


Mr.  JusncB  Wilkes  delivered  the  opinion  of  the 
Court 
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This  is  a  proceeding  to  condemn  land  for  railroad  pur- 
poses. The  defendant  company  claims  to  be  a  railroad 
corporation  chartered  under  general  incorporation  act 
1875,  p.  232,  c.  142,  section  6  (Shannon's  Compilation, 
sections  2414  to  2425,  inclusive),  and  other  sections 
bearing  upon  the  question  of  corporation  charters  and 
the  amendments  to  these  original  acts. 

Collier  and  wife  defend  upon  the  ground  that  the  char- 
ter under  which  the  corporation  is  organized  does  not 
conform  to  the  provisions  of  the  act,  and  that  the  act  and 
charter  do  not  authorize  the  construction  of  such  a  road 
as  is  being  built  under  it. 

Our  statutes  provide  for  the  formation  of  corpora- 
tions by  the  following  general  provisions  ( Shannon's 
Compilation)  : 

"Sec.  2024.  Private  corporations  may  be  formed  and 
charters  obtained  by  them  in  the  manner  and  for  the  pur- 
poses hereinafter  provided. 

"Sec.  2025.  Any  five  or  more  persons,  over  the  age  of 
twenty-one,  desiring  to  form  a  corporation  for  any  of  the 
purposes  in  this  chapter  mentioned  shall  copy  the  form 
of  charter  adopted  to  the  purpose,  filling  the  necessary 
blanks,  and  append  to  thQ  same  an  application  in  these 
words :  We  the  undersigned  apply  to  the  State  of  Ten- 
nessee, by  virtue  of  the  laws  of  the  land,  for  a  charter  of 
incorporation  for  the  purposes  and  with  the  powers  de- 
clared in  the  forgoing  instrument.  Witness  our  hands 
day  of .' '' 

Section  2026  provides,  in  substance,  that  .the  instru- 
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ment,  when  probated  as  provided  in  section  2542,  with 
application,  probate,  and  certificates,  is  to  be  roistered 
in  the  county  where  the  principal  office  of  the  company 
is  situated,  and  also  registered  in  the  office  of  the  sec- 
retary of  state,  and  a  certificate  of  registration  given 
by  the  secretary  of  state  under  the  great  seal  of  the 
State,  and  it  shall,  when  registered  in    the   register's 

office  of  said  county,  with  the  facsimile  of  said  seal,  com- 
plete the  formation  of  the  company  as  a  body  corporate, 

and  the  validity  of  the  same  in  any  legal  proceeding 

shall  not  be  collaterally  questioned. 

The  contention  is  that  the  provisions  of  the  act  must 
be  complied  with  before  the  corporation  becomes  perfect 
and  valid,  and,  unless  they  are.  complied  with,  the  char- 
ter is  invalid  and  void. 

Section  2412,  Shannon's  Compilation,  provides  as  fol- 
lows:   "The  charter  of  a  railroad  or  railway  company 

shall  be  as  follows:    *Be  it  known  that and 

are  hereby  constituted  a  body  politic  and  cor- 
porate by  the  name  and  style  of  (here  insert  the  name) 

for  the  purpose  of  constructing  a  railway  from 

in  the  county  of to in  the  county  of 

• 

The  charter  in  controversy  was  obtained  in  1886.  An 
amended  charter  was  obtained  in  1902. 

The  first  criticism  made  is  that  a  charter  for  any  rail- 
road authorized  by  the  act  must  set  forth  the  termini  of 
the  road  proposed  to  be  built,  and  that  a  charter  which 
specifies  only  one  terminus  provides  only  for  a  circular 
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route^  beginning  at  and  retorning  to  the  same  pointy  and 
is  therefore  void.  And  it  ^insisted  that  the  charter  in 
the  present  case  names  no  termini  snch  as  the  act  con- 
templates and  requires,  or,  if  it  names  any,  it  is  only 
one  terminus,  which  is  made  the  beginning  and  ending 
point. 

The  charter  in  controversy  provides  tiiat  certain  per- 
sons (naming  them)  ^^are  hereby  constituted  a  body  pol- 
itic and  corporate  by  the  name  and  style  of  the  Union 
Railway  Company  for  the  purpose  of  constructing  a  rail- 
way from  some  point  on  or  near  the  present  south- 
western limits  of  the  taxing  district  of  Shelby  county, 
thence  eastward  on  or  near  the  southeria  limits  to  a  point 
on  or  near  the  southeastern  limits  of  said  taxing  district, 
thence  northwardly  on  or  near  the  eastern  limits  of  the 
taxing  district  aforesaid  to  some  point  on  or  near  the 
northeastern  limits  of  said  taxing  district,  thence  west- 
wardly  on  or  near  the  northern  limits  of  the  said  taxing 
district,  thence  southwardly  by  the  most  practicable  and 
feasible  route  to  the  beginning." 

It  is  insisted  that  in  this  description  no  terminus  is 

named,  or,  if  any  is  named,  there  is  only  one,  which  is 

both  the  beginning  and  end  of  the  route. 
On  the  other  hand,  it  is  contended  that  the  two  termini 

may  be  in  one  and  the  same  place,  and  that  there  may 
be  any  number  of  termini,  and  that  the  charter  in  ques- 
tion does  provide  for  a  number. 

There  can  be  no  doubt  but  that  it  is  essential  to  name 
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the  termini  of  any  proposed  railroad  in  its  charte^  in 

order  to  make  that  charter  vaJid. 

The  route  of  a  commercial  road  may  be  generally,  and 

need  not  be  definitely,  stated  in  its  charter.    In  this  re- 

si)ect  it  differs  from  a  street  railway,  as  is  explained  in 

the  case  of  Citizens^  Street  Railway  y.  Africa^  100  Tenn., 

44,  42  S.  W.,  485,  878.     Hence  the  form  of  charter  pre- 
scribed for  commercial  railways  need  not  include  any 

description  of  the  route,  but  only  the  termini. 

In  connection  with  this  criticism  it  is  said  that  the 
road  which  is  being  constructed  under  this  charter  is 
not  such  as  is  authorized  by  it,  but  that  it  is  being  at- 
tempted, under  a  charter  intended  for  commercial  rail- 
roads, to  construct  and  operate  what  is  called  "a  belt 
line  railroad." 

The  Union  Railway  Company  made  various  contracts 
and  agreements  lyith  the  city  of  Memphis,  in  which  it 
styled  itself  "a  belt  line  railway  f  and  in  a  petition  to 
the  county  court  of  Shelby  county  on  April  19,  1886,  it 
stated  that  the  object  of  its  charter  was  to  authorize  the 
building  and  operation  of  what  is  commonly  known  as  a 
"belt  line  railway,'^  to  connect  the  various  lines  of  rail- 
ways now  entering  or  hereafter  to  enter  into  that  city, 
and  in  its  articles  of  agreement  with  the  city  it  is  stated 
that  its  principal  object  is  the  building  of  a  belt  line  in 
and  around  said  taxing  district. 

Several  officers  of  the  company  were  examined  in  re- 
gard to  the  character  of  the  road,  and  in  r^ard  to  its 
termini 
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Mr.  Brinkley,  at  one  time  its  president,  npon  being 
pressed  for  a  direct  answer  as  to  whether  the  road  had 
any  terminus,  answered :  "It  has  none,  or  a  great  many, 
according  to  the  view  you  take  of  it ;  and  you  might  say 
it  has  many  termini,  and  no  terminus." 

Mr.  Fleming,  the  present  president  of  the  road,  when 
asked  as  to  its  termini,  replied  that  he  knew  nothing 
about  it,  except  the  charter ;  and  he  proposed  to  read  that 
in  reply  to  the  question.  He  stated  further  that  there 
were  six  different  routes;  and  when  asked  to  give  the 
termini  of  the  road,  as  indicated  in  its  original  charter, 
he  replied :  "I  don't  know.  I  can  give  my  impression  of 
it." 

Mr.  Davant,  a  leading  railroad  man  of  Memphis,  states 
that  his  understanding  was  that  the  Union  Railway 
Company  was  a  belt  or  terminal  railway. 

To  the  same  etfect  is  the  testimony  of  Mr.  Bucking- 
ham, one  of  the  directors. 

These  gentlemen  ^y  that,  in  their  view  of  the  matter, 
the  term  "belt  railway"  or.  "terminal  railway"  has  no 
particular  significance  to  distinguish  it  from  an  ordi- 
nary commercial  railway. 

We  think  we  need  not  debate  the  question  whether  the 
proposed  road  is  a  belt  road  or  terminal. road,  or  not,  as 
counsel  for  the  railway  company  insists  that  it  is  not  a 
belt  road  or  terminal  road,  as  contradistinguished  from 
the  road  which  is  authorized  by  the  statute  we  have  re- 
ferred  to,  to  wit,  section  6,  c.  142,  p.  238,  Acts  1875,  and 
itn  amendenta 
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The  crucial  question  in  the  case  is  whether  the  road 
which  is  being  constructed  is  authorized  by  the  act  re- 
ferred to,  and  whether  its  charter  conforms  to  that  act, 
and  whether  the  road  conforms  or  intends  to  conform  to 
that  charter. 

It  is  only  such  road  that  is  authorized  to  condemn 
property  for  its  purposes  under  the  exercise  of  eminent 
domain. 

We  need  not,  therefore,  discuss  Acts  1893,  p.  15,  c.  11, 
which  authorizes  the  creation  of  railroad  terminal  cor- 
porations, as  the  defendant  railroad  company  does  not 
claim  any  authority  or  right  to  act  under  that  law. 

The  original  charter  of  this  company,  as  before  stated, 
was  granted  in  1886. 

The  line  of  the  road  along  the  southern  limits  of  the 
city  was  definitely  located,  and  some  work  had  been  done 
upon  it  soon  thereafter.  This  was  done  under  a  contract 
with  the  taxing  district  of  Shelby  county  of  date  Jan- 
uary 7,  1890.  No  other  portion  of  said  route  was  then 
specifically  located,  but  the  general  location  was,  as  de- 
scribed in  the.  charter,  on  or  near  the  then  city  limits. 
The  eastern  and  northern  lines  were  not  definitely  lo- 
cated. 

A  second  contract  was  made  with  the  city  in  Novem- 
ber, 1890,  but  the  route  was  not  changed,  and  remained 
as  originally  provided  for  until  the  charter  was  amended 
in  1902. 

In  the  meantime  the  city  of  Memphis  had  extended  its 
limits  far  beyond  what  they  were  in  1886  and  1890,  and 
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the  original  route  designed  would  have  run,  not  around, 
but  through  the  city,  and  through  one  of  its  most  pop- 
ulous portiona 

The  city  in  1902  was  not  willing  to  permit  this,  nor 
were  the  residents  along  the  route  willing  to  allow  it; 
and  a  new  contract  was  made  .that  the  road  should  be 
consti^cted  outside  of  the  eastern  and  northern  limits, 
as  then  existing,  and  also  might  be  extended  along  the 
wharf  in  front  of  the  city,  so  as  to  make  it  a  complete 
road  around  the  city. 

It  was  to  meet  this  changed  condition  of  affairs  that 
the  new  charter  was  obtained,  locating  the  line  so  as  to 
go  around  the  city  by  extended  lines,  and  reach  the  in- 
itial or  beginning  point,  ah  at  first  contemplated. 

It  is  said  that,  in   making   the   location   under  the 

amended  charter,  route  No.  1  does  not  connect  with  the 
route  No.  1  laid  out  in  the  original  charter  at  McQee's 
station.  The  calls  of  the  two  routes  do  connect,  as  ap- 
pears from  the  contracts  made  with  the  city ;  that  is,  the 
route  No.  1  under  the  amended  charter  calls  to  com- 
mence at  the  terminus  of  the  road  chartered  where  that 
terminus  is  located  by  the  contract  with  the  city;  that 
is,  in  the  right  of  way  of  the  Southern  Railroad  at  or 
near  McGee's  station. 

The  argument  is,  however,  that,  when  the  city  made 
contracts  Noa  1  and  2,  the  limits  of  the  city  only  ex- 
tended to  Robeson  avenue,  and  not  to  McQee's  station, 
or  the  crossing  of  the  Southern  Railroad,  and  it  had  no 
power,  therefore,  to  fix  the  route  beyond  Robeson  aye- 
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nne,  its  eastern  limit  We  may  grant  this  to  be  trae> 
but  the  road,  so  soon  as  it  crossed  the  city  line,  came 
into  the  rural  districts,  and  could  locate  its  own  line, 
which  it  did  to  the  Southern  crossing,  making  that  a 
tempoi^ary  terminua  The  amended  route  then  begins  at 
this  terminus,  calling  for  it,  and  continues  as  before 
stated. 

We  think  this  point  in  the  right  of  way  of  the  South- 
ern Railroad  meets  the  charter  requirement  of  being  a 
point  ''on  or  near  the  then  southeastern  limits  of  the 
taxing  district,''  and  it  also  meets  the  requirement  of 
being  "at  or  near  McGee's  station." 

These  wor^  "at  or  near''  are  indefinite  and  must  re- 
ceiTe  a  reasonable  construction.  Lewis  on  Eminent  Do- 
main, section  257;  Bedfield  on  Railways,  p.  413;  Fail 
River  Irontoorks  v.  Old  Colony  R.  iJ.,  5  Allen,  221 ;  Bos- 
ton Railroad  v.  Midland  R.  R.,  1  Gray,  340,  367 ;  Purifoy 
V.  Railroad,  108  N.  C,  100, 12  S.  E.,  741. 

In  addition,  McOee's  station  should  be  held  to  mean  a 
locality,  and  not  a  fixed  and  definite  point. 

The  route  as  laid  out  in  the  original  charter  calls,  in 
general  terms,  to  start  at  a  point  on  or  near  the  present 
southwestern  limits ;  thence  eastwardly  to  a  point  on  or 
near  the  present  southeastern  limits;  thence  to  a  point 
on  or  near  the  present  northeastern  limits;  thence  to  a 
point  on  or  near  the  present  southwestern  limits ;  thence 
to  the  beginning ;  designating  the  then  existing  limits  as 
the  localities  upon  which  the  route  is  to  be  located. 

The  amended  charter  of  1902  provides  for  six  new  or 
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additional  routes :  No.  1  commencing  at  or  near  McQee 
station^  at  the  eastern  terminus  of  the  road  as  located 
January  7,  1890,  and  November  6,  1890,  and  running 
around  the  limits  of  the  cily  as  it  then  existed  until  it 
reaches  a  point  in  the  city  limits  at  Cooper  avenue; 
thrice  to  a  point  not  less  than  300  feet  north  of  Sum- 
mer avenue ;  the  other  routes  calling  to  commence  at  dif- 
ferent points  on  No.  1  and  its  extensions,  and  to  run  into 
different  localities  to  different  points  as  the  end  of  the 
routes,  but  the  final  terminus  is  the  same  as  in  the  orig- 
inal charter. 

The  original  charter  contemplated  a  route  about  four 
miles  in  length.  The  amended  charter  provides  for  one 
about  seventeen  miles  long.' 

The  property  of  Collier  and  wife  does  not  lie  along 
the  route  as  prescribed  by  the  original  charter  of  1886, 
but  is  reached  only  by  the  lines  laid  off  under  the 
amended  charter;  and  hence  we  must  inquire  into  the 
validity  of  the  amended  charter,  and  the  right  of  the  rail- 
road company  to  exei'cise  the  right  of  eminent  domain 
thereunder,  and  at  this  particular  place  in  its  routa 

We  think  there  are  three  principal  questions  involved 
in  the  case :  First,  whether  the  act  of  1875,  and  the  acts 
amending  same,  authorize  the  construction  of  a  road  ex- 
tending around  the  limits  of  the  city,  from  point  to 
point,  and  returning  to  its  initial  or  beginning  point; 
second,  whether  there  is  any  amendment  to  the  act  of 
1875  which  would  authorize  the  construction  of  the  six 
additional  routes  prescribed  by  the  charter  of  1902 ;  and, 
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third,  whether  a  railroad  constructed  in  this  manner  is 
a  public  use,  and  entitled  to  exercise  the  right  of  emi* 
nent  domain. 

We  proceed  to  consider  the  first  of  these  questions,  afi 
to  whether  or  not  the  general  incorporation  law  of  1875, 
or  the  amendments  to  it,  authorize  the  construction  of  a 
circular  road ;  that  is,  a  road  having  both  termini  at  the 
same  place,  and  extending  from  point  to  point,  in  a  cir- 
cular shape,  around  the  limits  of  the  city. 

Clearly,  no  charter  can  be  valid  that  is  not  authorized 
by  law.  Ex  parte  Bums,  1  Tenn.,  Ch.  83-93 ;  Ex  paaie 
Chadwelly  Id.,  95 ;  Heck  v.  McEwen,  12  Lea,  104. 

We  think  it  is  essential  that  a  road  should  have  ter- 
mini, and  that  they  must  be  named  in  the  charter,  in 
order  that  it  may  be  a  legal  corporation. 

The  act  prescribed  the  form,  and  requires  that  it  be 
copied,  and  this  form  must  state  the  termini.  The  stat- 
ute, having  required  a  form,  makes  that  form  a  neces- 
sity;  and,  having  prescribed  the  matter  of  the  form,  that 
is  made  essential. 

The  things  which  a  statute  requires  to  be  done  in  or- 
der to  complete  the  organization  of  a  corporation  as  a 
body  politic  are  mandatory  and  essential,  and,  unless 
they  are  all  substantially  done,  the  charter  is  void  and 
the  incorporation  is  incomplete.  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.,  146,  28  S.  W.,  668,  26  L.  R.  A.,  509, 
45  Am.  St.  'Rep.,  700;  Brewer  v.  State,  7  Lea,  682; 
Mayor  v.  Ward,  16  Lea,  27. 

But  it  is  said  that,  while  termini  are  necessary  to  be 
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stated,  yet  the  initial  and  final  termini  may  be  the  same 
point,  or  rather,  the  beginning  and  ending  may  be  the 
same  point. 

It  has  been  held  that  the  route  of  a  commercial  road 
need  not  be  si)ecified  in  its  charter.  If  it  is  to  pass  over 
streets  of  a  city,  the  consent  of  the  city  must  be  obtained, 
and,  in  order  to  do  this^  it  is  necessary  to  define  the 
route,  and  obtain  the  permission  of  the  city  to  occupy 
thesama 

It  is  conceded  that  the  legislature  might  authorize 
the  charter  for  a  circular  railroad  returning  to  its  ini- 
tial point,  but  it  is  insisted  that  it  has  not  done  so. 

The  question  is  not,  ought  such  a  road  to  be  provided 
for?  but,  has  it  been  authorized? 

No  matter  what  the  benefit  may  be,  no  matter  what  the 
convenience  may  be,  no  matter  what  the  necessity  may 
be,  the  courts  have  no  power  to  dispense  with  the  statu- 
tory requirements,  or  to  supply  a  statutory  provision,  to 
meet  the  ends  which  the  legislature  might  have  reached 
if  it  had  been  called  to  its  attention. 

We  are  referred  to  the  case  of  State  v.  Martin,  51 
Kan.,  462,  33  Pac,  9,  as  holding  that  such  circular  road 
may  be  chartered  without  termini.  This  will,  of  course, 
depend  largely  upon  the  statutes  of  Eansaa 

By  the  statutes  of  Kansas,  the  articles  of  incorpora- 
tion  of  a  railroad  company  are  required  to  show  (1) 
the  kind  of  road  proposed  to  be  constructed;  (2)  the 
places  from  and  to  which  it  is  to  be  constructed;    (3) 
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the  counties  through  which  it  is  proposed  to  run;  (4) 
its  estimated  length. 

In  a  quo  tcarranto  proceeding,  in  the  case  referred  to, 
brought  to  vacate  the  charter,  as  being  unauthorized  by 
law,  the  attorney-general  insisted  that  the  places  from 
and  to  which  the  road  intended  to  run  necessarily  re- 
quired termini  or  two  termini  but  the  court  held  to  the 
contrary,  and  sustained  the  charter  of  the  road,  as  be- 
ing authorized  by  the  statutes  of  the  State. 

Upon  this  feature  of  the  case,  the  attorney-general 
urged  against  the  legality  of  the  road  all  the  objections 
that  have  been  urged  in  the  present  case ;  and  they  were 
fully  considered  by  the  court,  and  disposed  of  in  a 
lengthy  and  exhaustive  opinion. 

We  quote  from  this  opinion  as  follows:  "The  stat- 
utes of  Kansas  provide  that  the  charter  of  a  road  com- 
pany shall  state  the  kind  of  road,  the  places  from  which 
it  is  intended  to  run,  the  counties  through  which  it  is 
intended  to  run,  and  the  estimated  length  of  the  road." 

Continuing,  the  court  said:  "The  argument  is  that 
section  7  requires  the  charter  to  state  the  places  from 
and  to  which  the  road  is  intended  to  run,  and  hence 
the  road  must  be  longitudinal,  rather  than  circular ;  ex- 
tending from  one  place  or  neighborhood  to  another,  so 
as  to  have  at  least  two  termini.  It  is  true,  there  is  no 
express  provision  for  the  building  of  circular  railroads, 
nor  do  we  find  any  requiring  that  only  longitudinal  lines 
shall  be  projected  and  constructed.    We  find  no  limita- 
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tion  in  the  statutes  with  reference  to  the  direction  or 
course  in  which  railroads  shall  be  built.  Nor  do  we  find 
that  any  such  limitation  can  be  reasonably  inferred  from 
the  provisions  of  section  7.  The  statute  does  not  provide 
that  the  rdad  shall  be  built  from  a  town  or  city  in  one 
county  to  a  town  or  city  in  another  county,  nor  does 
it  require  that  the  road  shall  be  of  any  prescribed  length. 
It  simply  provides  that  the  places  where  it  is  intended 
that  the  road  shall  begin  and  end  shall  be  stated  in  the 
charter/^ 

In  that  case,  as  well  as  this,  it  was  conceded  that  the 
road  need  not  run  from  a  terminus  in  one  county  to  a 
terminus  in  a  diflferent  county,  but  both  termini  might 
be  in  the  same  county,  and  the  length  of  the  road  was 
not  material. 

The  provisions  of  the  Kansas  statute  are  substantially 
the  same  as  our  statute  with  regard  to  the  termini. 

We  can  see  no  valid  reason  why,  under  our  general 
acts  relating  to  the  incorporation  of  railroads,  a  number 
of  intermediate  towns  or  cities,  or  a  number  of  inter- 
mediate points  in  a  county  or  city,  may  not  be  desig- 
nated as  intermediate  termini  upon  the  route  of  the 
road. 

While  the  route  of  a  commercial  road  need  not  be  stat- 
ed, there  is  no  reason  why  it  may  not  be  done,  nor  why 

^  number  of  intermediate  routes  from  point  to  point 
may  not  be  joined  into  one  continuous  road.    It  may  be 

likened  to  so  many  boundaries  of  a  farm  or  tract  of  land, 

with  a  number  of  courses  and  distances  of  different  di- 
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rections  and  lengths,  but  finally  the  closing  course  and 
distance  coming  back  to  the  initial  point. 

To  illustrate  further,  we  can  see  no  reason  why  a  char- 

I  ter  would  not  be  valid  if  it  should  name  as  its  route  for 

a  commercial  railroad  Memphis  to  Bolivar,  from  Bolivar 

'  to  Jackson,  from  Jackson  to  Union  City,  from  Union 

City  to  Covington,  and  from  Covington  to  Memphis,  the 

initial  point. 

Nor  can  we  see  why  such  route  should  not  be  circular 
i  in  form  as  well  as  a  polygon,  with  many  sides,  so  as  to 

reach  from  one  terminus  to  another  by  the  most  feasible 
route,  if  its  charter  so  specifies  with  reasonable  cer- 
tainty. 

It  is  argued  that  to  allow  this  would  be  to  permit  a 
road  to  start  at  any  given  point  and  make  a  circle 
around  a  city,  or  even  around  the  limits  of  the  State,  re- 
turning to  the  same  point. 

We  do  not  see  why  this  might  not  result  in  any  event, 
under  the  general  incorporation  act,  unless  we  hold  that 
a  charter  may  not  be  framed  to  run  from  one  town  to  an- 
other, and  from  the  latter  to  another,  and  so  on,  until 
the  last  route  ends  at  the  beginning  point. 

But  whether  this  be  true  or  not,  to  the  extent  stated, 
we  think  that  a  line  may  be  made  of  reasonable  length, 
and  embrace  within  itself  a  reasonable  area — such,  for 
instance,  as  the  limits  of  a  city — if  the  several  connect- 
ing routes  are  named,  each  having  termini.  In  such  a 
case  the  final  line  or  route  would  have  two  termini,  one 
of  which  would  be  the  beginning  point. 
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As  to  the  original  charter,  it  may  be  held  that  it  pro- 
vides for  four  routes,  each  having  distinct  generally  des- 
ignated termini,  and  the  amended  charter  provides  for 
,six  routes,  each  having  distinct  termini;  the  final  ter- 
mini in  each  case  being  the  initial  point. 

We  are  of  opinion,  therefore,  that  the  fact  that  the 
road  is  somewhat  circular  in  form  or  shape,  or  a  polygon 
with  many  sides,  and  its  final  terminus  at  the  same  place 
as  its  initial,  does  not  render  the  charter  void,  in  as 
much  as  intermediate  points  or  termini  are  named  which 
designate  the  general  route,  but  that  such  a  road,  if  a 
public  use  and  public  necessity,  is  authorized  by  the  act 
of  1875,  and  the  amendments  thereto. 

In  building  its  line  through  the  city,  the  road  must 
necessarily  designate  its  route,  so  as  to  obtain  permis- 
sion and  concessions  from  the  city  to  occupy  the  streets 
over  which  the  road  is  intended  to  be  built ;  and  the  rule 
as  to  the  designation  of  a  route  for  a  commercial  road 
through  the  rural  districts  does  not  apply  when  the  line 
is  to  be  built  over  the  streets  of  a  city,  to  wit,  that  no 
route  be  named. 

As  to  the  amendments,  we  think  we  need  only  consider 
the  act  of  1897,  p.  271,  c.  116,  which  provides  as  follows : 
"Be  it  enacted  by  the  general  assembly  of  the  State  of 
Tennessee,  that  the  stockholders  of  any  corporation,  or- 
ganized under  a  charter  obtained  under  the  provisions  of 
the  act  entitled  ^An  act  to  provide  for  the  organization 
of  corporations,'  passed  March  18,  1875,  approved 
March  23,  1875,  or  organized  under  a  charter  obtained 
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under  an  act  amendatory  to  said  acts  subsequent  there- 
to, who  may  desire  to  change  the  name  of  such  corpora- 
tion, increase  its  capital  stock,  or  obtain  any  power 
granted,  either  by  said  chapter  142  of  the  Acts  of  1875;^ 
or  by  any  act  amendatory  or  subsequent  thereto,  shall 
have  the  right  to  do  so  under  and  in  the  manner  pro- 
vided by  section  19  of  said  chapter  142  of  the  Acts  of 
1875,  which  provides  for  the  amendment  of  charters 
granted  by  the  legislature,  and  with  the  like  effect  as 
therein  provided,"  etc. 

Said  section  19,  p.  257,  of  chapter  142  of  the  Acts  of 
1875,  prescribes  the  following  as  the  form  under  which 
the  amendment  shall  be  applied  for:  "We  the  under- 
signed, comprising  the  board  of  directors  of  the  [Union 
Railway  Company]  apply  to  the  State  of  Tennessee,  by 
virtue  of  the  general  laws  of  the  land,  for  an  amendment 
to  said  charter  of  incorporation,  for  the  purpose  of  in- 
vesting said  corporation  with  the  power  [of  construct- 
ing, maintaining,  and  operating  a  railroad  along  and 
over  the  following  routes,  which  are  in  addition  to  the 
route  already  granted  to  it  by  its  charter],"  etc. 

This  form  was  copied,  as  we  have  set  out,  and  then 
follows  the  six  additional  routes  already  spoken  of,  de- 
scribed with  some  degree  of  particularity  and  detail,  and 

giving  the  termini  of  each  route. 

We  are  of  the  opinion  that  if  the  railroad  needed  any 
additional  power  to  construct  its  line  along  these  six 
routes,  or  either  of  them,  it  was  conferred  by  this  amend- 
ed charter,  granted  the  third  day  of  June,  1902,  and  that 
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this  amended  charter  conforms  to  the  i^quirements  of 
the  statutes  of  1875  and  1897,  to  which  we  have  referred, 
and  that  under  its  amended  charter  the  road  is  author- 
ized and  given  power  to  construct  its  lines  over  these 
routes,  or  any  one  or  more  of  them,  so  as  to  reach  its 
terminus  or  beginning  point,  provided  the  road  is  a  pub- 
lic use  and  a  public  necessity ;  and,  if  it  is  such  public 
use  and  necessity  and  authorized  by  law,  it  has  the  right 
to  exercise  the  right  of  eminent  domain. 

Th§  obtaining  by  amendment  of  power  to  extend  the 
road  over  new  and  additional  routes  is  covered  by  the 
words  an5  meaning  of  this  statute. 

We  proceed,  therefore,  to  inquire  whether  the  road  is 
a  public  use  and  public  necessity,  or  whether  it  is  a  mere 
private  enterprise,  or  an  enterprise  which  does  not  sub- 
serve a  public  use. 

The  charter  itself  provides  for  the  construction  of  a 
road  similar  to  all  commercial  railroads,  and  it  contains 
provisions  similar  to  those  imposed  upon  all  other  com- 
mercial railroads  in  the  State.  So  far,  then,  as  the  pro- 
visions of  the  charter  are  concerned,  its  purpose  is  to 
construct  a  railroad  similar  to  all  other  commercial 
roads. 

The  testimony  of  its  chief  officers  is  taken,  and  they 
state  that  it  is  their  purpose  to  build  a  road  conforming 
in  every  essential  respect  to  the  provisions  of  its  char- 
ter, and  that  they  intend  and  expect  to  do  all  and  every 
kind  of  business,  and  to  engage  in  all  traffic,  freight  and 
passenger,  to  the  same  extent  and  in  the  same  manner  as 
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any  commercial  road;  and  they  point  to  the  fact  that,  if 
they  failed  to  do  so  in  any  particular,  they  may  be  com- 
pelled to  do  so  by  the  provisions  of  their  charter  and  by 
the  general  law  of  the  land. 

It  is  admitted  by  these  officers  that  the  bulk  of  its  bus- 
iness will  be  the  transfer  of  loaded  cars  from  one  rail- 
road to  another,  and  from  the  various  industries  to  the 
several  lines  of  roads  centering  in  the  city  of  Memphis. 
But  it  is  said  that  it  does  not  propose  to  discriminate 
against  any  one,  or  to  restrict  the  business  of  the  corpor- 
ation to  anything  less  than  is  performed  by  the  ordinary 
railroad  company. 

Upon  this  feature  of  the  case,  the  case  of  State  v.  Mar- 
tin, supra,  is  also  directly  in  point.  In  that  case  it  was 
said :  "Even  the  averments  of  the  plaintiff  do  not  show 
that  the  proposed  use  of  the  road  is  not  a  public  one.  Be- 
sides switching  cars  from  one  part  of  the  city  to  another, 
it  is  alleged  that  the  road  is  to  be  leased  to  other  railroad 
companies  for  terminal  facilities.  Nothing  is  stated 
which  shows  that  the  companies  to  which  the  road  is  in- 
tended to  be  leased  will  not  afford  transportation  to  all, 
or  to  all  who  under  ordinary  "circumstances  would  be  en- 
titled to.  such  service.  The  convenience  or  necessity  of 
belt  or  terminal  roads  in  crowded  and  populous  cities 
is  well  understood,  and  has  been  frequently  demonstra- 
ted. A  single  road  which  reaches  a  union  and  other  de- 
pots, as  well  as  warehouses  and  elevators  and  other 
places  in  the  city,  is  made  to  serve  all  the  railway  com- 
panies operating  to  and  from  the  city,  when  it  would 
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be  impracticable,  and  perhaps  impossible,  for  each  of  the 
companies  to  secure  an  entrance,  and  build  its  own  line 
to  the  depots,  stations  and  storehouses  in  all  parts  of  the 
city  where  railroad  service  is  required.  By  this  means 
unnecessary  roads  and  expenses  are  avoided,  and  the  fa- 
cilities and  the  conveniences  to  the  public  are  greatly  en- 
larged. Every  unnecessary  mile  of  railroad  tracks  adds 
to  the  cost  of  transportation,  and,  as  the  public  which 
uses  these  roads  is  required  to  bear  the  burden  of  this 
extra  cost,  it  is  clearly  in  the  interest  of  the  public  that 
a  terminal  road  which  affords  transportation  to  all  com- 
panies and  •  people  should  be  constructed  and  main- 
tained. The  fact  that  this  proposed  road  is  to  unite  at 
the  State  line  with  a  Missouri  corporation  gives  no 
ground  for  complaint.  Neither  is  the  alleged  purpose 
of  the  defendant  company  to  lease  its  line  to  other  rail- 
road companies  a  valid  objection  to  its  exercise  of  the 
powers  and  privileges  of  a  railroad  corporation.  [Both 
of  these  things  were  authorized  by  the  Kansas  statutes.] 
"Again,  it  is  said  that  the  Atchison  Union  Depot  & 
Railroad  has  only  a  short  terminal  line,  designed  and 
constructed  for  the  purpose  of  furnishing  the  railroad 
companies  which  enter  the  city  with  access  to  the  union 
depot,  and  facilities  of  interchange  of  traJDBc.  It  was 
contended  that  such  a  corporation  was  not  a  railroad 
company,  within  the  meaning  of  the  statute,  which 
might  exercise  the  right  of  eminent  domain.  The  valid- 
ity of  the  corporation,  and  its  right  to  exercise  the  power 
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of  eminent  domain,   has  been   sustained.     Reisner  y. 
Strong,  24  Kan.,  410. 

"Again,  it  is  said  that  declaration  in  the  charter  of 
the  defendant  company  and  the  all^ations  of  the  peti- 
tion sufficiently  show  that  it  was  organized  as  a  rail- 
road company  under  the  general  law,  and  that  it  is  de- 
signed mainly  to  serve  the  public  as  a  common  carrier. 
It  is  not  necessary  at  this  time  to  determine  whether 
such  a  company,  operating  through  a  city,  must  accept 
passengers  at  every  crossing,  and  furnish  the  facilities 
which  street  railroads  are  designed  to  furnish.  Neither 
need  we  determine  whether  all  of  the  company's  lines 
and  branches  must  be  designed  and  used  for  the  trans- 
portation of  both  passengers  and  property.  The  corpor- 
ation being  public,  it  cannot  avoid  the  performance  of 
any  duty  which  it  owes  to  the  public.  If,  from  the  alle- 
gations of  the  petition,  it  can  be  inferred  that  the  defend- 
ant company  intends  at  some  future  time  to  neglect  the 
performance  of  its  full  duty  to  the  public  it  can  not  be 
held  a  sufficient  ground  for  forfeiture.  The  company, 
having  been  invested  with  the  powers,  privileges,  and 

franchises  of  a  railroad  corporation,  is  subject  to  all  the 
duties  and  liabilities  of  such  corporation,  and  there  is 

ample  power  to  compel  the  performance  of  any  duty 

which  it  may  neglect." 

It  appears  that  the  principal  or  most  important  part 

of  the  business  of  this  road  will  be  the  transfer  of  loaded 

and  empty  cars  from  one  railroad  to  another,  and  from 

the  various  industrial  enterprises   to  the  several   rail- 
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roads,  and  back  again ;  but  at  the  same  time  by  its  char- 

ft 

ter,  it  is  obligated  to  do  a  general  railroad  business,  both 

as  to  freights  and  passengers. 

The  fact  that  its  principal  and  most  important  bus- 
iness is  the  transfer  of  loaded  and  empty  cars  from  one 
point  to  pother  does  not  make  it  any  the  less  a  commer- 
cial railroad,  under  the  provisions  of  the  general  law. 

The  fact  that  a  railroad  running  through  a  coal  sec- 
tion does  most  of  its  business  in  the  hauling  of  coal  does 
not  make  it  any  the  less  a  commercial  road,  such  as  is 
contemplated  by  the  general  statutes. 

The  fact  that  passengers  may  rarely,  if  ever,  pass  over 
the  line,  does  not  deprive  it  of  its  character  as  a  railroad. 

The  fact  that  it  may  run  in  a  direction  or  through  lo- 
calities where  passengers  do  not  desire  to  go  does  not 
deprive  it  of  its  status  as  a  railroad. 

The  fact  that  its  main  business  is  freight  business,  and 
a  business  in  bulk,  does  not  make  it  the  less  a  public 
use. 

As  is  said  in  Ryan  v.  Terminal  Co.,  102  Tenn.,  Ill,  50 
S.  W.,  744,  45  L.  R.  A.,  303,  the  term  "public  use"  is  a 
flexible  one.  It  varies  and  expands  with  the  growing 
needs  of  a  more  complex  social  order.  Many  improve- 
ments universally  recognized  as  impressed  with  a  public 
use  were  nonexistent  a  few  years  ago.  This  is  equally 
true  as  to  other  appliances  which  now  form  important 
parts  of  a  rapidly  widening  system  of  social  and  com- 
mercial communication.  So  it  may  be  said  at  the  pres- 
ent time  that  anything  which  will  satisfy  a  reasonable 
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public  demand  for  public  facilities  for  travel  or  for 
transportation  or  transmission  of  intelligence  or  commo- 
dities and  of  the  general  public,  under  reasonable  reg- 
ulations, and  which  have  a  definite  and  fixed  use,  inde- 
pendent of  the  will  of  the  parties  in  whom  the  title  is 
vested,  would  be  a  public  use."  Citing  Mills  on  Emi- 
nent Domain,  section  11;  Steumrt  v.  Railioay  Co., 
(Minn.),  68  N.  W.,  208,  33  L.  B.  A.,  427. 

In  this  case  the  case  of  Memphis  Freight  Company  v. 
Memphis,  4  Cold.,  419,  was  commented  upon  and  dis- 
tinguished, in  that  the  company  in  that  case  was  organi- 
zed for  the  purpose  of  building  warehouses,  and  hand- 
ling freight  to  and  from  those  warehouses.  The  ware- 
houses were  the  principal  mattet  of  use,  and  a  short  line 
of  road,  which  was  merely  incidental  to  the  business, 
was  not  a  public  use. 

In  the  present  case  it  is  shown  by  the  principal  officers 
of  the  road  that  it  is  the  purpose  of  the  company  to 
switch  cars  from  one  road  to  another,  to  receive  freight 
on  the  line  of  its  road,  and  give  bills  of  lading  over  its 
own  and  other  roads  to  any  part  of  the  world — in  other 
words,  to  perform  all  the  functions  of  an  ordinary  road. 

We  think,  therefore,  that  it  is  clearly  established,  both 
by  the  charter  and  parol  evidence,  that  the  road  is  in- 
tended to  subserve  a  public  use,  to  confer  a  public  ben- 
efit, to  meet  a  public  necessity ;  in  short,  to  do  any  and 
everything  that  is  required  of  an  ordinary  public  com- 
mercial railroad. 

It  is  said  that  the  condemnation  proceedings  in  this 
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case  are  void,  because  the  railroad  company  is  deviating 
from  its  charter  right  of  way,  inasmuch  as  it  does  not 
continue  parallel  with  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  near  McLean  avenue,  and  within  300  feet 
of  that  road,  and,  again,  because  it  deviates  from  its 
line  laid  down  in  the  charter  after  crossing  Trezevant 
avenue. 

The  route  between  McLean  avenue  and  the  west  line 
of  Cooper  avenue  is  as  follows :  "In  a  general  easterly 
direction  to  the  west  line  of  Cooper  avenue,  the  present 
eastern  limits  of  the  ctiy  of  Memphis  thence  in  a  gen- 
eral easterly  direction  across  Trezevant  avenua" 

The  place  where  the  line  is  specified  to  run  within  300 
feet  of  the  Nasliville,  Chattanooga  &  St.  Louis  Road  is 
between  Raleigh  and  McLean  avenues ;  and  at  this  point 
the  Union  Railway  does  run  within  300  feet  of  the  Nash- 
ville, Chattanooga  &  St.  Louis  Road,  and  it  only  begins 
to  diverge  just  before  getting  to  Cooper  avenue;  the 
Nashville,  Chattanooga  &  St.  Louis  Road  running  in 
a  northeasterly  direction,  and  the  Union  Railway  con- 
tinuing in  a  general  easterly  direction,  as  the  charter 
provides,  until  the  locality  of  Buntin  avenue  is  reached. 
In  other  words,  the  deviation  is  mainly  beyond  the  city 
limits,  but  at  and  near  the  point  where  it  crosses 
the  lot  of  Collier  and  wife  it  approaches  and  crosses  the 
Nashville,  Chattanooga  &  St  Louis  Road. 

The  president  of  the  road  gives  a  reason  for  this  devia- 
tion, and  shows  that  there  were  topographical  reasons 
why  the  deviation  should  be  made,  among  which  was  to 
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prevent  the  destruction  of  the  Crescent  Oilmill,  and  to 
make  proper  grade  crossings  at  Cooper  avenue,  at  Cen- 
tral avenue,  at  Trezevant,  at  Royster  and  Avery  ave- 
nues ;  and  the  location  of  the  line  as  thus  made  would 
oflFer  the  least  possible  impediment  to  travel  on  the 
streets,  and  to  the  spread  of  the  city  in  that  direction. 
In  addition,  he  says  that  the  Nashville,  Chattanooga  & 
St.  Louis  Road  is  located  upon  practically  a  surface 
grade,  and  it  would  be  impossible  to  follow  that  and  con- 
struct a  first-class  road,  and  it  was  so  constructed  as  to 
be  both  to  the  interest  of  the  road,  as  well  as  for  the  ben- 
efit of  the  public. 

In  Tenn.  Cent.  R.  Go.  v.  Campbell,  109  Tenn.,  667,  73 
S.  W.,  12,  it  was  said :  "Under  the  law,  in  regard  to  the 
construction  of  railroads,  when  the  route  is  not  defi- 
nitely located  by  the  charter,  a  legislative  discretion  is 
allowed  in  making  such  location,  provided  there  is  not  a 
substantial  deviation  from  the  course  and  direction  in- 
dicated by  the  charter,"  citing  the  authorities.  In  this 
case  there  was  a  deviation  from  a  direct  route  of  several 
miles. 

These  deviations  are  allowed  according  to  the  necessi- 
ties of  the  road,  the  physical  surroundings,  and  other 
cicumstances  that  enter  into  the  consideration  of  rail- 
road building;  and  the  president  of  the  road  gives,  we 
think,  sound  reasons  of  railroad  construction  and  con- 
sidei^tions  of  public  convenience  and  public  safety  for 
the  deviation  as  made,  which,  so  far  as  we  can  see  from 
the  maps  furnished  us  in  the  case,  and  from  the  general 
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description  of  the  surroundings,  is  not  a  variation  which 
materially  affects  Collier  and  wife. 

It  is  further  claimed  that  the  Union  Railway  runs  lon- 
gitudinally on  Buntin  avenue,  and  that  this  is  done  with- 
out the  consent  of  either  the  abutting  owner  or  the  coun- 
ty court,  as  is  provided  under  the  statute  (Shannon's 
Code,  section  1879 ) . 

The  facts  in  regard  to  this  feature  do  not  appear  very 
definitely.  The  decree  and  order  of  condemnation  only 
condemns  the  Collier  property  up  to  the  west  line  of 
Buntin  avenue,  and  there  is  nothing  in  the  record  that 
shows  that  the  route  of  the  road  will  be  upon  Buntin 
avenue,  unless  it  may  be  inferred  from  the  map.  It  ap- 
pears  that,  if  the  road  touches  Buntin  avenue,  it  only 
reaches  it  a  short  distance  from  the  end  of  the  avenue, 
and  then  at  a  considerable  angle,  and  does  not  run  lon- 
gitudinally along  the  avenue. 

But  we  are  unable  to  see  how  this  is  a  matter  of  which 
Collier  and  wife  can  complain.  If  the  railroad  company 
is  occupying  the  public  highway  improperly,  it  may  be 
enjoined  in  a  proper  proceeding.  But  the  point  does  not 
appear  to  be  raised  in  the  proof  in  the  case,  and  is,  we 
think,  immaterial,  so  far  as  the  rights  of  Collier  and 
wife  are  concerned. 

It  is  next  said  that  the  order  confirming  the  report 
of  commissioners  divests  the  fee  out  of  Collier  and  wife, 
and  vests  the  fee  in  the  railroad,  instead  of  simply  vest- 
ing it  with  an  easement  of  right  of  way. 

It  appears,  however,  from  a  supplemental  transcript, 
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that  the  decree  complained  of  has  already  been  corrected 
so  as  to  give  only  an  easement  of  right  of  way  over  the 
land  in  controversy. 

It  is  said  in  the  next  place  that  the  court  erred  in  not 
leaving  to  the  jury  to  determine  the  amount  of  land  to 
be  taken. 

This  assignment  is  not  well  made.  The  order  appoint- 
ing the  jury  directs  that  in  estimating  and  assessing  the 
damages  the  jury  will  give  the  cash  value  of  the  ground, 
and  set  apart  by  metes  and  bounds  a  sufficient  quantity 
of  land  for  the  purposes  intended,  not  exceeding  the 
amount  prayed  for  in  the  petition,  and  assess  the  dam- 
ages occasioned  to  defendants  thereby. 

The  jury,  in  its  report,  set  aside  one  hundred  feet, 
which  was  the  amount  asked  for  in  the  petition. 

This  answers  the  assignment  made,  if,  indeed,  the 
court  might  not  itself  have  determined  the  amount  to 
be  taken,  and  merely  left  to  the  jury  the  assessment  of 
damages. 

'  It  is  said  in  the  next  place  that  the  writ  of  possession 
was  granted  at  a  term  subsequent  to  that  when  the  re- 
port of  the  jury  was  confirmed. 

It  appears  that  the  decree  which  was  entered  at  the 
May  term  failed  to  award  writs  of  possession,  and  it  is 
insisted  that  it  could  not  be  issued  at  a  subsequent  term. 

We  think  that  this  assignment  is  not  well  made,  and 
that,  so  long  as  the  court  retains  control  of  the  subject- 
matter  and  the  parties,  writs  of  possession  may  issue. 

We  do  no  think  that  the  power  and  jurisdiction  of 
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the  circuit  court  were  gone^  or  that  the  court  was  de- 
prived of  its  power  to  consummate  its  decree  until  it 
had  Qiade  all  orders  necessary  for  a  final  adjudication  of 
the  case;  and,  if  the  court  below  had  not  the  power  to 
issue  the  writs  of  possession,  then  this  court  would 
either  issue  such  writs,  or  remand  the  cause  to  the  court 
below  for  that  purpose,  if  we  should  be  of  opinion,  as 
we  are,  that  the  railroad  company  has  the  right  to  make 
such  condemnation. 

Quite  a  number  of  other  assignments  are  made,  but 
we  do  not  consider  them  material. 

In  connection  with  the  case  of  Collier  and  wife  v.  Un- 
ion Railway  Company^  we  have  heard  the  case  of  State, 
ex  rel.  Wellford,  v.  Union  Railway  Compa/ny,  which  is 
a  proceeding  to  vacate  and  set  aside  the  charter  of  the 
Union  Railway  Company,  for  various  reasons,  most  of 
which  have  already  been  considered  in  the  case  of  Col- 
Her  and  wife  v.  Tlie  Railway  Campany. 

The  only  additional  point  which  we  think  material  to 
mention  in  the  latter  case  is  the  fact  that  the  railway 
company  suspended  its  work  and  operations  for  a  num- 
ber of  years,  and  thereby  forfeited  its  charter  rights. 

We  think  this  is  not  well  made.  The  road  did  suspend 
for  a  number  of  years,  but  the  project  was  never  aban- 
doned, and,  so  soon  as  funds  were  procured,  the  contem- 
plated road  was  extended  and  built. 

A  railroad  is  not  built  in  a  day,  and  it  is  a  matter  of 
common  information  that,  after  being  projected  and 
partly  constructed,  they  suspend  operations  and  lie  dor- 
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mant  f wr  a  nnmber  of  years ;  but  they  do  not  lose  their 
charter  rights  ijiiIesB  the  lapse  is  so  long  as  to  amount  to 
an  abandonment. 

The  court  is  of  the  opinion  that  the  Union  Railway 
Company  has  the  right  to  condemn  the  property  of  Col- 
lier and  wife,  and  that  they  are  not  entitled  to  the  relief 
which  they  ask. 

It  is  therefore  ordered  that  the  petition  of  Collier  and 
wife  be  dismissed,  and  that  the  cause  be  remanded  to 
the  court  below  for  such  further  proceedings  as  may  be 
necessary,  and  the  judgment  of  the  court  below  is  af- 
firmed, with  costs. 

The  bill  in  the  case  of  State,  ex  rel.  Wellford  is  dis- 
missed at  the  cost  of  complainant,  and  the  decree  of  the 
court  below  is  affirmed,  with  costs. 

DISSENTING  OPINION. 

Mr-  Justice  Neil  delivered  the  following  dissenting 
opinion : 

I  dissent  from  the  opinion  of  the  majority  in  these 
cases,  on  the  following  grounds: 

L  I  do  not  think  chapter  142,  p.  232,  Acts  1875,  cov- 
ers  the  kind  of  railroad  which  the  Union  Railway  Com- 
pany proposes  to  construct  It  is  claiming  the  right,  un- 
der the  form  of  charter  for  a  railroad  company  provided 
by  that  act,  to  construct  a  railroad  lying  almost  wholly 
within  the  city  of  Memphis,  b^inning  at  a  point  in  the 
southwestern  part  of  the  city,  running  thence  eastward- 
ly,  thence  northwardly,  thence  westwardly,  and  thence 
southwestwardly  to  the  banning  or  stajrting  point 
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making  in  its  course  an  irregular  loop  around  the  city, 
and  throwing  out  here  and  there  laterals  or  branches, 
and  from  these  branches  other  branches,  so  as  to  push 
its  way  into  and  through  various  and  divergent  parts 
of  the  city. 

Acts  1875,  p.  238,  c.  142,  section  6,  provides  for  a  rail- 
road which  shall  run  from  one  point  at  its  beginning  to 
another  and  distinct  pointy  as  its  terminus — ^a  line  of 
railway,  not  a  loop  or  belt.  It  contemplates  a  line 
which,  if  it  begin  at  or  within  a  given  town  or  city,  shall 

run  to,  and  terminate  at,  some  other  town  or  city,  or 
som^  point  beyond  such  initial  town  or  city,  and  not  one 

.which  shall  be  confined  to  a  single  city.  It  looks  alone 
to  the  creation  of  a  line  of  railway  which  shall  connect 
separated  parts  of  the  country,  and  which,  for  the  pur- 
pose of  connecting  such  distinct  and  separated  portions 
of  the  State,  and  for  serving  the  needs  and  convenience 
of  intermediate  portions  of  the  country,  shall  have  fixed 
and  "regular  times  for  the  running  of  trains."  It  has 
in  view  a  railway  company  which  shall  transport  not  on- 
ly property,  but  passengers  also,  and  which  shall  pro- 
vide for  the  latter  not  only  safe,  but  comfortable  and 
convenient,  accommodations,  and  shall  receive  and  dis- 
charge them  at  fixed  points  along  the  line,  and  which  for 
this  purpose  shall  have  regular  stations,  and,  in  respect 
of  freight,  a  road  which  shall  receive  for  transportation 
not  only  the  property  of  individuals,  but  full-freighted 
cars  from  other  roads  and  transport  them,  without 
breaking  bulk,  to  the  place  of  destination,  and  return 
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the  cars  to  the  road  from  which  it  received  them ;  but  it 
is  provided  that  it  shall  not  be  compelled  to  perform  the 
latter  service  unless  the  point  of  destination  of  cars  is  at 
least  twenty  miles  distant  from  the  receiving  point, 
showing  that  the  legislature  had  in  view  a  line  of  rail- 
way at  least  twenty  miles  long. 

The  statute  provides  that  "the  line  or  track  of  the  road 
shall  be  so  constructed  as  not  to  interfere  with  the  con- 
venient travel  of  the  public  along  the  highways,  county 
roadS)  streets  and  alleys  of  cities,  towns,  and  villages, 
and  so  as  to  allow  carts  and  wagons,  carriages  and*other 
vehicles,  conveniently  and  safely  to  pass  over  or  under 
the  line  or  track,  and  so  as  not  to  interrupt  traveling 
on  foot  or  on  horseback,  or  in  vehicles  of  any  kind,  from 
the  necessary  and  proper  use  of  the  public  road,  street  or 
alley,  in  the  usual  and  proper  mode  for  their  conven- 
ience;" that  boards,  "well  supported  by  posts,  or  other- 
wise, shall  be  placed  and  constantly  kept  across  each 
public  road  when  the  same  is  crossed  on  the  same  level 
by  the  track  of  the  railway,  the  boards  to  be  elevated 
so  as  not  to  obstruct  travel  f  and  that  "on  each  side  of 
said  board  shall  be  printed  in  large  letters,  easily  to  be 
seen  by  the  traveler,  the  words,  'Railroad  Crossing,  look 
out  for  the  cars,' "  but  that  "said  boards  need  not  be 
put  up  at  the  crossing  of  streets  and  alleys  in  cities, 
towns,  and  villages,"  but  that  "such  railroad  company 
shall  be  subject  to  such  proper  regulations  made  by  mu- 
nicipal authorities  in  pursuance  of  general  municipal 
powers,  regulating  speed,  passage,  and  flagmen,  in  such 
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municipalities."  These  provisions  show  that  the  legisla- 
ture had  in  mind,  not  a  line  of  railway  which  should 
be  confined  to  a  single  city,  but  one  which  should  pass 
through  the  country,  and  connect  cities  and  towns  with 
each  other. 

The  railroad  before  us  in  the  present  case  fails  to 
come  within  the  foregoing  provisions  in  the  following 
particulars:    It  is  confined  to  a  single  city.    Its  initial 

point  and  its  terminal  point  are  the  same ;  that  is,  it  has 
not  an  initial  point  and  projection  from  that  point  to 

a  different  point,  as  its  ending  or  terminal.  From  its 
very  nature,  as  disclosed  by  its  ground  plan,  it  is  design- 
ed only  for  the  transportation  of  freight,  and  cannot  ac- 
commodate passenger  traffic.  It  has  not  the  minimum 
length  (twenty  miles)  which  the  statute  contemplates, 
but,  wiih  all  of  its  branches,  only  seventeen  miles,  and 
is  therefore  not  of  such  a  description  as  that  it  can  be 
compelled  to  perform  a  very  important  part  of  the  du- 
ties of  a  railway  company;  that  is,  the  reception  of 
loaded  freight  cars  from  other  roads,  their  transporta- 
tion and  return. 

As  to  the  first  point,  that  the  road  is  confined  to  a 
single  city,  I  do  not  understand  that  the  majority  opin- 
ion contains  any  reply,  unless  it  be  found  in  the  fact  that 
in  making  the  loop  the  line,  in  two  places,  runs  beyond 
the  city  limits,  then,  turning,  comes  back  into  the  city, 
but  this  is  manifestly  no  answer  to  the  point. 

As  to  the  second  point,  it  is  said  that  while  it  is  true 
that  the  line  has  not  a  ^^final''  terminal,  so  to  speak,  dif- 
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ferent  from  its  initial  point,  yet  there  are  intermediate 
termini;  that  is^  in  filling  in  the  charter  form,  the 
draftsman  indicated  the  turns  or  bends  of  the  loop  by 
specifying  certain  points  through  which  the  line  was  to- 
pass  in  its  progress  from  its  initial  point  back  to  its  in- 
itial point.  I  think  it  very  clear  that  such  intermediata 
points  can  in  no  sense  be  considered  as  termini.  On  the 
contrary,  they  are  but  points  in  the  location  of  the  line. 
The  charter  form  set  out  in  chapter  142,  p.  232,  Acts 
1875,  section  6,  does  not  provide  for  the  insertion  of  in- 
termediate i)oints^  but  only  of  the  initial  and  the  termi- 
nal point— the  beginning  and  the  end  of  the  line. 

As  to  the  third  point,  that  the  road  is  not  designed 
for  the  transportation  of  passengers,  it  is  replied,  in  sub- 
stance, that  when  it  shall  hereafter  fail  to  comply  with 
that  provision  of  the  charter,  if  it  shall  ever  so  fail,  then 
such  dereliction  can  be  looked  after,  but  that  we  should 
not  now  anticipate  such  breach  of  duty.  I  deem  this  sn 
insufficient  reply.  It  seems  to  me  that  any  one  can  de- 
termine from  merely  looking  at  the  ground  plan  of  the 
road,  spread  out  as  it  is  over  the  city,  and  running  across 
lots  to  reach  factories  and  other  heavy  shippers  of 
freight,  that  it  was  designed  alone  for  freight  service; 
that  the  thought  of  having  stations  for  the  reception  and 
discharge  of  passengers,  and  fixed  schedules  for  the  run- 
ning of  trains,  is  wholly  foreign  to  its  purpose ;  that  the 
accommodation  of  passengers,  instead  of  being  a  use  in 
harmony  with  the  ends  for  which  the  road  is  to  be  con- 
structed, would  be  a  hindrance  and  obstacle  in  the  way 
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of  carrying  out  such  purposes,  and  would  be  an  assump- 
tion by  it  of  duties  performed  far  better  by  street  car 
companies;  that  practically  no  passengers  would  ever 
wish  to  ride  on  such  a  road ;  and  finally  that  the  sugges- 
tion which  the  road  now  makes,  that  it  expects  to  accom- 
modate passenger  traffic,  is  merely  colorable. 

As  to  the  fourth  point,  that  the   road,    not   having 
twenty  miles  of  length,  will  not  be  compelled  to  receive 

loaded  freight  cars  from  other  roads,  this  seems  to  have 
received  no  consideration  in  the  majority  opinion,  yet  it 
seems  to  me  a  very  important  point.  It  is  alleged  in  these 
causes,  and  seems  to  be  fully  proven,  that  the  .Union 
Railway  Company  is  owned  by  the  same  people  who  own 
the  Missouri  Pacific  Railroad.  It  will  therefore  be  man- 
aged, naturally,  as  far  as  practicable,  for  the  benefit  of 
that  corporation.  The  result  will  be  that,  whenever  the 
interest  of  the  Missouri  Pacific  Railroad  Company  re- 
quires that  the  interests  of  the  other  railway  companies 
in  the  city  shall  be  depressed,  these  interests  will  be  de- 
pressed in  so  far  as  they  can  be,  and  the  Union  Railway 
Company  will  be  used  as  an  instrument  to  that  end.  By 
the  use  of  the  power  of  amendment  which  the  majority 
opinion  concedes  to  the  Union  Railway  Company,  that 
company  will  gradually  push  its  laterals,  and  laterals 
from  laterals,  into  all  quarters  of  the  city  where  any 
valuable  freight  is  to  be  obtained,  and,  refusing  to  han- 
dle loaded  cars  for  other  roads  at  all,  or  only  upon  pay- 
ment of  an  oppressive  differential,  will  finally  shut  them 
out  of  the  most  of  the  important  freight  business  of  the 
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city.  The  only  alternative  left  to  the  other  roads  will  be 
the  building  of  similar  lines,  and  when  these  are  pro- 
posed the  city  will  be  confronted  with  the  alternative  of 
suffering  the  Missouri  Pacific  to  absorb  substantially  all 
of  the  traffic,  and  shut  out  all  of  the  other  roads,  or  of 
having  its  territory  cut  up  in  a  similar  manner  by  other 
roads,  to  the  practical  destruction  of  the  city  as  a  place 
to  live  in.  Can  it  be  doubted  that  the  Union  Railway 
Company  will  have  the  power  to  refuse  loaded  cars  from 
other  roads?  It  covers  only  seventeen  miles,  including 
all  of  its  branches,  and  the  charter  says  it  shall  not  be 
compelled  to  receive  loaded  cars  from  other  roads  unless 
the  point  of  destination  is  at  least  twenty  miles  from 
the  receiving  point.  If  offered  such  cars,  and  it  refuse 
to  receive  them,  and  proceedings  be  brought  to  compel 
the  performance  of  such  service,  it  can  stand  upon  its 
charter  rights,  and  there  will  be  then  no  power  in  the 
courts  to  compel.  Thus  the  power  to  monopolize  the 
character  of  traffic  referred  to  is  given,  can  there  be  any 
doubt  that  it  will  be  used? 

This  result  must  follow  unless  the  court  shall  hereaf- 
ter hold  that  the  charter  does  not  mean  what  it  says. 
The  language  of  the  charter  upon  this  point  is:  "This 
corporation  shall  receive  on  their  road  full-freighted 
cars  from  other  roads,  and  transport  them,  without 
breaMng  bulk,  to  the  place  of  destination  charging  for 
the  goods,  wares,  and  merchandise  therein,  no  greater 
rate  of  freight  than,  is  charged  for  similar  goods,  wares, 
and  merchandise  in  their  own  cars,  and  return  said  cars 
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free  of  charge,  provided  the  cars  thus  to  be  received  are 
good  and  substantial,  and  also  provided  the  distance 
said  wares  and  merchandise  are  to  be  transported  is  not 
less  than  twenty  miles.'' 

The  above-mentioned  objectionable  features,  peculiar 
to  the  Union  Railway  Company's  road,  seem  to  me  to  in- 
dicate that  it  is  a  kind  and  description  of  railroad  that 
was  not  intended  to  be  authorized  by  the  act  of  the  1^- 
islature  above  referred  to.  Certainly  no  othw  road  ever 
before  chartered  under  that  act  is  anywise  comparable 
to  it  for  peculiarity  of  plan  and  purpose,  or  possessed 
of  such  vast  possibilities  of  power  over  the  territory 
which  it  covers. 

The  majority  opinion  refers  to  a  Kansas  decision  in 
support  of  its  first  position.  I  think  that  the  decision  re- 
ferred to,  based  upon  a  statute  very  dijfferent  from  ours, 
can  have  little  bearing,  even  as  persuasive  authority,  in 
the  construction  of  our  own  statuta  Certain  it  is,  it  has 
no  binding  force. 

2.  I  do  not  think  there  was  any  legislative  authority 
for  making  the  so-called  amendments.  By  virtue  of  these 
amendments,  sundry  extensions,  additions,  branches, 
and  branches  of  branches — seven  in  all — ^have  been 
ingrafted  on  the  original  road,  so  that  it  is  now  more 
than  twice  as  large  as  it  was  when  its  charter  was  ob- 
tained, in  1886.  These  extensions  and  branches  thread 
the  city,  north,  south,  east,  and  west,  and  one  branch 
penetrates  its  center. 

The  authority  which  the  majority  rely  upon  m  justify- 
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ing  these  amendments  is  chapter  116,  p.  271,  Acts  1897. 

That  statute^  so  far  as  it  bears  upon  the  present  in- 
quiry, reads  as  follows: 

"The  stockholders  of  any  corporation,  organized  un- 
der a  charter  obtained  under  the  provisions  of  the  act 
entitled,  *An  act  to  provide  for  the  organization  of  cor- 
porations,' passed  March  19,  1875,  approved  March  28, 
1875,  and  being  chapter  142,  of  the  Acts  of  1875,  or  or- 
ganized under  a  charter  obtained  under  an  act  amenda- 
tory to  said  act,  or  subsequent  thereto,  who  may  desire 
to  change  the  name  of  such  corporation,  increase  its  cap- 
ital stock,  or  obtain  any  power  granted  either  by.  chap- 
ter 142  of  the  Acts  of  1875,  or  by  any  act  amendatory 
or  subsequent  thereto,  shall  have  the  right  to  do  so 
under  and  in  the  manner  provided  by  section  19  of  said 
chapter  142,  of  the  Acts  of  1875,  which  provides  for  the 
amendment  of  charters  granted  by  the  legislature,  and 
with  the  like  effect  as  therein  provided." 

Section  19,  page  257,  of  chapter  142,  Acts  of  1875,  pro- 
vides: 

"That  any  corporation  heretofore  chartered  by  an  act 
of  the  general  assembly,  which  may  desire  to  change  its 
name,  increase  its  capital  stock,  or  obtain  any  powers 
granted  by  this  act,  shall  have  the  right  to  do  so,  by  the 
board  of  directors  of  said  corporation  copying  said 
amendment,  and  making  an  application  in  these  words : 
'We  the  undersigned,  composing  the  board  of  directors 
of  (here  insert  the  name  of  the  corporation)  apply  to 
the  State  of  Tennessee,  by  virtue  of  the  general  laws  of 
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the  land,  for  an  amendment  to  said  charter  of  incorpo- 
ration, for  the  purpose  of  investing  said  corporation 
witli  the  power  (here  state  the  clause  in  the  general  law, 
aforesaid,  which  is  desired  as  an  amendment,  or  if  it  be 
simply  to  change  the  name,  so  state  the  fact).     Witness 

our  hands,  the day  of .'     ( To  be  signed  by 

the  directors. )  The  same  to  be  probated  or  acknowl- 
edged as  provided  by  section  15,  of  this  act,  and  the  cer- 
tificate of  registration  given  by  the  secretary  of  state, 
under  the  great  seal  of  the  State,  shall  complete  the 
amendment  to  said  act  of  incorporation,  and  the  valid- 
ity thereof  shall  not,  in  any  legal  proceeding,  be  collat- 
erally questioned,  as  in  cases  of  application  for  original 
charter."^ 

Upon  reading  the  act  of  1897,  reproduced  above,  it  ia 
difficult  to  preceive  wherein  it  provides  for  the  making 
of  extensions,  or  the  construction  of  laterals  or 
branches. 

It  is  certain  that  no  reference  is  made  to  these  mat- 
ters in  the  text  of  the  act     It  is  undeniable,  therefore, 


*Note  by  Mr.  Justice  Neil: 

The  foregoing  ic^  an  exact  copy  of  section  19  of  chap- 
ter 142,  Acts  1876.  In  the  majority  opinion  there  is  inserted  in  the 
second  bracket,  in  place  of  what  appears  in  the  original,  the  fol- 
lowing language,  viz.:  ("of  constructing,  maintaining  and  operating 
a  railroad  along  and  over  the  following  routes,  which  are  in  addi- 
tion to  the  route  already  granted  to  it,  by  its  charter").  These 
words  do  not  appear  in  the  original,  but  were  substituted  in  the  ma- 
jority opinion  in  place  of  the  words  appearing  in  the  original,  as, 
&o  doubt,  a  construction  of  these  words  as  applying  to  the  kind  of 
case  we  have  before  us.  But  with  all  due  respect  to  my  learned 
brothers.  I  am  constrained  to  say  that,  in  my  judgment,  there  is  no 
"clause  in  the  general  law"  on  which  that  substitution  can  rest, 
and  the  majority  opinion  does  not  undertake  to  point  out  such 
clause. 
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that  the  power  to  make  such  "amendment"  cannot  be 
directly  deduced  from  the  act  itself. 

As  I  understand  the  position  of  the  majority,  it  in 
that  the  power  is  to  be  found  in  chapter  142,  page  232, 
Acts  1875,  referred  to  in  the  act  of  1897.  As  shown  by 
section  19  of  the  act  of  1875,  above  copied,  that  act  does 
provide  for  the  making  of  amendments  by  corporations 
chartered  by  special  acts  of  the  legislature,  and  the  act 
of  1897  extends  the  same  power  to  corporations  char- 
tered under  the  act  of  1875,  page  232,  chapter  142,  and 
under  acts  subsequent  thereto.  The  power  of  amend- 
ment given  in  the  act  of  1897  is  "to  change  the  name  of 
such  corporation,  increase  its  capital  stock,  or  obtain 
any  power  granted  either  by  chapter  142  of  the  Acts  of 
1875,  or  by  any  act  amendatory  or  subsequent  thereto." 
A  perusal  of  chapter  142,  page  232,  Acts  1875,  for  the 
purpose  of  discovering  therein  a  power  to  make  such 
"amendments"  as  extending  the  line  of  a  railway  be- 
yond the  terminus  originally  fixed  in  its  charter,  or  the 
building  of  laterals,  or  laterals  branching  out  from 
laterals,  will  be  in  vain.  No  such  power  can  be  found 
there.  The  subject  is  not  mentioned  in  that  act.  It  is 
conceded  by  the  majority  that  there  is  no  subsequent 
valid  act  that  would  justify  such  amendments  as  those 
above  referred  to,  and  I  need  not  go  into  that  matter. 
The  necessary  conclusion  from  what  has  been  stated  is 
that  the  amendments  were  made  without  authority  of 
law. 

3.     The  conclusion  of  the  majority  of  the  court  has 
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been  reached  by  a  most  latitudinarian  and  expansive 
construction  of  chapter  116,  page  271,  Acts  1897,  and 
chapter  142,  page  232,  Acts  1875 — bo  much  so  that  I 
may  well  apply  to  the  process  a  reference  which  Lord 
M'acaulay  makes  in  one  of  his  essays  to  the  tent  which 
the  fairy  Paribauou  gave  to  Prince  Ahmed:  "Fold  it, 
and  it  seems  a  toy  for  the  hand  of  a  lady,  spread  it,  and 
the  armies  of  powerful  sultans  might  repose  beneath  its 
shade." 

The  rule  often  heretofore  announced  in  this  State  is 
that  charters,  grants  of  power  by  the  State  to  corpora- 
tions, must  be  strictly  construed.  The  rule  on  this 
subject  is  that  nothing  should  be  taken  or  conceded,  as 
against  the  State  or  public,  in  favor  of  the  corporation, 
that  is  not  given  in  unmistakable  terms,  or  by  an  impli- 
cation as  clear.  Turnpike  Co.  v.  Davidson  County,  106 
Tenn.,  258,  61  S.  W.,  68 ;  Gas  Co.  v.  Williamson,  9 
Heisk.,  326;  State  v.  Turnpike  Co.,  2  Sneed,  89.  Nu- 
merous other  cases  might  be  cited  from  our  reports  to 
the  same  purport.  It  is  true  that  several  of  the  points 
stated  in  this  opinion  are  technical  in  their  nature,  and 
are  based  upon  a  very  strict  construction  of  the  acts  re- 
ferred to;  but  it  is  just  this  character  of  construction 
that  all  our  prior  cases  and  the  law  and  sound  public 
policy  require,  when  the  court  is  called  upon  to  construe 
legislative  grants  that  in  their  nature  purport  to  con^vey 
privileges  and  powers  that  carry  somewhat  of  the  sov- 
ereign authority  of  the  State  itself.   This  fundamental 
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rule  haSy  as  I  conceiye,  been  wholly  disregarded  in  the 
present  case.  • 

In  conclusion,  I  may  add  that  I  am  not  disposed  to 
controvert  the  proposition  that  roads  of  the  character 
of  the  Union  Railway,  when  properly  restricted,  may  be 
very  useful,  and,  in  a  sense,  necessary  to  the  full  devel- 
opment of  the  cities  of  the  State;  but  they  should  ob- 
tain their  charters  under  clear,  unambiguous,  and  un- 
mistakable legislative  acts,  not  from  the  courts  by 
dubious  and  uncertain  construction  of  existing  laws 
that  on  their  face  seem  designed  for  other  purposes. 
Such  a  course  of  construction  may  be  productive  of  a 
present  good  to  one  or  more  communities  of  the  State, 
but,  if  persisted  in,  cannot  fail  to  be  hurtful  to  the 
whole  State.  It  is  safest  and  best  to  stand  by  the  old 
landmarks  of  the  law,  and  especially  that  one  which 
requires  that  grants  of  charter  powers  shall  be  strictly 
construed* 


142  TENNESSEE  EEPORTS.  [Vol.  113 

Memphis  v.  Hastings. 

City  of  Memphis  et  aX.  v.  Margaret  Hastings. 
(Jackson.    April  Term,  1904.) 

1.  EMINBNTBOMAIN.  May  be  exercised  by  city  for  parks,  park 
purposes,  and  parkways  beyond  its  limits  under  statute  so  pro- 
viding; case  in  judgment. 

Under  the  statute  (Acts  1879,  ch.  11)  incorporating  the  city  of 
Memphis  as  a  taxing  district,  and  providing  (in  sec.  20)  that 
private  property  within  the  limits  thereof  may  be  taken  for 
public  use,  and  under  an  amendatory  statute  (Acts  1899,  ch.  142, 
sees.  2  and  5)  empowering  such  city  to  purchase  or  acquire  by 
condemnation  land  for  parks,  park  purposes,  and  parkways 
connecting  said  city  and  parks,  or  connecting  parks  with  each 
other,  either  within  or  without  the  limits  of  such  city,  but  not 
more  than  ten  miles  beyond  such  limits,  the  city  of  Memphis  is 
authorized  and  empowered  to  condemn,  in  accordance  with  the 
law,  private  property  without  and  beyond  its  limits  and  within 
ten  miles  thereof,  for  a  way  or  boulevard  running  between  and 
connecting  its  parks  situate  beyond  its  limits.  {Post,  pp,  145- 
154.) 

Acts  cited  and  construed:  1879,  ch.  11,  sec.  20;  1899,  ch.  142, 
sees.  2  and  5. 

Gases  cited  and  approved:  Newman  v.  Ashe,  9  Bax.,  380;  Thomp- 
son V.  Moran,  44  Mich.,  605;  Warner  v.  Gunnison,  31  Pac,  238; 
Houghton  V.  Copper  Co.,  57  Mich.,  547;  Lester  v.  Jackson,  69 
Miss.,  887;  Chambers  v.  St.  Louis,  29  Mo.,  543;  Hagood  v.  Hut- 
ton,  33  Mo.,  244. 

2.  SAME.  Parks,  park  purposes,  and  parkways  beyond  a  city's 
limits  are  for  a  public  use,  and  not  merely  for  public  con- 
venience. 

The  condemnation  of  private  property  or  land  under  eminent  do- 
main laws  for  parks,  park  purposes,  or  parkways  by  a  city  with- 
out and  beyond  its  limits  is  for  a  public  use,  within  the  sense 
of  the  constitution,  and  not  merely  a  public  convenience.  (Poet, 
pp.  154-157.) 
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Cases  cited  and  approved:  Park  Commissioners  y.  Telegraph  Co., 
103  m.,  33;  United  States  y.  Cooper,  20  D.V.,  104;  Shoemaker 
y.  United  States,  147  U.  S.,  282;  United  Stotes  y.  Railroad,  160 
U.  S.,  668;   Rowan  y.  Portland,  47  Ky.   (8  B.  Mon.),  232;   St 

Lonis  Co.  v.  Griswold,  58  Mo.,  175;  In  re  Mayor,  99  N.  T.,*569; 
In  re  Central  Park  Com.,  63  Barb.,  282;  People  y.  Solamon,  51 
111.,  37;  Foster  y.  Commissioners,  133  Mass.,  821;  Commission- 
ers y.  Henry,  38  Minn.,  266;  Commissioners  y.  Armstrong,  45 
N.  T.,  234;  In  re  Commissioners,  52  N.  T.,  137;  In  re  Commis- 
sioners, 50  N  T.,  493;  In  re  Commissioners,  69  Barb.,  282; 
Root's  Case,  77  Pa.  St.,  276. 

8.  SAKE.  Statute  must  provide' comi>en8ation,  and  the  manner 
of  enforcing  same. 
Legislation  conferring  the  right  of  eminent  domain  to  take  pri- 
yate  property  for  public  use  is  not  valid  and  constitutional,  un- 
less just  compensation  is  provided  for,  and  the  mode  and  manneir 
of  ascertaining  and  enforcing  the  same  is  fixed  and  established. 
(Post,  p.  157.) 

Constitution  cited  and  construed:     Art.  1,  sec.  21. 

Case  cited  and  approved:     Water  Co.  y.  Scott,  3  Cates,  321. 

4.  BAKE.  Same.  Statute  providing  for  condemnation  in  accord- 
ance with  existing  laws  is  valid,  when;  case  in  Judgment. 
A  statute  (Acts  1879,  ch.  11,  sec.  20)  providing  that  "private  prop- 
erty .  •  .  may  be  taken  for  public  use  in  the  manner  now 
provided  by  law  for  the  application  of  private  property  to  public 
use,"  amended  by  a  statute  (Acts  1899,  ch.  142,  sec.  2)  conferr- 
ing "the  power  of  eminent  domain"  and  providing  that  "the  pro- 
ceedings for  the  exercise  of  this  power  of  condemnation  shall  be 
the  same  as  that  now  provided  by  law  for  the  taking  of  private 
property  for  public  use,"  incorporates  into  itself  the  general 
statutes  of  the  State  providing  for  the  condemnation  of  private 
property  for  public  uses  as  fully  as  though  they  had  been  spe- 
dfically  designated  by  proper  reference,  and  is  valid  in  mak- 
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ing  provision  for  Just  compensation,  where  the  existing  statutes 
for  the  condemnation  of  private  property  for  public  use  afford 
the  landowner  an  ample  remedy  to  receive  Just  compensation 
for  the  land  taken.    (Post,  pp.  151,  157-162.) 

Code  cited  and  construed:     Sees.  1844,  1846,  1846,    1849,  1856, 

1857,  1869,  1865,  1866   (S.);   sees.  1649,  1550,  1651,  1664,  1561, 

1662,  1664,  1570,  1571  (M.  ft  V.);  sees.  1325,  1326,  1327,  1330, 
1337,  1338,  1340,  1346,  1347  (T.  ft  S.  and  1858). 

Acts  cited  and  construed:  1879,  ch.  11,  sec  20;  1899,  ch.  142, 
sec  z. 

6.  STATUTES.  ITitle  authorisingr  parks  coyers  body  of  act  au- 
thorizing  parks  and  parkways  or  boulevards  connecting  parks. 
A  statute  whose  title  authorizes  and  empowers  cities  to  acquire, 
improve,  and  maintain  parks,  may  in  its  body,  authorize  the 
acquisition  or  condemnation  of  land  for  parkways  or  boule- 
vards extending  through  the  country  and  connecting  parks  with 
each  other,  for  such  provision  is  germane  to  the  title,  and  within 
the  general  purview  thereof.  Moreover,  such  parkways  and 
boulevards  connecting  parks  with  each  other  constitute  and  be- 
come parts  of  the  parks  themselves.    {Post,  pp.  162-166.) 

Acts  cited  and  construed:     1879,  ch.  11;  1899,  ch.  142. 

Constitution  construed,  but  not  cited:     Art.  2,  sec  17. 

Cases  cited  and  approved:  In  re  Mayor,  84  Hun,  444;  People,  ex 
rel.,  V.  Seaver  &  Green»  62  How.,  440;  In  re  Mayor,  99  N.  T., 
676. 

6.  SAME.  Title  authorizing  public  parks  covers  body  of  act  au- 
thorizing a  park  commission,  and  election  of  park  oommi»- 
sioners. 
A  statute  whose  title  authorizes  the  acquisition,  improvement,  and 
maintenance  of  public  parks,  may  in  its  body,  authorize  the 
creation  of  a  park  commission  and  the  election  of  park  com- 
missioners; for  such  provision  19  clearly  within  the  purview 
of  such  title,  as  a  park  commission  is  a  useful  and  almost  in- 
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dispensable  instrumentality  for  the  maintenance  and  supervl- 
sion  of  a  system  of  public  parks.    {J^o%t,  pp.  165-166.) 

Acts  cited  and  construed:     1879,  ch.  11;  1899,  ch.  142. 
Ck>nstitution  construed,  but  not  cited:    Art.  2,  sec.  17. 

7.  8 Am.  Title  of  amendatory  act  reciting  title  of  act  to  be 
ameiided  need  not  enlarge  its  scope,  when. 
An  amendatory  act,  whose  caption  merely  recites  the  title  of  the 
original  act,  without  enlarging  its  scope,  is  constitutional  and 
valid,  provided  its  purview  is  germane  to  the  title  of  the  origi- 
nal act    (Post,  p.  166.) 

CJonstitution  construed,  but  not  cited:     Art.  2,  sec.  17. 

Case  cited  and  approved:    Hyman  v.  State,  87  Tenn.,  109. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
P.  Young,  Judge. 

MgFabland  &  Canada,  for  Memphis. 

Randolph  &  Randolph,  for  Hastings. 


.    Me.  Justice  McAlistbb  delivered  the  opinion  of  the 
Court. 

This  record  presents  a  petition  exhibited  in  the  cir- 
cuit court  of  Shelby  county,  asking  the  condemnation  of 
a  certain  strip  of  land,  nine  hundred  feet  long  and  fifty 
feet  wide,  belonging  to  the  defendant,  for  the  purpose  of 
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extending  a  booleyard  along  the  west  aide  of  Tresevant 
avenoa 

It  is  alleged  th^^in  that  under  and  by  yirtne  of  chap- 
ter 142,  p.  250,  of  the  Act»  of  1899,  the  city  of  Memphis 
is  empowered  to  purchase  by  private  negotiation  or  ac- 
quire by  condemnation  a  parkway  for  the  purpose  of 
connecting  the  city  with  any  parks  that  might  be  estab- 
lished, or  for  the  purpose  of  connecting  the  parks  with 
each  other. 

It  is  further  alleged  that,  for  the  purpose  of  carrying 
out  the  powers  conferred  by  said  act,  the  city  was  autho- 
rized to  establish  by  ordinance  a  park  commission,  com- 
posed of  three  members^  and  that  Robert  Galloway,  L. 
B.  McFarland,  and  J.  B.  Godwin  had  been  legally 
elected  aud  now  constitute  said  park  commission.  It  is 
further  alleged  that  on  the  5th  of  November,  1903,  an 
ordinance  was  passed  authorizing  and  directing  the  park 
commissioners  to  obtain,  establish,  and  construct  a  sys- 
tem of  {Parkways  in  and  around  the  city  of  Memphis ; 
that  under  and  by  virtue  of  this  ordinance  the  park  com- 
mission did  on  the  9th  day  of  January,  1904,  establish 
said  parkway  so  as  to  begin  at  Overton  Park,  and  rjin 
thence  south  along  and  with  Trezevant  avenue  to  a  point 
700  feet  south  of  the  right  of  way  of  the  Southern  Rail- 
way Company,  thence  west  to  Cooper  avenue,  thence 
south  along  Cooper  avenue  to  Lamar  boulevard,  and 
thence  in  a  westerly  and  southwesterly  direction  to 
Kerr  avenue,  and  along  and  with  Kerr  avenue  to  Biver- 
Bide  Park  and  the  Mississippi  river ;  said  parkway  to  be 
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200  feet  in  width  as  far  south  as  Union,  avenue,  and  for 
the  balance  of  the  distance  to  ayerage  150  feet  in  width. 

It  is  then  alleged  that,  in  order  to  construct  this  park- 
way OP  boulevard,  a  certain  portion  of  the  property  of 
defendant  is  required,  and  that  the  object  of  this  petition 
is  to  acquire  the  same  by  condemnation  proceedinga 

The  prayer  of  the  petition  is  that  the  city  of  Memphis 
be  decreed  an  easement  or  right  of  way  to  the  strip  of 
land  described,  and  that  the  court  issue  its  writ  of  in- 
quiry of  damages  to  the  sheriff,  commanding  him  to 
summon  a  jury,  to  be  named  by  the  court,  to  inquire  into 
and  assess  the  damages  of  the  defendant  by  reason  of  the 
taking  of  the  strip  of  land  described. 

The  defendant  resisted  the  condemnation  of  said  land, 
and  in  her  answer  relied  upon  the  following  grounds, 
viz.: 

( 1 )  Because  the  city  of  Memphis  is  attempting  to 
condemn  property  for  public  uses  situated  outside  of  its 
corporate  limits,  and  that  any  act  authorizing  the  exer- 
cise of  the  power  to  condemn  land  lying  wholly  without 
its  corporate  limits  is  unconstitutional  and  void. 

(2)  That  the  said  chapter  142,  p.  250,  of  the  Acts  of 
1899,  is  in  violation  of  article  1,  section  21,  of  the  consti- 
tution of  Tennessee,  and  is  also  in  violation  of  the  four- 
teenth amendment  of  the  constitution  of  the  United 
States,  because  it  does  not  provide  for  just  compensation 
to  be  paid  to  the  owner  of  the  property  sought  to  be  con- 
demned, and  that  the  mode  and  manner  of  ascertaining 
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such  compensation^  and  enforcing  the  same,  is  not  fixed 
and  established  in  said  act. 

(3)  That  it  violates  article  2,  section  17,  of  the  con- 
stitution of  Tennessee,  because  the  body  of  the  act  pro- 
vides for  subject-matters  outside  of  the  title,  and  not  in 
any  sense  germane  to  the  subject  suggested  by  it. 

The  cause  was  heard  at  the  March  term,  1904,  by  the 
Honorable  J.  P.  Young,  who  was  of  opinion  that  the  act 
of  1899  was  unconstitutional,  because  the  subjects  of  the 
act  are  not  embraced  in  the  title^  and  further  that  said 
act  makes  no  provision  for  compensating  the  owners  of 
property  so  condemned  for  a  park  boulevard,  and  fur- 
ther that  such  a  boulevard  connecting  the  parks  is  a 
public  convenience,  and  not  a  public  necessity. 

The  court  thereupon  dismissed  the  petition.  The  city 
,   appealed,  and  has  assigned  errors. 

Chapter  142,  pp.  250-252,  Acts  1899,  section  1,  pro- 
vides as  follows:    .    .    . 

"The  parks  or  lands  to  be  used  for  park  purposes  may 

be  purchased  either  by  private  negotiation  or  by  condem- 
nation, as.  hereinbefore  provided,  as  may  be  determined 

by  the  legislative  council.  If  the  parks  or  land  for  park 
purposes  be  purchased  by  private  negotiation,  the  nego- 
tiation shall  be  conducted  by  such  member  or  members 
of  the  legislative  council  as  shall  be  designated  by  said 
council,  but  no  purchase  shall  be  efiEected  until  the  same 
has  the  approval  of  the  majority  of  the  legislative  coun- 
cil. And  said  parks  "or  land  for  park  purposes  may  be 
purchased  either  within  or  without  the  limits  of  such 
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taxing  districts  or  cities,  but  not  more  than  ten  miles 
from  the  nearest  point  on  the  limits  of  such  taxing  dis- 
tricts  or  cities,  as  such  limits  may  be  at  the  time  of  such 
purchase." 

Section  2 :        • 

"Any  such  taxing  district  or  city  may  condemn  parks 
or  land  for  park  purposes  under  the  power  of  eminent 
domain  and  such  taxing  districts  and  cities  are  hereby 
exjjressly  given  the  power  to  condemn  for  park  purposes, 
the  yards,  switches,  tracks,  the  depot  and  property  of 
any  character,  of  any  railroad  company  and  also  the 
property  of  any  manufacturing  establishment  and  also 
the  property  of  any  other  person  or  corporation  either 
within  or  without  the  limits  of  said  taxing  district  or 
city,  but  not  over  ten  miles  beyond  the  nearest  point  in 
said  limits  as  such  limits  may  be  at  the  time  of  such  con- 
demnation, and  the  proceedings  for  the  exercise  of  this 
power  of  condemnation  shall  be  the  same  as  that  now^' 
provided  by  law  for  the  taking  of  private  property  for 
public  uses." 

Section  3 : 

"That  in  order  to  raise  the  means  necessary  to  pur- 
chase or  condemn  parks  or  land  for  park  purposes,  such 
taxing  districts  or  cities  are  hereby  authorized  and  em- 
powered to  issue  their  coupon  bonds  to  any  amount  not 
exceeding  two  hundred  and  fifty  thousand  dollars,  bear- 
ing  a  rate  of  interest  not  exceeding  five  per  cent  matur- 
ing at  such  time,  callable  in  such  manner  as  the  legisla- 
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tive  council  may  determine  and  payable  in  lawful  money 
of  the  United  States  of  America,"  etc. 

Section  4: 

"That  such  taxing  district  or  city  is  authorized  and 
empowered  to  levy  a  special  park  tax  ORly  so  long  as  said 
bonds  shall. remain  outstanding/'  etc. 

Section  5 : 

"That  such  taxing  district  or  city  shall  have  the  power 
to  purchase  by  private  n^otiation  or  acquire  by  con- 
demnation a  park  or  parkways  either  running  from  said 
taxing  district  or  city  to  any  such  park,  or  running  be- 
tween and  connecting  such  parks;  and  such  taxing  disr 
trict  or  city  may  purchase  or  condemn  such  parkways 
either  within  or 'without  the  limits  of  such  taxing  dis- 
trict or  city,  but  in  no  case  more  than  ten  miles  beyond 
the  nearest  point  of  the  limits  of  such  taxing  district  or 
city  as  the  same  may  be  at  the  date  of  such  purchase  or 
'  condemnation;  and  the  proceeds  of  the  bonds  aforesaid 
may  be  used  for  improving  or  maintaining  such  park- 
ways." 

Section  6  provides  for  the  creation  of  a  park  commis- 
sion by  the  l^islative  council  of  such  taxing  district,  to 
be  composed  of  three  members,  who  shall  be  elected  by 
said  legislative  council. 

Section  7  provides  that  the  legislative  council  of  such 
taxing  district  or  city  shall  have  full  and  ample  power 
to  establish,  by  ordinance,  rules  and  regulations  to  gov- 
ern said  paj±  commission,  and  to  govern  the  employ- 
ment and  discharge  of  such  employees,  and  to  fix  the  of- 
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flcial  bonds  and  the  compensation  of  such  park  commisr 
sioners  and  employees. 

The  first  objection  to  this  act  is  that  it  undertakes  to 
permit  the  municipal  authorities  to  condemn  land  for 
parks  and  for  the  building  of  parkways  situated  beyond 
the  municipal  limits  and  it  is  insisted  that  the  legisla- 
ture has  no  power  to  delegate  such  authority. 

An  examination  of  the  act  of  1899  will  show  that  it  is 
an  amendment  to  chapter  11,  p.  15,  of  the  Acts  of  1879, 
constituting  the  city  of  Memphis  a  taxing  district,  and 
providing  a  local  government  for  the  same. 

Section  20  of  chapter  11,  p.  28,  of  the  Acts  of  1879, 
provides : 

"That  the  private  property  within  the  taxing  districts 
may  be  taken  for  public  use  in  the  manner  now  provided 
by  law  for  the  application  of  private  property  to  public 
use." 

It  is  insisted  that  under  the  original  charter  just  re- 
cited, conferring  upon  the  city  of  Memphis  the  right  of 
eminent  domain,  the  exercise  of  that  power  was  ex- 
pressly limited  to  property  lying  within  the  corporate 
limits.  But  it  is  manifest  that  the  act  of  1899  has  en- 
larged the  exercise  of  the  right  of  eminent  domain  by  the 
corporate  authorities  of  the  city  of  Memphis  so  as  to 
permit  property  situated  beyond  the  corporate  limits  to 
be  appropriated  and  condemned  for  the  purpose  of  es- 
tablishing parks,  and  connecting  them  by  boulevards 
with  the  city  and  with  each  other. 
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It  is  insisted,  moreover,  on  behalf  of  appellants,  that 
there  is  a  distinction  between  a  grant  of  authority  from 
the  legislature  to  a  municipal  corporation  to  exercise 
the  right  of  eminent  domain  in  the  condemnation  of 
property  situated  beyond  the  corporate  limits  for  the  es- 
tablishment of  a  park,  and  the  grant  of  such  authority 
for  the  building  of  a  boulevard  connecting  such  parks. 
The  position  is  that  while  a  park  may  be  a  matter  of 
public  necessity  to  the  inhabitants  of  a  crowded  city,  as 
a  means  of  furnishing  them  healthful  recreation,  yet  no 
such  necessity  exists  for  the  condemnation  of  land  for 
the  building  of  a  boulevard  merely  to  connect  such 
parks. 

The  record  discloses  that  the  boulevard  in  question  is 
to  be  about  three  miles  long,  entirely  wuthout  the  city 
limits,  and  at  its  narrowest  point  150  feet  wide,  and  at 
its  greatest  200  feet.  It  is  shown  that  the  route  to  be  fol- 
lowed by  the  parkway  is  over  county  roads  that  are  now 
in  existence,  and  the  land  of  defendant  is  sought  for  the 
purpose  of  widening  the  roads  as  they  now  exist.  It  is 
said  the  entire  length  of  the  proposed  parkway  now 
forms  one  continuous  public  road  extending  between  the 
two  parks,  and,  while  it  is  admitted  that  a  wide  road 
connecting  them  is  a  matter  of  great  public  convenience, 
it  is  not  a  matter  of  public  necessity,  and  hence  is  not 
subject  to  be  taken  in  the  exercise  of  the  city's  right  of 
eminent  domain. 

In  Netmnan  v.  Ashe,  9  Baxt,  380,  it  was  held  that, 
while  the  charter  of  the  city  of  Knoxville  did  not  in  ex- 
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press  terms  confer  the  power  to  purchase  and  hold  real 
estate  outside  of  the  corporate  limits  for  the  purpose  of 

constructing  waterworks,  it  did  so  by  necessary  implica- 
tion. The  power  to  construct  waterworks — ^a  legitimate 
corporate  purpose— is  expressly  giten,  and  the  author- 
ity is  given  to  the  mayor  and  aldermen  to  protect  from 
injury,  by  adequate  penalties,  the  pipes,  hydrants,  or  fix- 
tures, buildings  or  improvements,  belonging  to  or  in  any 
way  pertaining  to  said  waterworks,  whether  within  or 
without  the  limits  of  said  corporation. 

In  Thompson  v.  Morm,  44  Mich.,  605,  7  N.  W.,  180,  an 
act  of  the  legislature  giving  the  city  the  right  to  pur- 
chase, improve,  and  control  Belle  Isle  Park  was  sus- 
tained, notwithstanding  the  ^act  that  it  was  situated  be- 
yond the  corporate  limits  of  Detroit  Warner  v.  Town 
of  Gunnison  ( Colo.  App. ) ,  31  Pac.,  238 ;  Dillon  on  Mu- 
nicipal Corporations  (3  Ed.),  sections  146,  597,  et  acq.; 
Houghton  v.  Huron  Copper  Min.  Co.,  57  Mich.,  547,  24 
N.  W.,  820 ;  Lester  v.  City  of  Jackson,  69  Miss.,  887,  11 
South.,  114 ;  Chambers  v.  City  of  St.  Louis,  29  Mo.,  543 ; 
Hagood  v.  Hutton,  33  Mo.,  244. 

It  will  be  observed  that  under  the  act  of  1899  the  city 
is  authorized  to  exercise  the  right  of  eminent  domain  in 
condemnation  of  property  either  for  parks  or  park  pur- 
poses or  parkways  within  a  limit  of  ten  miles  from  the 
nearest  point  of  said  taxing  district  or  city.  It  was  ar- 
gued at  the  bar  that  it  would  be  a  great  stretch  of  power 
on  the  part  of  the  legislature  to  permit  the  municipal 
corporation  to  acquire  land  for  public  purposes  in  re- 
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mote  portions  of  the  State,  but,  as  already  seen,  the 
power  conferred  by  the  act  of  1899  upon  the  municipal- 
ity of  Memphis  must  be  exercised  on  land  situated  ad- 
jacent or  contiguous  to  the  corporate  limits,  and  within 
a  distance  of  10  miles  from  its  nearest  point 

Moreover,  it  appears  from  the  record  that  the  boule- 
vard sought  to  be  condemned  is  at  all  points  within  a 
mile  of  the  corporate  limits  of  the  city  of  Memphis. 

The  next  objection  is  that  the  condemnation  of  the 
land  of  the  defendant  is  not  a  public  necessity,  but 
merely  a  public  convenience,  and  for  that  reason  the  act 
of  the  legislature,  so  far  as  it  attempts  to  authorize  such 
appropriation,  is  unconstitutional  and  void.  Mr.  Lewis, 
in  his  work  on  Eminent  Domain  (vol.  1,  section  175), 
says: 

"Pleasure  and  recreation  are  not  only  essential  to 
health,  but  tend  to  the  improvement  of  character.  No 
better  instance  of  a  public  use  can  be  given  than  that  of 
a  public  square  or  park  in  the  midst  of,  or  convenient 
to,  a  dense  population.  Private  property  may  be  taken 
for  the  purpose  of  securing  such  means  of  recreation 
and  health.  A  park  is  a  public  use,  though  not  located 
in  a  city  or  town,  but  only  in  the  vicinity  of  it  Land 
may  be  taken  on  each  side  of  highways  to  be  kept  open 
for  courtyards  and  ornament.  Highways  may  be  laid 
out  for  the  purpose  of  affording  access  to  a  position 
which  commands  a  fine  view  or  for  accommodating 
pleasure  driving.  The  taking  of  a  large  tract  in  the 
Adirondacks  for  a  State  park  was  held  to  be  for  a  pub- 
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lie  use.    So,  limiting  the  height  of  buildings  around  a 
public  park  or  square." 

It  will  be  observed  the  author  states  that  a  park  is  a 
public  use,  though  not  located  in  a  city  or  town,  but 
only  in  the  vicinity  of  it,  and,  further,  that  land  may  be 
taken  for  driveways  or  for  accommodating  pleasuredriv- 
ing.  In  the  case  of  West  Chicago  Park  Commissioners 
V.  The  Western  Union  Tel  Co.,  103  111.,  33,  it  was  held 
that  land  might  be  condemned  for  building  a  boulevard 
running  from  the  south  end  of  Douglas  Park  to  the  Illi- 
nois &  Michigan  canal. 

"A  public  park  is  a  public  use."  United  States  v. 
Cooper,  20  D.  C,  104. ' 

"Land  taken  in  a  city  for  public  parks  and  squares  ad- 
vantageous to  the  public  for  recreation,  health,  or  busi- 
ness is  taken  for  a  public  use,  and  the  power  of  eminent 
domain  extends  thereto."  Shoemaker  v.  United  States, 
147  U.  S.,  282,.  13  Sup.  Ct,  361,  37  L.  Ed.,  170. 
•  "The  purpose  of  preserving  and  marking  on  the  site  of 
the  battle  of  Gettysburg  the  positions  occupied  by  the 
different  military  organizations  at  that  battle  is  a  public 
use  or  purpose  for  which  congress  may  authorize  the 
condemnation  of  the  necessary  land."  United  States  v. 
Gettysburg  Electric  R.  Co.,  160  U.  S.,  668,  16  Sup.  Ct, 
427,  40  L.  Ed.,  576. 

"The  right  of  the  public  at  large  to  acquire  easements 
over  the  lands  of  individuals  is  not  confined  to  public 
highways,  but  extends  to  many  other  easements  and 
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uses,  such  as  public  parks  and  grounds."  Rowan^s 
Ex'rs  V.  T(mn  of  Portland,  47  Ky.  (8  B.  Mo^i.),  232. 

"The  legislature  in  1874  authorized  the  appropriation 
of  land  for  a  pjiblic  park  for  the  benefit  of  the  inhabi- 
tants of  St.  Louis  county  located  outside  the  city.  Held 
to  be  a  public  use,  although  chiefly  beneficial  to  the  citi- 
zens."   St.  Louis  County  Court  v.  Qriswold,  58  Mo.,  175. 

"Land  taken  in  a  city  for  public  parks  and  squares  by 
authority  of  law,  whether  advantageous  to  the  public  for 
recreation,  health,  or  business,  is  taken  for  a  public  use; 
and  it  is  no  valid  ground  of  objection  to  the  confirmation 
of  a  report  of  commissioners  for  opening  a  new  park 
that  the  lands  embraced  in  such  park  are  not  all  contig- 
uous, and  that  there  are  intervening  blocks  and  spaces 
not  taken,  where  such  intervening  spaces  are  not  so  large 
as  to  interfere  with  the  integrity  or  continuity  of  the 
plan,  or  the  equalizing  of  the  assessments. 

"They  contribute  to  the  health  and  enjoyment  of  the 
people  and  are  laid  out  with  drives  and  ways  for  public 
use.  The  proceedings  in  the  case  of  the  Nahant  Road,  11 
Allen,  530,  and  the  Mt.  Washington  Road,  35  N.  Y.,  134, 
were  justified  on  the  ground  that  they  were  public  high- 
ways in  the  ordinary  sense,  although  primarily  intended 
as  pleasure  drives."  In  re  Mayor,  etc.,  99  N.  Y.,  569,  2 
N.  E.,  642. 

"Land  taken  into  a  city  for  a  public  park,  whether  ad- 
vantageous to  the  public  for  recreation,  health,  or  busi- 
ness, is  taken  for  a  public  use.  And  land  may  be  con- 
demned under  the  power  of  eminent  domain  not  only  for 
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public  parks  in  cities,  but  may  be  condemned  in  a  county 
for  the  inhabitants  of  the  county."  10  Am.  &  Eng.  Enc. 
(2  Ed.),  1084,  1085;  Matter  of  Central  Park  Com'rs,  63 
Barb.  (N.  Y.),  282;  People  v.  Salomon,  51  III.,  37;  Fos- 
ter V.  Park  Com'rs,  133  Mass.,  321 ;  State  Park  Com'rs  v. 
Venry,  38  Minn.,  266,  36  N.  W.,  874;  Brooklyn  Park 
Comers  V.  Armstrong ,  45  N.  Y.,  234 ;  Matter  Central 
Park  Com'rs,  50  N.  Y.,  493 ;  Matter  Washington  Park 
Com'rs,  52  N.  Y.,  137;  Roofs  Case,  77  Pa.,  276;  County 
Ct  V.  Griswold,  58  Mo.,  175. 

It  is  next  objected  that  the  act  of  1899  makes  no  pro- 
vision  for  compensation  to  the  owner  of  land  condemned 
for  parks  or  park  purposes.  In  Watauga  Water  Co.  v. 
Scott,  3  Gates,  321,  76  S.  W.,  889,  it  was  said  by  this 
court,  viz. : 

"It  is  a  fundamental  principle  of  the  law  of  eminent 
domain  and  the  taking  of  property  for  public  use  that 
it  can  only  be  done  by  making  just  compensation  to  the 
person  whose  property  is  taken  for  its  reasonable  value, 
and  any  legislation  which  confers  the  right  of  eminent 
domain  can  only  be  valid  upon  condition  that  such  com- 
pensation is  provided  for,  and  the  mode  and  manner  of 
ascertaining  and  enforcing  the  same  is  fixed  and  estab- 
lished.? 

Article  1,  section  21,  of  the  constitution,  provides, 
viz.: 

"Private  property  shall  not  be  taken  or  applied  to 
public  use  without  just  compensation  being  made  there- 
for." 
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It  is  insisted  that  this  indispensable  requirement  to 
the  exercise  of  eminent  domain  for  any  purpose  has  not 
been  observed  by  this  act  It  is  said,  however,  that  the 
act  of  1899  is  only  an  amendment  to  chapter  11,  p.  28, 
Acts  1879,  the  original  charter  of  Memphis,  which  does 
provide,  viz. : 

"That  the  private  property  within  the  taxing  districts 
may  be  taken  for  public  use  in  the  manner  now  provided 
by  law  for  the  application  of  private  property  to  public 
use." 

It  will  be  remarked  that,  while  the  right  to  take  prop- 
erty  for  public  use  under  the  act  of  1879  is  confined  to 
property  situated  within  the  taxing  district,  the  amend- 
atory act  of  1899  extends  the  right  to  be  exercised  over 
property  located  beyond  the  limits  of  the  taxing  district, 
and  within  ten  miles  of  its  nearest  point  It  is  in  this 
respect  only  that  the  original  act  is  amended.  It  will  be 
noticed  that  the  original  act  of  1879  does  not  in  terms 
provide  for  compensation  to  the  landowner,  yet  it  says 
it  may  be  taken  for  public  use  in  the  manner  now  pro- 
vided by  law,  etc. 

Now  it  is  insisted  that  section  20,  c.  11,  p.  28,  of  the 

Acts  of  1879,  just  quoted,  incorporates  into  the  taxing 
district  charter  the  general  law  upon  the  subject  of  emi- 
nent domain,  and,  among  other  provisions,  the  obliga- 
tion of  just  compensation  to  the  owner. 

Again  it  is  provided  by  section  2  of  chapter  142,  p. 
250,  Acts  1899,  viz. : 

"Sec.  2.     Be  it  further  enacted.  That  any  such  taxing 
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district  or  city  may  condemn  parks,  or  land  for  park 
purposes  under  the  power  of  eminent  domain,  and  such 
taxing  districts  or  cities  are  hereby  expressly  given  the 
power  to  condemn  for  park  purposes,  the  yards,  switches, 
tracks,  the  depot  and  property  of  every  character  of  any 
railroad  company,  and  also  the  property  of  any  manu- 
facturing establishment,  and  also  the  property  of  any 
other  person  or  corporation,  either  within  or  without  the 
limits  of  said  taxing  district  or  city,  but  not  over  ten 
miles  beyond  the  nearest  point  in  said  limits,  as  such 
limits  may  be  at  the  time  of  said  condemnation,  and  the 
proceedings  for  the  exercise  of  this  power  of  condemna- 
tion shall  be  the  same  as  that  now  provided  by  law  for 
the  taking  of  private  property  for  public  uses." 

It  will  be  observed  that,  by  virtue  of  this  amendment, 
land  for  parks  or  park  purposes,  outside  of  the  city  lim- 
its, may  be  condemned,  "under  the  power  of  eminent  do- 
main," and  "the  proceedings  for  the  exercise  of  this 
power  of  condemnation  shall  be  the  same  as  that  now 
provided  by  law  for  the  taking  of  private  property  for 
public  use." 

We  are  clearly  of  opinion  that  the  amendatory  act  of . 
1899  became  incorporated  with  the  act  of  1879  charter- 
ing the  city  of  Memphis,  and  that  the  general  statutes  of  ■ 
the  State  providing  for  the  condemnation  of  private 
property  for  public  uses  were  thereby  imported  into  the 
original  charter  as  fully  as  though  they  had  been  specifi- 
cally designated  by  chapter  and  section  of  the  Code. 
The  general  law  providing  for  the  taking  of  private 
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property  for  internal  improvements  is  set  out  in  sections 
1844  et  seq.,  Shannon's  Code.  These  sections  provide  aB 
follows : 

"Sec.  1844.  Any  person  or  corporation  authorized  by 
law  to  construct  any  railroad,  turnpike,  canal,  toll 
bridge,  road  or  causeway,  or  other  work  of  internal  im- 
provement, to  which  the  like  privilege  is  conceded,  may 
take  the  real  estate  of  individuals,  not  exceeding  the 
amount  prescribed  by  law  or  by  the  charter  under  which 
the  person  or  corporation  acts  in  the  manner  and  upon 
the  terms  herein  provided. 

"Sec.  1845.  The  party  seeking  to  appropriate  such 
land  shall  file  a  petition  with  the  circuit  court  of  the 
county  in  which  the  land  lies,  setting  forth  in  substance, 
( 1 )  the  parcel  of  land  a  portion  of  which  is  wanted  and 
the  extent  wanted;  (2)  the  name  of  the  owner  of  such 
land,  or  if  unknown,  stating  the  fact;  (3)  the  object  for 
which  the  land  is  wanted;  (4)  a  prayer  that  a  suitable 
portion  of  the  land  may  be  decreed  to  the  petitioner  and 
set  apart  by  metes  and  bounds, 

"Sec.  1846.  Notice  of  this  petition  shall  be  given  to 
ihe  owner  of  the  land,  or,  if  a  nonresident  of  the  county, 
to  his  agent,  at  least  five  days  before  its  presentation." 

"Sec.  1849.  After  the  requisite  notice  has  been  given, 
if  no  sufficient  cause  to  the  contrary  is  shown,  the  court 

shall  issue  a  writ  of  damages  to  the  sherifl?  commanding 
him  to  summon  a  jury  to  inquire  and  assess  the  dam- 
ages." 

^  Sec.  1856.    The  jury  will  then  proceed  to  examine 
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the  ground  and  may  hear  testimony,  bnt  no  argument  of 
counsel,  and  set  apart  by  metes  and  bounds  a  sufficient 
quantity  of  land  for  the  purposes  intended  and  assess 
the  damages  occasioned  to  the  owner  thereby. 

'^Sec.  1857.  In  estimating  the  damages  the  jury  shall 
give  the  value  of  the  land  without  deduction,  but  inciden- 
tal benefits  which  may  result  to  the  owner  by  reason  of 
the  proposed  improvements  may  be  taken  into  considera- 
tion in  estimating  the  incidental  damages.'' 

"Sec,  1859.  If  no  objection  is  made  to  the  report,  it 
is  confirmed  by  the  court  and  the  land  decreed  to  the  pe- 
titioner upon  payment  to  the  defendants,  or  to  the  clerk 
for  their  use,  of  the  damages,  assessed,  with  costa" 

"Sec.  1865.  No  person  or  company,  however,  shall  en- 
ter upon  such  land  for  the  purpose  of  actually  occupy- 
ing the  right  of  way  until  the  damages  assessed  by  the 
jury  of  inquest  and  the  costs  have  been  actually  paid ; 
or,  if  an  appeal  has  been  taken,  until  bond  has  been  given 
to  abide  by  the  final  judgment,  as  before  provided. 

"Sec.  1866.    If,  however,  such  person  or  company  has 

actually  taken  possession  of  such  land,  occupying  it  for 
the  purposes  of  internal  improvement,  the  owner  of  such 

land  may  petition  for  a  jury  of  inquest,  in  which  case 

the  same  proceedings  may  be  had,  as  near  as  may  be,  as 

hereinbefore  provided,  or  he  may  sue  for  damages,  in  the 

ordinary  way,  in  which  case  the  jury  shall  lay  oflf  the 

land  by  metes  and  bounds  and  assess  the  damages  as 

ui>on  the  trial  of  an  appeal  from  the  return  of  a  jury  of 

inquest." 

113  Tenn— 11 
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These  sections  of  Shannon's  Code  substantially  em- 
brace the  proceedings  that  are  required  to  be  taken  for 
the  condemnation  of  private  property  for  any  public  use, 
which  provisions,  it  will  be  observed,  afford  the  land- 
owner an  ample  remedy  to  receive  just  compensation  for 
the  land  taken. 

As  already  stated,  in  the  opinion  of  the  court,  these 
sections  of  the  Code,  by  the  references  to  them  found  in 
the  original  charter  of  1879,  as  well  as  in  the  amenda- 
tory act  of  1899,  have  become  an  int^ral  part?  of  the 
charter  of  the  city  of  Memphis 

It  is  next  insisted  that  the  body  of  the  act  of  1899  con- 
tains subjects  which  are  not  embraced  in  or  germane  to 
its  title.    The  caption  of  the  act  is : 

"An»  act  to  amend  an  act  entitled  *An  act  to  establish 
taxing  districts  in  this  State  and  to  provide  a  means  of 
local  government  for  the  same,'  being  chapter  2  of  the 
Acts  of  1879  and  the  acts  amendatory  thereof,  so  as  to 
authorize  and  empower  the  taxing  districts  and  cities  or- 
ganized under  said  act  to  acquire,  improve  and  maintain 
parks  for  the  benefit  of  the  public."  Acts  1899,  p.  250,  c. 
142. 

It  is  said,  in  the  first  place,  that  nothing  is  stated  in 
the  title  in  respect  to  acquiring,  improving,  and  main- 
taining roadways  or  boulevards,  but  the  title  limits  the 
right  to  acquiring,  improving,  and  maintaining  parks 
for  the  benefit  of  the  public. 

It  is  insisted  that  the  body  of  the  act,  authorizing  the 
acquisition  or  condemnation  of  land  for  parkways  or 
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bouleyards  extending  through  the  country  merely  for 
the  purpose  of  connecting  two  parks  with  each  other  is 
not  germane  to  the  title. 

This  criticism  upon  the  act  cannot  be  maintained.  It 
would  be  too  narrow  a  construction  of  the  act  to  exclude 
from  its  8coi)e  the  building  of  boulevards  or  driveways 
necessary  to  connect  two  parks  situated  in  remote  parts 
of  the  city.  Moreover,  the  legislature  has  not  defined  the 
shai>e  of  extent  of  the  parks  to  be  laid  out  under  the 
provisions  of  this  act,  but  has  left  that  matter  exclus- 
ively to  the  taste  and  discretion  of  the  park  commission- 
ers and  the  l^islative  council.  These  authorities,  in  the 
exercise  of  their  judgment,  instead  of  laying  out  one 
park  within  the  corporate  limits  of  the  city,  have  pro- 
vided for  the  opening  of  two  parks— one  situated  north- 
east of  the  city,  and  known  as  "Overton  Park,''  and  the 
other  located  southwest  of  the  city,  and  designated  as 
"Riverside  Park.''  For  the  convenience  of  the  public,  it 
was  necessary  that  these  two  parks  should  be  connected 
by  a  driveway,  which,  as  now  designed  by  the  park  com- 
missioners, has  become  a  part  of  the  parks  themselves. 
It  is  wholly  immaterial  how  irregular  and  eccentric  the 
shape  of  the  parks  thus  constructed  may  appear,  since 
that  matter  is  confided  exclusively  to  the  judgment  of 
the  park  commissioners.     Everything  that  pertains  to 

the  building,  extending,  or  connecting  the  parks  author- 
ized to  be  built  under  the  provisions  of  the  amendatory 

act  of  1899  is  necessary,  and  by  implication  within  the 

.  general  purview  of  the  act 
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In  Mayor  of  New  l?ork,  34  Hun,  444,  the  court  said : 

"The  parkways  designated  and  described  in  the  act 
are  designed  for  avenues  uniting  four  of  the  parks.  As 
they  have  been  described,  they  are  peculiarly  appropriate 
for  the  purpose,  and  may  well  be  r^arded  as  incidents 
to  or  extensions  of  the  area  of  the  parks  themselves.  One 
uniting  what  have  been  designated  as  Van  Cortlandt 
and  Bronx  Parks,  is  intended  to  consist  of  about  88 
acres  of  land  devoted  to  a  parkway  six  hundred  feet  in 
width  and  nearly  a  mile  in  length.  Another,  similarly 
to  unite  Bronx  and  Pelham  Parks,  includes  an  appro- 
priation of  about  91  acres  of  land,  exclusive  of  an  exist- 
ing boulevard.  The  width  of  this  driveway  will  be  400 
feet,  and  its  length  two  and  one  half  miles.  The  third 
is  of  minor  importance^  and  is  designed  to  seire  as  a 
similar  avenue  between  what  is  called  Cretonia  and 
Bronx  Parks."  People,  ex  reL,  leaver,  v.  Green,  52 
How.  Prac,  440. 

The  court  of  appeals  of  New  York,  in  Re  Mayor  of 
New  York,  99  N.  Y.,  576,  2  N.  E.,  642,  in  dealing  with  a 
similar  subject,  said  as  follows : 

"The  title  is,  'An  act  laying  out  public  places  and 
parks  and  parkways  in  the  twenty-third  and  twenty- 
fourth  wards  of  the  city  of  New  York  and  in  the  adja- 
cent district  of  Westchester  county  and  authorizing  the 
taking  of  land  for  the  same'  (Laws  1884,  p.  625,  c.  522), 
and  is  claimed  to  violate  section  16,  art.  3,  of  the  consti- 
tution, requiring  that  a  private  or  local  title  shall  em- 
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brace  but  one  subject,  which  shall  be  embraced  in  the 
title. 

^'Section  6  of  the  park  act  authorizes  the  use  of  a  por- 
tion of  Van  Cortlandt  Park  for  the  purpose  of  a  rifle 
range  and  military  parade  ground,  and  section  12  ex- 
tends over  the  whole  of  the  newly  acquired  territory  the 
jurisdiction  of  the  department  of  public  parks,  which  by 
the  city  charter  of  1873  was  made  the  dominant  author- 
ity for  their  maintenance  and  protection. 

^^It  is  insisted  that  two  new  and  separate  subjects  are 
thus  injected  into  the  body  of  the  act,  without  hint  or 
reference  in  the  title. 

"The  criticism  is  quite  too  rigid  and  narrow.  It 
would  lead  to  a  condemnation  which  few  titles  would  es- 
cape, until  they  became  cumbersome  and  awkward  di- 
gests of  the  details  of  their  enactments.  What  are  here 
designated  new  subjects  are  fairly  and  reasonably  ele- 
ments and  details  of  the  laying  out  of  new  parks  and  the 
acquisition  of  lands  therefor,  and  so  embraced  in  the  one 
general  subject  of  the  bill." 

It  is  also  objected  that  the  body  of  the  act  authorizing 
the  creation  of  a  park  commission  and  the  election  of 
commissioners  presents  another  subject  that  is  not  em- 
braced within  the  title  of  chapter  142,  p.  250,  Acts  1899. 

This  objection  is  also  untenable,  since  the  creation  of 
a  park  commission  and  a  board  of  park  commissioners 
is  clearly  within  the  purview  of  an  act  which  authorizes 
the  city  of  Memphis  to  acquire,  improve,  and  maintain 
parks  for  the  benefit  of  the  public.    A  park  commission 
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is  a  useful  and  almost  indispensable  instrumentality  for 
the  maintenance  and  supervision  of  a  system  of  public 
parks.  Other  criticisms  of  a  similar  nature  are  made  on 
this  act,  but  none  are  well  taken,  since,  in  our  opinion, 
they  are  all  settled  by  the  rule  laid  down  in  Hymo/n  v. 
State,  87  Tenn,,  109,  9  S.  W.,  372, 1  L.  R.  A.,  497.  The 
rule  therein  announced  is  that  an  amendatory  act  whose 
caption  merely  recites  the  title  of  the  original  act,  with- 
out enlarging  its  scope,  is  constitutional  and  valid,  pro- 
vided its  purview  is  germane  to  the  title  of  the  original 
act. 

All  of  the  subjects  which  are  claimed  by  counsel  for 
defendant  in  error  to  be  outside  of  the  title  of  the  amen- 
datory act  are  clearly  within  its  purview,  since  they  all 
relate  to  the  one  subject-matter  embraced  in  the  title, 
viz.,  the  acquisition,  improvement,  and  maintenance  of 
parks  for  the  benefit  of  the  public.  It  results  that  the 
judgment  below  was  erroneous,  and  is  reversed,  the  de- 
murrer overruled;  and  the  cause  remanded. 
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James  Foppiano  v.  R.  A.  Speed,  Clerk. 
{Jackson.    April  Term,  1904.) 

1.  PBIVIIiBGB  TAXBS.  Backed  assessed  or  reassessed  by  clerk 
of  the  county  court;  term  '^assess"  and  the  manner  oi  assess- 
insT  defined. 

The  word  "assess,"  as  used  in  statutes  in  connection  with  priy- 
ilege  taxes,  means  simply  the  listing  of  the  names  of  the  per- 
sons exercising  privileges  taxed,  with  the  designation  of  the 
privilege  exercised,  with  or  without  an  extension  of  the  amount 
fixed* by  statute  for  the  exercise  of  such  particular  privilege; 
and  in  this  sense,  the  clerk  of  the  county  court  may  "back 
assess  or  reassess"  privilege  taxes  that  have  escaped  listing 
and  collection.    (Post,  pp.  170-172.) 

Acts  cited  and  construed:  1903,  ch.  258,  sees.  30,  31,  and  46; 
1901,  ch.  174,  sec.  31;  1899,  ch.  435,  sec.  32. 

2.  SAMB.  Same.  But  back  assessment  or  reassessment  is  not 
prerequisite  to  collection  by  distress  warrant  or  otherwise. 

But  such  back  assessment  or  reassessment  of  privilege  taxes  is 
not  prerequisite  to  the  collection  thereof  or  the  issuance  of  a 
distress  warrant  therefor,  since  the  statute  fixes  the  amount, 
and  makes  it  the  duty  of  all  persons  exercising  privileges  to 
come  forward  and  obtain  a  license  from  the  clerk  of  the  county 
court,  and  pay  therefor  the  amount  fixed  by  law.    (Post,  p.  172.) 

Acts  cited  and  construed:  1903,  ch.  258,  sec.  28;  1903,  ch.  257i 
sec.  14;  1901,  ch.  128,  sec.  18;  1901,  ch.  174,  sees.  28  and  48; 
1899,  ch.  436«  sees.  29  and  31;  1899,  ch.  432,  sec.  16. 
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8.  SAME.  Tox  three  yean  back  may  be  collected  by  dietrees 'war- 
rant  or  otherwise  by  clerk  of  the  county  court. 
It  Is  the  duty"  of  the  clerk  of  the  county  court  to  enforce  col- 
« lection  of  privilege  taxes  by  distress  warrant  or  otherwise 
against  persons  exercising  taxed  privileges  without  paying  the 
amount  as  fixed  and  required  by  statute;  but  not  for  more  than 
three  years  back.    (Post,'  pp,  172,  173.) 

Acta  cited  and  construed:  1903,  ch.  258,  sec.  28;  1903,  ch.  257, 
sec.  14;  1901,  ch.  128.  sec.  18;  1901,  ch.  174,  sees.  28  and  48; 
1899,  ch.  435,  sees.  29  and  81;  1899,  ch.  432,  sec.  16. 

4.  SAME.  Sale  of  intoxicating  liquors  on  a  steamboat  east  of  the 
center  of  the  Mississippi  river  within  the  jurisdictional  limits 
of  Tennessee  subjects  seller  to  privilegre  tax. 
The  center  of  the  Mississippi  river  is  the  line  between  the  States 
of  Tennessee  and  Arkansas,  and  for  exercising  the  privilege 
of  selling  intoxicating  liquors  on  a  steamboat,  while  within 
the  jurisdictional  limits  of  Tennessee  as  thus  defined,  a  lia- 
bility is  incurred  for  the  privilege  tax  fixed  by  statute.  {Post, 
p.  173.) 

Acts  cited  and  construed:  1903,  ch.  257,  p.  615;  1901,  ch.  128, 
p.  214;  1899,  ch.  432,  p.  1032. 

Cases  cited  and  approved:  Moss  v.  Gibbs,  10  Hels.,  283;  Stock- 
ley  V.  Cissna,  119  Fed.,  821,  56  G.  G.  A.,  824;  Missouri  v.  Ken- 
tucky, 11  Wall.,  395. 

6.  SAME.  Same.  Hetail  of  intoxicating  liquors  on  a  steamboat 
engaged  in  interstate  commerce  is  not  itself  interstate  com- 
merce, and  subjects  seller  to  privilege  tax. 

The  retail  of  intoxicating  liquors  on  a  steamboat  engaged  in  in- 
terstate commerce,  while  within  the  jurisdictional  limits  of 
Tennessee,  Is  not  itself  interstate  commerce,  and  subjects  the 
seller  to  the  privilege  tax  fixed  by  statute  for  such  sales.  {Post, 
p.  173.) 

Acts  cited  and  construed:  1903,  ch.  257,  p.  615;  1901,  ch.  128, 
p.  214;  1899,  ch.  432.  p.  1032. 

Case  cited  and  approved:  Harrell  v.  Speed,  6  Gates,  224. 
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FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
P.  YouNG^  Judge. 

* 

Randolph  &  Randolph^  for  plaintiff. 

Attobney-Oenbbal  Cates  and  C.  D.  M.  Gbeeb^  for  de- 
fendant 


Mb.  JusncB  NeHj  delivered  the  opinion  of  the  Court. 

The  facts  upon  which  the  questions  to  be  determined 
in  this  case  rest  fully  appear  in  the  agreed  statement  ap- 
pearing in  the  record,  and  need  not  be  more  particularly 
referred  to  than  as  stated  below. 

For  the  purpose  of  deciding  the  question  involved,  it 
need  only  be  stated  that  the  steamer  C.  H.  Organ  is 
owned  by  the  West  Memphis  Packet  Company,  a  cor- 
poration chartered  under  the  laws  of  the  State  of  Ar- 
kansas, and  engaged  in  plying  between  two  or  more 
points  in  that  State  and  the  city  of  Memphis,  Tennessee ; 
that  Foppiano  is  the  lessee  of  the  bar  privileges,  and  as 
such  lessee  retailed  liquors  and  beer  thereon  during  the 
years  1901,  1902,  and  1903,  and  is  still  so  engaged. 
Liquors  are  sold  from  the  bar  at  all  times  when  cus- 
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tomers  desire  to  be  served,  including  such  times  as  the 
boat  may  be  at  its  landing  in  Memphis,  Tennessee.  The 
boat  referred  to  makes  regular  landings  at  its  wharf  in 
the  city  of  Memphis,  there  receiving  and  discharging 
freight  and  passengers.  At  such  times  Poppiano,  dur- 
ing the  years  aforesaid,  has  been  accustomed  to  make 
sales  of  liquors  and  beer  to  such  persons  as  desired  to 
make  purchases  thereof. 

The  county  court  clerk  of  Shelby  county,  deeming 
Foppiano  liable  for  the  taxes  imposed  by  the  State  of 
Tennessee  upon  persons  selling  beer  and  liquors  upon 
steamboats,  notified  him  through  the  revenue  agent  of 
the  State.  After  a  hearing  the  clerk  held  that  Foppiano 
was  liable  for  the  tax,  and  from  this  holding 
an  appeal  was  taken  to  the  State  board  of  equalization, 
which  board  affirmed  the  holding  of  the  county  court 
clerk.  Thereupon  plaintiff  in  error  paid,  under  pro- 
test, the  amount  of  the  tax,  with  penalties  and  costs, 
and  instituted  this  suit  to  recover  therefor. 

The  statutes,  under  which  the  tax  was  imposed,  con- 
tain the  following  provisions : 

"Liquor  Dealers.  .  .  .  Persons  selling  beer,  or 
any  quantities  of  liquor  on  steamboats,  or  any  other 
vessel,  or  watercraft,  or  from  railroad  cars,  shall  pay  a 
tax,  each,  in  lieu  of  all  other  taxes,  to  be  paid  in  any 
county  they  may  elect,  per  annum,  two  hundlred  dol- 
laps.''  Acts  1903,  p.  615,  c.  257 ;  Acts  1901,  p.  214,  c. 
128;  Acts  1899,  p.  1032,  c.  432. 

1.     It  is  insisted  that  the  county  court  clerk  had  no 
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authority  to  back  assess  the  taxes  for  the  years  1901^ 
1902,  1903,  upon  plaintiff  in  error,  Foppiano. 

Section  30,  chapter  258,  page  660,  Acts  1903,  provides 
that  the  clerk  of  the  county  court  shall  collect  all  priv- 
ilege taxe&  Section  31  provides :  "That  any  property 
or  properties  included  in  this  act  shall  be  back,  or  reas- 
sessed for  the  period*  now  provided  by  law,  viz. :  ( 1 ) 
When  the  same  have  been  omitted  from  or  escaped  taxa- 
tion. .  ,  .  (5)  When  the  owner,  or  his  agent, 
fails,  refuses,  or  neglects  to  list  the  property  to  the  as- 
sessor, as  required  by  law." 

Section  46  provides:  "That  it  shall  be  the  duty  of 
the  assessor  to  make  a  return  to  the  county  court  clerk 
of  the  name  of  each  person,  company,  firm,  or  corpora- 
tion, engaged  in  any  business  liable  in  any  way  to  pay 
a  privilege  tax  in  each  district  or  ward  under  the  pro- 
visions of  the  law.  It  shall  be  the  duty  of  the  judge  or 
chairman  of  the  county  court,  and  of  the  county  court 
clerk  to  examine  the  lists  so  returned,  and  compare  the 
same  with  the  list  of  persons  paying  privileges;  and  he 
shall  report  the  result  to  the  quarterly  court  at  the  July 
term  following  the  assessment,  and  the  said  report  shall 
be  read  in  the  full  meeting  of  the  county  court."  See, 
also,  Acts  1901,  p.  334,  c.  174,  sec.  31 ;  Acts  1899,  p. 
1112,  c;  435,  sec.  32. 

Ordinarily,  of  course,  the  terms  "a^sesrf'  and  "assess- 
ment" apply  only  to  ad  valorem  taxation,  when  used 
in  respect  of  tax  laws ;  but  it  is  seen  that  under  section 
46  the  duty  is  devolved  upon  the  assessor  to  report  to 
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the  clerk  of  the  county  court  the  names  of  persons  er-  • 
ercising  privileges^  to  the  end  that  such  persons  may 
be  listed^  and  the  amount  of  the  privilege  tax  collected 
from  them.  Under  section  48  it  is  made  the  duty  of 
the  cleri  of  the  county  court  to  collect  all  privilege 
Daxes. 

Construing  together  the  several  provisions  referred 
to,  we  think  it  clear  that  the  word  "assess,"  when  used 
in  connection  with  privilege  taxes,  means  simply  •  the 
listing  of  the  names  of  the  persons  exercising  privileges, 
with  the  designation  of  the  privilege.  It  may  or  may 
not  include  an  extension  of  the  amount  fixed  by  the  stat- 
ute for  the  exercise  of  such  privilege.  In  this  sense,  we 
think  the  clerk  of  the  county  court  may  "back  assess  or 
reassess"  privilege  taxes  that  have  escaped  listing  and 
collection. 

But  we  do  not  think  that  it  is  at  all  necessary  that 
there  should  be  such  back  assessment  or  reassessment 
of  privilege  taxes,  since  the  statute  fixes  the  amount, 
and  makes  it  the  duty  of  all  persons  exercising  privi- 
leges to  come  forward  and  obtain  a  license  from  the 
clerk,  and  pay  therefor  the  ainount  fixed  by  law.  Acts 
1903,  p.  657,  c.  258,  sec.  28;  Id.,  p.  643,  c.  257,  sec.  14; 
Acts  1901,  p.  228,  c.  128,  sec.  18 ;  Id.,  p.  331,  c.  174,-  sec. 
28 ;  Id.,  p.  352,  c.  174,  sec.  48 ;  Acts  1899,  pp.  1109, 1112, 
c.  435,  sees.  29,  31 ;  Id.,  p.  1051,  c.  432,  sec.  15.  Under 
these  statutes  it  is  not  only  the  duty  of  the  person  ex- 
ercising the  privilege  to  promptly  pay  the  tax,  but  it  is 
also  the  duty  of  the  clerk  of  the  county  court  to  call 
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upon  such  person  for  the  tax  if  he  fail  to  pay.  It  is  no 
less  his  duty,  if  such  person  has  been  exercising  the 
privilege  for  three  years  theretofore  without  payment, 
to  take  steps,  by  distress  warrant  or  otherwise,  to. com- 
pel such  payment  The  limitation  of  three  years  is  fixed 
in  analogy  to  the  limitation  fixed  upon  other  back  taxes. 

2. '  The  center  of  the  Mississippi  river  is  the  line  be- 
tween Tennessee  and  Arkansas  (Moss  v.  Oihhs,  10 
Heisk.,  283 ;  Stockley  v?  Cissna,  119  Fed.,  821,  56  C.  0. 
A.,  324 ;  Missouri  v.  Kentucky,  11  Wall.,  395,  20  L.  Ed., 
116),  and  we  are  of  the  opinion  that  for  exercising  the 
privilege  referred  to  within  the  limit  just  stated  plain- 
tiff became  liable  for  the  tax. 

3.  We  do  not  think  that  the  retailing  of  liquors 
under  the  circumstances  stated  (even  though  conducted 
on  a  steamboat  engaged  in  interstate  commerce)  was, 
itself,  interstate  commerce.  The  question  is  discussed, 
and  the  reasons  for  this  view  are  given,  in  an  opinion 
delivered  by  the  chief  justice  at  the  present  term  in  the 
case  of  Leslie  L.  Harrell  y.  R.  A.  Speed,  Clerk,  5  Gates, 
224  (81  S.  W.,  840),  to  which  we  refer  without  further 
elaboration* 

Affirm  the  judgment  of  the  court  below,  with  costs. 
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Gotten  v.  Gowbn. 
{Jackson.    April  Term,  1904.) 

ELBCnOVS.  FCywer  to  hold,  vested  Bxclwdvety  in  commis- 
■ioners  of  registration. 
The  authority  to  appoint  officers,  judges  and  clerks  to  hold 
elections  in  this  State  is  now  by  statute  conferred  exclusively 
upon  the  commissioners  of  registration  in  the  respective  coun- 
ties of  the  State,  and  an  election  for-  the  incorporation  of  a 
town  after  such  statute  went  into  eftect  was  properly  held  by 
the  commissioners  of  registration,  instead  of  by  the  sheriff. 

Statute  cited  and  construed:     Acts  of  1897,  ch.  16. 

Cases  cited  and  distinguished:    Woodbury  v.  Brown,  101  Tenn., 
707;  State  v.  Frost,  103  Tenn.,  685. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
P.  H.  Heiskell,  Chancellor. 

Flippin  &  Neuhabdt,  for  Gotten. 

H.  W.  Laughlin,  for  Gowen. 
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Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  to  enjoin  the  collection  6t  taxes 
levied  by  the  town  of  Bartlett,  in  Shelby  county, 
for  municipal  purposes.  It  is  sought  to  restrain  the 
collection  of  these  taxes  upon  the  ground  that  the  town 
of  Bartiett  has  no  corporate  existence,  and  hence  the 
levy  is  void.  To  sustain  the  allegation  that  the  town 
has  no  corporate  existence,  it  is  charged  that  the  elec- 
tion for  its  incori)opation  was  held  by  authority  of  com- 
missioners of  registration  of  Shelby  county,  and  not  by 
the  sheriff  of  that  county,  and  that  the  certificate  in- 
dorsed  upon  the  charter  is  signed  by  C.  H.  Caldwell,  the 
election  officer,  and  not  by  the  sheriff  of  the  county. 

This  election  was  held  on  the  13th  day  of  December, 
1898,  after  the  passage  of  the  act  of  1897,  page  139,  chap- 
ter 16.  And  the  question  is  whether,  after  the  passage 
of  that  act,  elections  to  incorporate  towns  shall  be  held 
by  the  sheriff  or  the  commissioners  of  registration  in 
Shelby  county. 

The  title  to  this  act  expresses  the  general  purpose  as 
being  to  provide  that  the  commissioners  of  registration 
shall  appoint  all  of  the  officers,  judges,  and  clerks  of  all 
elections,  and  to  prescribe  and  define  the  duties  of  said 
commissioners  of  registration,  offices,  judges,  and  clerks 
of  election. 

Section  4  of  the  act  provides  that  the  duties  imposed 
and  the  powers  conferred  in  the  act  upon  the  commis- 
sioners of  registration  shall  apply  to  all  national,  State, 
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and  county  and  municipal  elections^  and  also  to  all 
special  or  called  elections. 

We  think  it  was  the  intention  and  purpose  of  the  leg- 
islature to  require  that  all  elections  held  in  Shelby 
county,  or  in  other  counties  having  a  like  population, 
since  the  passage  of  the  act  of  1897,.  shall  be  held  by  an 
officer  appointed  by  the  commissioners  of  registration, 
although  there  is  some  language  in  the  act,  and  in  the 
acts  which  it  amends,  which  indicates  that  the  l^isla- 
ture  did  not  have  in  view  such  elections  for  the  incor- 
poration of  towns  in  the  framing  of  these  acts;  still  the 
language  calling  for  municipal,  special,  and  called  elec- 
tions is  broad  enough  to  cover  an  election  for  this  pur- 
pose, and  we  think  it  was  the  intention  of  the  legislature 
to  prescribe  a  uniform  mode  and  means  of  conducting 
all  elections. 

We  think,  therefore,  that  this  objection  to  the  charter 
of  Bartlett  is  not  well  taken,  and,  there  being  no  other 
reason  assigned  why  the  taxes  should  not  be  collected, 
the  decree  of  the  court  below  is  reversed  which  enjoins 
their  collection,  and  the  bill  is  dismissed  at  the  cost  of 
complainant,  and  judgment  for  the  said  taxes  will  be 
entered  here. 

The  cases  of  Woodbury  v.  Brown,  101  Tenn.,  707,  50 
S.  W.,  743,  and  State  v.  Frost,  103  Tenn.,  685,  54  S.  W., 
986,  are  not  in  point.  Neither  of  them  involves  the  act 
of  1897,  and  that  act  waa  not  considered  in  the  de- 
cisions. 
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Connors  v.  Shelby  County. 
{Jackson.    April  Term,  1904.) 

1.     OON8TABLB8.  Oomp«nMition  oi,    for  attending  upon  grand 
Jury. 
A  constable  appointed  by  the  county  court  to  wait  upon  the  grand 

Jury  is  entitled  to  a  per  diem  of  two  dollars  for  each  day  on 

which  he  performs  any  bona  fide  services  for  that  body,  such 

as  serving  subpoenas,  whether  the  grand  Jury  is  actually  in 

session  or  has  temporarily  adjourned. 

9.     SAMB.    Same.    Per  diem  covers  all  services.  Semble, 
The  per  diem  allowance,  stated  in  the  first  headnote,  is  Intended 
to  compensate  the  constable  for  all  services  which  he  may  be 
required  to  perform  while  in  attendance  on    the   grand   jury, 
including  the  service  of  subpoenas  placed  in  his  hands. 

Case  cited:     Brantley  v.  State,  4^Bax.,  307. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Hbiskbll^  Chancellor. 

A.  B.  PiTTMAN,  for  Connors. 

Oeosob  B.  Pbtebs  and  Lee  Thobnton^  for  Shelby 
County. 

113  Tenn— 13 
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Me.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  following  agreed  case  was  made  in  the  court  be- 
low, was  passed  upon  by  the  chancellor,  and  is  now  be- 
fore us  for  determination,  viz. : 

"John  J.  Connors,  the  plaintiflF,  is  a  duly  elected  and 
qualified  constable  of  Shelby  county,  and  was  ap- 
pointed by  the  county  court  of  said  county,  July  7, 
1902,  to  wait  upon  the  grand  jury  of  the  said  county 
during  its  September,  1902,  term.  He  was  again  ap- 
pointed by  said  county  court  on  October  6,  1902,  to 
wait  upon  said  grand  jury  at  the  January,  1903,  term. 
In  obedience  to  his  said  appointments,  he  was  in  atten- 
dajQce  on  the  said  grand  jury  throughout  the  entire  Sep- 
tember term  thereof,  and  has  been  in  attendance  during 
the  present,  which  is  the  January  term. 

"During  the  September  term   of  the  criminal   court 

the  grand  jury  sat  in  session   only  —  days;   the 

judge  of  said  court  having,  by  an  order  entered  in  said 
court,  directed  that  the  grand  jury  should  not  hold  more 
than  two  sittings  or  sessions  per  week. 

"The  criminal  court  of  said  county  was  in  session 
ninety-four  days  during   the   September,   1902,    term 

thereof,  and  up  to  and  including  this  date, day 

of T";  the  grand  jury  has  held sittings  or 

sessions  since  the  present  January  term  began,  while 
the  criminal  court  had  been  in  session days  dur- 
ing said  term.  On  the  days  of  the  September  term  and 
of  the  present  term  when  the  said  grand  jury  was  sitting, 
the  said  Connors,  a»  he  was  by  law  bound  to  do,  s^ved 
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and  attended  upon  the  meetings  of  said  grand  jury,  call- 
ing witnesses  and  rendering  such  services  as  are  custo- 
marily and  legally  demanded  of  an  officer  who  is  in  at- 
tendance upon  a  court. 

"In  addition  to  this  service,  he  has  executed  great 
numbers  of  subpoenas  lawfully  directed  to  him  by  said 
grand  jury.  The  serving  of  these  subpoenas  must  be, 
and  is,  accomplished  at  times  and  days  when  the  grand 
jury  is  not  actually  sitting,  since  the  said  officer  is  re- 
quired to  be  present  at  the  sittings  thereof,  and  could 
serve  no  subpoenas  except  when  said  grand  jury  is  not 
actually  holding  a  session. 

"The  question  now  submitted  to  the  court  is:  Does 
the  county  owe  said  plaintiflf,  John  J.  Connors,  his  per 
diem  of  |2  for  the  days  only  when  the  grand  jury  was 
actually  sitting,  as  above  stated,  or  is  said  officer  enti- 
tled to  his  per  diem  for  every  day  the  criminal  court 
was  in  session,  as  above  stated,  or  for  every  day  he  was 
engaged  in  serving  subpoenas,  and  has  the  said  officer, 
in  the  future,  a  right  to  be  paid  only  for  the  days  the 
grand  jury  actually  sits,  or  for  the  number  of  days  the 
criminal  court  is  in  session,  or  according  to  the  number 
of  days  he  is  engaged  in  waiting  upon  said  grand  jury, 
whether  such  service  be  performed  in  executing  sub- 
poenas, or  in  attending  upon  them  at  their  actual  ses- 
sions?" 

The  court  is  of  the  opinion  that  the  constable  is  en- 
titled to  his  per  diem  of  §2  for  each  day  on  which  he 
performs  any  honn  fide  service  for  the  grand  jury,  at 
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each  term^  from  the  date  of  his  appointment  to  serye 
that  body,  until  its  discharge,  regardless  of  the  fact  that 
the  grand  jury  sits  only  two  days  in  the  week.  The 
court  is  further  of  the  opinion  that  the  service  of  all 
subpoenas  placed  in  the  hands  of  the  constable  by  the 
grand  jury  falls  within  the  scope  of  the  duties  intended 
to  be  compensated  for  by  the  per  diem  allowance,  and 
that  he  cannot  be  deprived  of  his  compensation  by  the 
temporary  adjournments  of  the  grand  jury,  when  he  ac- 
tually perfoms  bona  fide  service  during  the  intervals 
created  by  such  adjournments.  The  constable,  in  exe- 
cuting subpoenas  during  such  intervals,  is  serving  the 
grand  jury  no  less  than  if  he  were  performing  the  same 
duties  pending  its  actual  sittings. 

These  conclusions  seem  so  obvious,  and  so  commend 

themselves  to  every  man's  sense  of  justice,  that  it  is 
unnecessary  to  enter  into  an  argument  in  support  of 
them,  or  to  cite  authorities. 

There  is  one  aspect  of  the  matter,  however,  in  which 
it  may  be  found  useful  to  refer  to  the  case  of  Brantly  v. 
State,  4  Baxt.,  307.  In  that  case  it  was  held  that  the 
per  diem  allowed  the  officer  appointed  to  wait  upon  the 
circuit  court  would  include  his  services  in  summoning 
special  juries,  and  that  he  could  not  have,  in  addition, 
the  fees  which  were  allowed  by  statute  to  the  sheriff 
for  performing  such  service.  For  a  stronger  reason,  it 
should  be  held  that  the  per  diem  includes  services  of  the 
kind  involved  in  the  present  case,  because,  while  they 
must  be  performed,  there  is  no  statute  from  which   it 
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can  be  inferred  that  they  are  to  be  performed  without 
compensation,  and  there  is  no  other  means  provided  by 
law  for  compensation,  except  the  per  diem  allowance. 

In  respect  of  the  amount  of  the  per  diem,  the  court 
had  this  matter  under  consideration  at  a  former  term, 
and,  upon  an  examination  of  all  of  the  statutes  bearing 
upon  the  subject,  decided  that  $2  was  the  amount  al- 
lowed by  law.  We  see  no  reason  now  to  reopen  the 
q(aestion. 

Let  a  judgment  be  entered  in  accordance  with  the 
foregoing  opinion. 
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Robert  D.  Ryther  et  al.  v.  Geo.  W.  Blackwell  et  ol. 

{JacksorL    April  Term,  1904.) 

1.  HOMESTEAD.    Minors  left  hex«  by  parent  going  to  another 
State  are  entitled  to  the  homestead. 

Where  a  widower  and  father  entitled  to  a  homestead  in  his  land 
leaves  the  State,  taking  with  him  two  of  his  minor  children, 
and  leaving  two  minor  children  here,  the  minor  children  so  left 
are  entitled  to  the  homestead  as  against  a  purchaser  at  an 
execution  sale,  or  as  against  those  claiming  under  such  pur- 
chaser. 

Code  cited  and  construed:  Sees.  3797  and  4770  (S.);  sees.  2934 
and  3755  (M.  &  V.);  sees.  2112  and  3042  (T.  &  S.  and  1858). 

Acts  cited  and  construed:     1867-68,  ch.  85;   1870-71,  ch.  71. 

Constitution  cited:     Art  11,  sec.  11. 

Cases  cited,  distinguished  and  approved:  Hicks  v.  Pepper,  1  Bax., 
42;  Lankford  v.  Lewis,  9  Bax.,  127;  Carrigan  v.  Rowell,  96  Tenn., 
185;  Farris  v.  Sipes,  99  Tenn.,  298. 

2.  SAME.    Same.     Those  entitled  may  recover;  though  others 
joined  in  suit  are  not  entitled  to  recover. 

In  a  suit  hy  four  minor  children  to  recover  homestead,  where 
two  of  them  are  not  entitled  to  same,  hecause  they  were  taken 
with  him  by  their  father  from  the  State,  the  other  two  left  be- 
hind may  maintain  the  suit  and  recover  the  homestead  to  which 
they  are  entitled. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskbll^  Chancellor. 
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Duval  &  Lovbjoy^  for  complainantSw 
Smith  &  Tbbzbvant,  for  defendanta     . 


Mb.  Chief  Justigb  Bbard  delivered  the  opinion  of 
the  Court. 

The  bill  in  this  case Vas  filed  by  four  infant  children 
of  George  D.  Ryther,  deceased,  setting  up  a  homestead 
interest  in  a  house  and  lot  in  Memphis,  Tennessee,  and 
alleging  that  one  of  the  parties  named  as  defendant,  to 
wit,  L.  B.  Eaton,  was  claiming  title  thereto,  and  posses- 
sion thereof,  under  a  deed,  which,  by  mesne  conveyances 
connected  itself  with  a  deed  executed  by  the  sheriff  to 
one  Malone,  who  purchased  the  same  at  a  sale  made  by 
thp.t  officer  by  virtue  of  process  issued  upon  judgments 
rendered  against  the  father  of  these  minors.  The  com- 
plainants asked  that  a  decree  be  rendered  declaring  void 
the  execution  sale  upon  the  ground  that  the  twenty  days' 
notice  required  by  section  4770  of  Shannon's  Code 
had  not  been  given  to  the  execution  debtor  by  the  officer 
who  made  the  sale,  and  also  that  Eaton  be  perpetually 
enjoined  from  interference  with  them  and  their  right  in 
said  property. 

The  fact  disclosed  so  far  as  it  is  necessary  to  a  deter- 
mination of  the  case  are,  that  Geo.  D.  Rythier,  the  father 
of  the  minor  complainants,  owned  and  occupied  the 
proi)erty  in  question  as  his  home.  Soon  after  the  death 
of  his  wife  and  a  few  months  before  the  execution  sale 
referred  to,  he  left  the  State  of  Tennessee  for  the  State 
of  Louisiana,  taking  with  him  two  of  his  minor  children. 
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Thg  other  two  being  of  very  tender  years,  he  left  in  the 
care  of  one  Mrs.  McClure,  and  placed  her,  with  these 
children,  in  possession  of  this  home.  In  it  he  also  left 
for  their  nse  the  same  fomitore  and  domestic  equip- 
ments that  were  there  at  the  time  of  his  wife^s  death  and 
continuously  thereafter  to  the  May  of  his  departure 
which  occurred  some  three  or  four  years  before  the  fil- 
ing of  the  present  bill.  Since  then  he  has  not  returned 
to  this  State,  so  far  as  this  record  discloses.  Whether 
he  was  still  living  at  the  time  of  the  institution  of  this 
suit  does  not  appear.  He  was  by  profession  a  railroad 
contractor  and  in  the  pursuit  of  his  business  was  fre- 
quently absent  from  Memphis  for  long  periods  of  time, 
and,  there  are  certain  facts  which  came  to  light  in  the 
progress  of  the  cause  that  would  indicate  he  was  alive 
at  least  a  year  or  two  before  this  litigation  began. 

Conceding  that  the  children  taken  with  him  by  the 
father,  on  his  departure  from  this  State,  are  without 
right,  the  question  is,  upon  the  facts  hereinbefore  set 
out,  are  the  two  minor  complainants,  who  were  left  be- 
hind, entitled  to  homestead  in  his  property,  and  if  so,  can 
they  assert  their  claim  in  this  cause?  It  is  not  necessary, 
in  disposing  of  this  question,  to  determine,  as  did  the 
chancellor,  that  the  execution  sale  under  which  Eaton 
claims  was  void.  For  even,  if  valid,  and  the  two  resident 
minor  complainants  were  entitled  to  homestead,  it  would 
not  be  affected  by  the  sala  That  they  were  so  entitled, 
we  think  an  examination  of  the  statutes  will  make  clear. 

Chapter  4  of  title  2  of  part  2  of  the  Code  of  1858  is 
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entitled  "Of  exemptions  and  the  homestead."  Article  1 
of  this  chapter  is  devoted  to  the  exemption  of  certain  ar- 
ticles of  personal  property  to  the  head  of  a  family  from 
seizure  under  writs  of  attachment  and  execution.  Sec- 
tion 2112  of  the  chapter  then  provides  as  follows: 
"Where  a  debtor  absconds  and  leaves  his  family,  such 
property  shall  be  set  apart  for  the  use  of  the  wife  and 
family,  and  shall  be  exempt  in  the  hands  of  the  wife  or 
children." 

Beyond  question,  this  section,  by  its  terms,  was  con- 
fined to  exempt  personal  property.  It  did  not  embrace 
homestead,  as  that  was  conferred,  by  the  next  succeed- 
ing article.  That  article  secured  to  each  head  of  a  fam- 
ily, who  should  make  a  signed,  written  declaration  of 
his  purpose  to  claim  it,  followed  by  registration,  a  home- 
stead of  the  value  of  five  hundred  dollars.     To  entitle 

one  to  the  homestead,  residence  on  the  land  so  claimed 
was  essential. 

Subsequently  chapter  85  of  the  acts  of  1868  was  pas- 
sed, by  which  the  value  of  the  exempt  homestead  was 
raised  to  one  thousand  dollars,  and  two  hundred  and 
fifty  dollars  of  personal  property,  in  addition  to  that 
already  allowed,  was  made  exempt  from  attachment  and 
execution. 

Thus  the  statutes  aB  to  exemptions  of  personal  prop- 
erty and  of  the  homestead  stood,  until  chapter  71  of  the 
acts  of  1870-71,  was  enacted  on  the  1st  day  of  February, 
1871.  This  is  entitled,  "An  Act  to  amend  the  exemption 
laws,  and  to  comprise  them  all  in  one  act."    By  it  the 
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legislature  did  exa^ctly  what  its  caption  indicated.  The 
first  three  sections  deal  exclusively  with  the  exemption 
of  personal  property.    Section  4  is  as  follows: 

"Be  it  enacted  that  the  homestead  in  the  possession  of 
each  head  of  the  family  and  the  improvements  thereon 
to  the  value  in  all,  of  one  thousand  dollars,  shall  be  ex- 
empt from  execution  or  attachment  or  sale  under  legal 
process " 

Section  5  provides  "that  all  of  said  personal  property 
and  the  homestead  shall  be  exempt  from  seizure,"  etc., 
while  section  6  is  in  the  following  words:  "Be  it 
enacted  further  that  when  the  debtor  absconds  or  leaves 
his  family  the  exempted  property  shall  be  set  apart  for 
the  use  of  the  wife  and  family  and  shall  be  exempt  in  the 

hands  of  the  wife  or  children.  .  .  ."  It  is  impossi- 
ble in  view  of  the  purpose  avowed  in  the  caption  of  the 
act,  upon  any  sound  rule  of  construction  to  narrow  the 
scope  of  section  6  to  personal  property.  The  words  used 
are,  "exempted  property."  To  ascertain  the  meaning  of 
these  words  we  must  look  to  the  preceding  sections  of 
this  act,  and  in  doing  so  we  find  that  they  deal,  as  has 
been  before  stated,  with  personal  property  and  the 
homestead.  Independent  of  the  rules  of  construction 
which  we  think  make  it  essential  to  give  this  latitude  to 
these  words,  it  would  be  singular  if  the  legislature  had 
carefully  exempted  to  the  wife  or  children  of  the  debtor, 
who  absconds  or  leaves  his  family,  personal  property 
that  is  soon  consumed  or  worn  out  in  the  use^  and  had 
left  unprotected,  against  the  claims   of   creditors,    the 
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house  or  home  which  would  give  them  shelter;  and  es- 
pecially in  view  of  the  legislative  intent,  distinctly  aver- 
red in  the  fourth  section,  "give  effect  to  section  2  [11 
was  intended],  article  11  of  the  constitution  of  1870 
which  not  only  provided  for  a  homestead,  but  secured  it 
by  guarantees. 

It  is  true  that  the  several  annotators  of  the  Code  of 
1858,  in  their  various  editions  have  left  the  section  in 
question  where  it  was  placed  by  the  framers  of  that 
Code.  They  have  evidently  failed  to  observe  that  this 
section  was  taken  by  the  draftsman  of  ch.  71  of  the  Acts 
of  1870-71,  and,  with  a  few  verbal  changes,  made  section 
6  of  that  act,  and  thereby  given  a  scope  and  meaning 
which  it  did  not  originally  have. 

There  is  no  conflict,  as  it  assumed,  between  this  view 
and  the  former  holdings  of  this  court.  The  case  of 
Hicks  V.  Pepper,  1  Bax.,  42,  was  that  of  a  widowed 
mother  who  taking  her  infant  son  moved  to  and  became 
a  resident  of  Kentucky  after  the  death  of  the  husband 
and  father,  and  it  was  held  by  this  act  that  the  home- 
stead right  was  lost  In  Farris  v.  Sipes,  99  Tenn.,  298, 
the  facts  were  that  the  husband  and  father  moved  with 
his  family  to  the  State  of  Texas,  and,  after  living  there 
with  them  for  several  years,  died.  Under  these  facts  it 
was  held  that  there  was  an  abandonment  of  the  Tennes- 
see domicile,  so  as  to  deprive  the  widow  and  children  of 
all  right  of  homestead  in  this  State.  In  Carrigcm  v.  Roto 
ell,  96  Tenn.,  185,  the  rule  announced  in  Hicks  v.  Pep- 
per, supra,  was  applied  to  facts  very  similar  to  those  in 
the  latter  case.  None  of  these,  and  none  to  which  our  at- 
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tention  is  called^  raise  a  construction  of  section  6  of  ch. 
71  of  the  Acts  of  1870-71.  In  no  one  was  the  court  called 
upon  to  determine  what  was  the  right  of  the  wife  or  chil- 
dren as  to  the  homestead^  when  the  husband  or  father 
"either  ab^onds  or  leaves  his  family."    So  far  as  we  can 

discover,  this  question  is  here  presented  for   the   first 

time. 

The  case  of  Lank  ford  v.  Lewis,  9  Bax.,  127,  referred 

to  by  counsel  for  the  defendant  Eaton,  involved  a  con- 
struction of  the  exemption  act  of  1868,  already  referred 

4 

to.  This  contained  no  such  provision  as  the  one  in  ques- 
tion, and  that  case,  therefore,  affords  no  aid  in  arriving 
at  the  true  meaning  of.  the  act  which  we  are  not  consid- 
ering. 

We  hold,  therefore,  that  this  bill  is  maintainable  as 
to  the  two  minor  complainants  and  a  decree  will  be  en- 
tered in  this  court  establishing  their  rights  to  homestead 
in  the  property  described  in  the  pleadings  and  the  case 
will  be  remanded  in  order  to  settle  the  account  of  the  re- 
ceiver appointed  in  the  court  below,  and  that  an  account 
may  be  stated  with  and  a  decree  be  entered  against  L,  B. 
Eaton,  for  all  rents  collected  by  him  or  which  he  might 
have  collected  while  in  possession  of  the  property,  and 
for  such  other  orders  and  decrees  as  may  be  necessary 
and  in  conformity  with  this  opinion. 

This  court  reverses  the  decree  of  the  chancellor,  and 
pretermits  altogether  any  holding  as  to  the  validity  of 
the  execution  sale  under  which  Eaton  claims. 

The  costs  of  the  cause  will  be  paid  by  L.  B.  Eaton. 
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Mks.  Mart  L.  Walt  v.  David  C.  Walt  et  al. 

and 
E.  E.  JBTTEB  et  al.  v.  Jessb  P.  Walt  et  al. 

{Jackson.  April  Term,  1904.) 

1.  HUSBAND  AND  WIFE.  Besulting  trust  arises  in  favor  of 
wile,  where  they  sell  her  separate  estate,  and  the  husband  bids 
in  the  land  for  unpaid  purchase  money,  and  takes  deed  to  himself. 
Where  the  husband  makes  postnuptial  settlement  upon  his  wife, 
by  which  he  relinquishes  to  her  all  of  his  Interest  in  certain 
land  of  hers,  and  settles  it  upon  her  to  her  sole  and  separate 
use,  and  afterwards  they  sell  and  convey  the  land  and  take 
from  the  purchaser  a  deed  of  trust  to  secure  the  purchase 
money,  and  at  a  sale  thereunder,  the  husband  bids  in  the  land 
for  the  balance  of  the  unpaid  purchase  money,  and  takes  a  con- 
veyance in  his  own  name,  the  title  thereby  acquired  is  held  by 
hifn,  not  for  himself,  but  as  trustee  for  his  wife,  in  whose  favor 
a  resulting  trust  at  once  arises.    {Post,  pp.  192-196.) 

Cases  cited  and  approved:  Sampley  v.  Watson,  43  Ala.,  377; 
Gamer  v.  Graves,  54  Ind.,  188;  Burks  v.  Logglns,  39  Miss.,  462; 
Williams  v.  Green,  68  N.  C,  183;  Hall  v.  Wortman,  123  Mich., 
304;  Trimble  v.  Reis,  37  Pa..  448;  Rousseau  v.  Flowers,  6  Ky. 
Law  Rep.,  298. 

2.    SAME.    Same.    Land  bought  back  for  the  purchase  money 

again  becomes  subject  to  the  deed  of  settlement  under  which 
held,  when. 

Where  the  husband,  by  a  postnuptial  settlement  upon  his  wife, 
relinquishes  to  her  all  of  his  interest  in  her  land,  and  settles  it 
upon  her  to  her  sole  and  separate  use,  with  a  provision  for  its 
exchange,'  or  sale  and  reinvestment,  and  the  property  so  ac- 
quired by  exchange  or  sale  and  reinvestment  to  be  held  sub- 
ject to  all  the  limitations  and  trusts  prescribed  in  the  deed  of 
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settlement;  and  afterwards  they  sell  and  convey  the  land  and 
take  from  the  purchaser  a  deed  of  trust  to  secure  the  purchase 
money,  and  at  a  sale  thereunder,  the  husband  bids  In  the  land 
for  the  balance  of  the  unpaid  purchase  money,  and  takes  the 
conveyance  in  his  own  name,  a  resulting  trust  arises  in  favor 
of  the  wife,  and  the  land  comes  back  under  the  provisions  of 
the  deed  of  settlement.    {Post,  pp.  192-197.) 

8 .  SAKE.  Husband  treated  as  trustee  for  wife  in  his  dealings  with 
her  separate  estate,  when. 
In  dealing  with  the  wife's  separate  estate,  the  husband,  in  the 
absence  of  clear  testimony  to  the  contrary,  must  be  treated  as 
her  trustee,  and  his  conduct  must  be  measured  as  that  of  a 
trustee.    (Post,  p,  195.) 

Cases  cited  and  approved:  Toung  v.  Jones,  9  Hum.,  551,  555; 
Bottoms  V.  Corley,  5  Heis.,  5,  10;  Lishey  v.  Lishey,  2  Tenn. 
Chy.,  5,  6,  and  citations;  Rich  v.  Cockrell,  9  Ves.,  375;  Gore  r. 
Knight,  2  Vem.,  535;  Hughes  v.  Wells,  9  Hare,  765;  Darkln  v. 
Darkin,  17  Beav.,  578. 

4.  TBUSTS  AND  TRUSTEES.  Trust  ceases  when  purpose  is 
completed;  and  trustee's  heirs  are  not  then  necessary  parties  to 
suit  to  recover  the  property. 
Where  a  trust  created  for  a  married  woman  by  deed  of  settle 
ment  has  served  and  completed  its  purpose  in  the  protection  of 
the  wife's  estate  during  the  life  of  her  husband,  it  will  become 
inoperative  upon  the  husband's  death,  and  the  surviving  wife 
may  enforce  her  rights  in  the  land  without  making  the  heirs 
of  the  deceased  trustee  parties  to  the  suit.    {Post,  p.  197.) 

6.  HUSBAND  AND  WIFE,  husband's  deed  of  settlement  relin- 
quishing his  interest  to  her  land,  etc.,  is  effective  without  her 
joinder. 
The  husband's  deed  relinquishing  all  of  his  interest  in  his  wife's 
land,  creating  a  separate  therein,  and  a  trust  for  her  benefit,  is 
effective  without  the  joinder  of  the  wife  in  the  operative  words 
of  the  deed.     {Post,  pp.  197,  198.) 

Case  cited  and  approved:    Poindexter  v.  Rawlings,  106  Tenn.,  97. 
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6.  HOMESTEAD.    Actual  occupancy  o<  land  is  not  essential. 

It  is  not  essential  either  to  the  acquisition  or  retention  of  a  home- 
stead that  there  should  be  actual  occupancy  of  the  land.  (Post, 
pp,  198,  199.) 

Acts  cited  and  construed:    1879,  ch.  171. 

Cases  cited  and  approved:  Rhea  v.  Rhea,  16  Lea.  528;  Howell 
v.  Jones,  91  Tenn.,  402;  Cowan  v.  Carson,  101  Tenn.,  523;  Bris- 
coe y.  Vaughn,  103  Tenn.^  307;  Moses  y.  Groner,  106  Tenn.,  121. 

7.  SAKE.    Statutes  are  to  be  liberally  construed  in  its  favor. 
Homestead  statutes  are  to  be  liberally  construed  in  favor  of  the 

homestead  right.    {Post,  p.  199.) 

Cases  cited  and  approved:  White  v.  Fulghum,  87  Tenn.,  281; 
Loftis  V.  Loftis,  94  Tenn.,  232. 

8.  SAME.    Presumption  against  waiver  or  abandonment. 
There  is  a  strong  presumption  against  any  waiver  or  abandon- 
ment of  the  homestead  right.    (Post,  p.  199.) 

Case  cited  and  approved:  Qalyon  v.  Qilmore,  93  Tenn.,  671. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskbll,  Chancellor. 

L.  H.  ESTES  and  Randolph  &  Randolph,  for  com- 
plainants. 

Randolph  &  Randolph,  R.  W.  Sanfoed,  and  L.  H. 

■ 

ESTES,  for  defendants. 
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Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  first  question  to  be  determined  is  whether  Mary 
L.  Walt  is  entitled  to  the  248  acres  of  land  described  in 
the  pleadings,  as  against  the  heirs  of  her  deceased  hus- 
band. 

We  are  of  the  opinion  that  she  is  so  entitled. 

This  land  was  inherited  by  her  from  her  father,  Green 
B.  Bateman.  On  the  7th  day  of  January,  1861,  her  hus- 
band, James  R.  Walt,  relinquished  to  her  all  of  his  inter- 
est in  it,  and  settled  it  upon  her  to  her  sole  and  separate 
use. 

On  January  3,  1872,  the  husband  and  wife  joined  in 
a  deed  to  W.  P.  York  and  W.  S.  Noblin ;  and  they  on 
the  same  day  executed  a  trust  deed  to  secure  the  pur- 
chase money,  evidenced  by  two  promissory  notes,  each 
of  1750. 

The  trustee,  Irby,  died,  and  one  W.  P.  Wilson  waa 
substituted  for  him,  and  on  the  22d  day  of  May,  1876, 
sold  the  land  to  pay  the  purchase  money.  At  this  sale, 
James  R.  Walt  became  the  purchaser,  and  the  land  wa« 
conveyed  to  him  by  the  trustee.  The  deed  of  the  trustee 
recites  that  he  paid  the  amount  bid  by  him  at  the  sale, 
1750,  and  that,  after  deducting  the  expenses  of  the  sale, 
the  balance  was  paid  on  the  second  and  last  note  secured 
in  the  trust  deed ;  that  is,  on  the  purchase  money  which 
York  and  Noblin  had  contracted  to  pay  when  they 
bought  the  land. 

It  is  to  be  inferred  from  the  forgoing  that  the  land 
was  taken  back,  or  rather  bid  in,  for  the  balance  of  the 
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unpaid  purchase  money.    In  addition  to  this  inference, 
it  hi  satisfactorily  proven  by  the  testimony  of  witnesses 
as  to  statements  made  by  James  B.  Walt  himself  that 
such  was  the  case. 

It  does  not  appear  from  the  record,  in  direct  terms, 
how  or  to  whom  the  two  notes  of  f  750  each  were  made 
payable.  The  deed  to  York  and  Noblin  is  not  in  the  rec- 
ord, nor  are  the  notes  produced,  and  no  one  testifies  as 
to  their  contents.  We  are  left  to  infer  how  these  mat- 
ters were  from  the  language  of  the  trust  deed  made  to 
Irby,  from  the  relation  of  the  parties,  and  from  certain 

presumptions  of  law  that  govern  in  the  class  of  cases  to 
which  the  one  we  have  before  us  belongs 

The  postnuptial  settlement  of  1861,  as  previously 

stated,  settled  the  tract  of  land  now  in  controversy, 

« 

along  with  other  property,  through  the  intervention  of 
a  trustee  (one  David  M.  Ourrin),  upon  Mrs.  Walt,  to 
her  sole  and  separate  use.  This  instrument  contained 
the  following  language,  viz. : 

^^And  whereas  it  is  the  purpose  of  the  said  James  B. 
Walt,  hiHiband  as  aforesaid  of  the  said  Mary  L.  Walt, 
to  secure  to  her  the  said  Mary  L.  to  her  sole  and 
sepa^te  use  and  free  from  all  claims  or  interest  upon 
his  part,  the  whole  property,  real,  i>ersonal  or  mixed, 
hereinbefore  described.  Now,  therefore,  these  presents 
witnesseth,  that  the  said  James  B.  doth  hereby  quit- 
claim and  relinquish  all  interest  and  estate  that  by 
marital  right  or  otherwise  he  may  have  acquired  in  and 
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to  the  property,  real,  personal  and  mixed,  hereinbefore 
described;  the  said  property  is  to  be  held  by  the  said 
David  M.  Currin,  party  of  the  third  part,  as  trustee,  for 
the  benefit  of  the  said  Mary  L.  Walt.  But  the  said 
David  M'.,  party  of  the  third  part,  is  in  no  event  to  be 
held  responsible,  on  account  of  the  manner  in  which  he 
may  have  discharged  his  said  trusteeship,  which  is 
hereby  accepted.  The  nominal  consideration  of  five  dol- 
lars is  here  stated,  and  it  is  further  stipulated  that  the 
said  David  M.,  trustee  as  aforesaid,  may  at  any  time 
upon  the  request  of  the  said  Mary  L.  ( which  is  to  be  in- 
dicated by  her  in  writing  with  him  in  any  paper  which 
he  may  execute),  sell,  exchange,  or  otherwise  dispose  of 
any  of  the  property  hereby  conveyed.  But  any  property 
that  the  said  David  M.  may  derive  or  acquire  by  means 
of  any  such  sale,  exchange  or  other  disposition,  is  to  be 
held  by  him  merely  as  trustee  for  the  said  Mary  L.,  sub- 
ject to  all  of  the  limitations  and  trusts  that  have  been 
hereinbefore  prescribed. 

"It  is  further  stipulated  that  the  said  Mary  L.  is  to 
have  the  power  of  disposing  of  her  said  estate,  by  will, 
or  by  a  writing  in  the  nature  of  a  last  will  and  testament, 
which  is  to  be  executed  with  the  formalities  prescribed 
by  the  laws  of  Tennessee,  or  those  of  Texas  (as  the  prop- 
erty may  happen  to  be  situated  in  the  one  State  or  the 
other),  in  case  of  last  will  and  testament  In  the  event 
of  her  failing  to  make  such  disposition  of  her  said  prop- 
erty, and  dying  leaving  her  said  husband  James  R.  sur- 
viving her,  then  the  whole  of  the  separate  estate  is  to 
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belong  absolutely  and  exclusively  to  the  said  James  R." 

The  trustee,  Currin,  died  long  before  the  sale  to  York 
and  Noblin  was  made,  and  no  one  was  ever  appointed  to 
supply  his  place. 

The  trust  deed  above  referred  to,  which  York  and 
Noblin  executed  to  Irby  to  secure  the  aforesaid  purchase 
money,  recites,  in  its  first  paragraph,  that  the  transac- 
tion, in  respect  of  the  land  referred  to,  was  had  with 
Mrs.  Walt.  The  succeeding  paragraphs  indicate  that 
probably  the  notes  were  made  payable  on  their  face  to 
Mrs.  Mary  L.  Walt  and  James  R.  Wait,  the  husband  and 
wife. 

We  are  not  to  infer,  however,  that  they  were  payable 
simplj  to  the  husband  and  wife,  without  further  stipu- 
lations. In  dealing  with  the  wife's  separate  estate,  the 
husband,  in  the  absence  of  clear  testimony  to  the  con- 
trary, must  be  treated  as  her  trustee,  and  his  conduct 
measured  by  that  standard.  lAshey  v.  Lishey,  2  Tenn., 
Ch.,  5,  6,  and  cases  cited ;  Rich  v.  Cockrell,  9  Ves.,  375 ; 
Gore  V.  Knight,  2  Vern.,  535 ;  Hughes  v.  Wells,  9  Hare, 
765;  Darkin  v.  Darkin,  17  Beav.,  578.  See,  also.  Bot- 
toms V.  Corley,  5  Heisk.,  5,  10;  Young  v.  Jones,  9 
Humph.,  551,  555.  This  rule  is  grounded  in  sound  rear 
son,  based  on  the  position  of  influence  and  authority 
which  the  marital  relation  gives  to  the  husband. 

From  this  trustee  relation,  we  must  infer  that  the 
husband  acted  in  accordance  with  his  duty.  Doing  so, 
he  could  not  have  properly  retained  for  himself  any 
greater  interest  in  the  face  of  the  notes  than  his  right  of 
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survivorship,  to  which  he  was  entitled  under  the  latter 
part  of  the  quotation  above  made  from  the  deed  of  set- 
tlement. 

But  even  if  we  should  be  justified  in  finding  that  he 
violated  his  duty,  and  did  not  limit  his  interest  in  the 
property  in  the  manner  provided  in  the  deed  of  settle- 
ment, but  took  notes  payable  directly  to  himself  and  his 
wife  without  more,  the  result  would  be  the  same.  The 
notes  so  taken  would  be  the  property  of  the  wife,  to  be 
held  by  her  under  the  terms  of  the  aforesaid  deed  creat- 
ing her  separate  estate.  25  Am.  &  Eng.  Ency.  Law  (2d 
Ed. ) ,  p.  367,  citing  Sampley  v.  Wdtson,  43  Ala.,  377 ; 
Gamer  v.  Oraves^  54  Ind.,  188;  Burks  v.  hoggins,  39 
Miss.,  462 ;  Williams  v.  Oreen,  68  N.  C,  183 ;  Hall  v. 
Wartman,  123  Mich.,  304,  82  N.  W.,  50.  See,  also,  sub- 
title "c,"  and  note  10,  citing  Trimble  v.  Beis,  37  Pa.,  448; 
Rmissewu  v.  Flower^ s  Adm'r,  6  Ky.  Law  Rep.,  298. 

So  in  either  event  the  notes  were  the  property  of  the 
wife,  and  when  the  husband  bought  the  land  back  at  the 
trustee's  sale  for  the  orginal  purchase  money,  and  took 
the  title  in  his  own  name,  the  consideration  was  fur- 
nished by  her,  and  a  resulting  trust  at  once  arose  in  her 
favor. 

Of  course,  when  the  land  so  came  back  to  her,  it  was 
still  incumbered  with  the  interest  secured  to  the  hus- 
band, in  case  it  should  remain  unsold  and  he  should  sur- 
vive her.  That,  however,  is  not  now  a  practical  question 
because  it  is  shown  that  the  husband  died,  leaving  the 
wife  surviving. 
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In  what  we  have  said,  we  have  assumed,  without  de- 
ciding  the  questicm,  that  Mt&  Walt  had  power  to  sell 
I  the  property  after  the  death  of  Currin,  no  other  trustee 

having  been  appointed.  If  she  did  not  have  that  power, 
the  property  would  remain  under  the  deed  of  settlement 
undisturbed  by  the  transaction  with  York  and  Noblin. 
If  she  did  have  the  power,  and  properly  eKerdsed  it 
in  selling  to  York  and  Noblin,  then,  as  already  pointed 
I  out,  when  it  was  bought  back  for  the  purchase  money,  it 

I  returned  to  the  deed  of  settlement. 

So,  in  either  yiew  of  the  case,  the  result  is  the  same, 
and  the  rights  of  Mr&  Walt  are  superior  to  those  of  the 
heirs  of  her  husband,  James  R.  Walt. 

It  is  proper  to  add  that  the  trust,  created  for  Mrs. 
Walt  by  the  deed  of  settlement,  having  served  and  com- 
pleted Its  purpose,  in  the  protection  of  the  wife's  estate 
during  the  life  of  her  husband,  is^  under  the  rule  appli- 
cable, to  that  subject,  no  longer  operative.  Mrs.  Walt 
could  therefore  properly  sue  and  assert  her  right  to  the 
land  without  bringing  the  heirs  of  David  M.  Gurrin,  the 
deceased  trustee,  before  the  court 

It  was  insisted  in  the  brief  of  defendant's  counsel  that 
the  deed  of  settlement  never  became  operative,  and,  in- 
deedy  was  never  a  l^al  instrument,  because  the  wife  did 
not  join  the  husband  in  its  operative  worda 

The  suggestion  arises  out  of  a  misconception  of  the 
rule  referred  to.  The  wife  conveyed  nothing.  She  was, 
in  effect,  the  conveyee.  The  husband  had  the  right  by 
his  single  deed  to  release  to  her  all  of  his  interest  in  her 
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estate,  and  to  provide  that  she  should  hold  it  as  sepa- 
rate estata  If  they  had  adopted  the  circuitous  method 
of  uniting  in  a  deed  to  a  third  party,  and  that  party  had 
then  made  the  deed  back  to  the  wife,  to  her  sole  and  sep- 
arate use,  Mrs.  Walt  would  have  received  at  last  nothing 
more  than  she  had  at  the  beginning,  except  the  relin- 
quishment of  her  husband's  marital  rights  in  the  prop- 
erty. Why,  then,  could  he  not  release  such  rights  to  her 
directly,  or  to  a  trustee  for  her  benefit,  in  the  form  of  an 
instrument  declaring  that  she  should  hold  the  property 
free  of  his  marital  rights ;  that  is,  to  to  her  sole  and  sep- 
arate use?  We  think  he  clearly  had  the  right  to  do  so. 
Whether  he  had  the  right  to  impose  restrictions  upon 
her  power  of  sale,  under  such  circumstances,  we  need 
not  consider.  It  is  probable,  however,  that  such  restric- 
tions might  be  treated  as  conditions  annexed  to  the 
grant,  and  so  valid. 

Even  if  there  had  been  no  words  undertaking  to  cre- 
ate the  separate  estate,  it  would  have  arisen,  under  the 
circumstances,  by  implication  of  law,  within  the  princi- 
ple of  Poindewter  v.  Ra/wling8,  106  Tenn.,  97,  59  S.  W., 
766,  82  Am.  St.  Rep.,  869. 

The  only  question  remaining  to  be  considered  is 
whether  Mrs.  Walt  is  entitled  to  homestead  in  the  other 
lands  involved,  which  the  court  below  found  to  belong 
to  her  husband's  estate. 

We  think  there  can  be  no  real  doubt  that  she  is  so  en- 
titled. Since  the  act  of  1879,  p.  213,  c.  171,  it  has  not 
been  essential,  either  to  the  acquisition  or  retention  of 
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a  homestead,  that  there  should  be  actual  occupancy  of 
the  land.  Howell  v.  Jones,  91  Tenn.,  402,  19  S.  W.,  757; 
Rhea  y.  Rhea,  15  Lea,  528 ;  Moses  v.  Oroner,  106  Tenn., 
121,  60.  S.  W.,  497 ;  Briscoe  v.  Vmghn,  103  Tenn,  307, 
52  8.  W.,  1068 ;  Coumi,  McClung  d  Co.  v.  Carson,  101 
Tenn.,  523,  50  S.  W.,  742.  Homestead  statutes  are  to  be 
liberally  construed  in  favor  of  the  homestead  right. 
Loftis  Y.  Loftis,  94  Tenn.,  232,  28  S.  W.,  1091 ;  White  v. 
FtUghum,  87  Tenn.,  281,  10  S.  W.,  501.  There  is  a 
strong  presumption  against  any  waiver  or  abandonment 
of  the  right.  Oalyon  v.  Gilmore,  93  Tenn.,  671,  28  S. 
W.,  301. 

It  results,  there  is  no  error  in  the  decree  of  the  chan- 
cellor, and  it  must  be  aflftrmed,  with  the  costs  of  the  ap- 
peal, and  the  cause  remanded  for  further  proceedings. 
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Rbbd  V.  EsTBS  et  al. 
(Jackson.    April  Term,  1904.) 

1.  MBQHAKIO'B  UBK.  Does  not  attach  to  property  of  lessor 
for  improvements  made  under  coiitraot  with  lessee  alone. 

Where  the  lessor  allowed  the  lessee  to  make  certain  Improye- 
ments  on  the  leased  premises,  and  agreed  to,  and  did,  contrib- 
ute a  certain  sum  towards  the  cost  thereof,  the  contractor  mak- 
ing the  Improvementa  under  a  contract  with  the  lessee  alone, 
has  no  Hen  upon  the  property  of  the  lessor  owner. 

Code  cited  and  construed:  Sec.  3631  (a.);  sees.  2739,  274a  (M. 
&  v.);  sec.  1981a  (T.  &  S.);  sec.  1981  (1858). 

8.  LEABB.  Oonstructlon  of  restriction  in,  agsintit:  nnderlotting. 
Oase  in  Judgment. 

The  lease  mentioned  In  the  first  headnote  provided  that  the  leased 
premises  should  be  occupied  and  used  as  a  saloon  and  resi- 
dence, and  the  lessee  agreed  that  he  would  not  underlet  said 
premises  without  the  consent  of  the  lessor,  and  that  "In  case 
of  underletting,  without  authority,  this  lease  may  be  declared 
forfeited  by  the  lessor  at  her  option."  The  contractor  claimed 
a  lien  upon  the  entire  property. 

Held:  1.  A  lessor  may  contract  against  both  voluntary  or  in- 
voluntary assignments  of  the  leased  premises,  or  any  part 
thereof,  and  provide  for  forfeiture,  In  case  the  restriction  is 
violated. 

2.  Contracts  In  restraint  of  the  sale  or  transfer  of  property,  and 
providing  for  forfeitures,  are  not  favored  by  law. 

3.  A  restriction  In  a  lease  will  not  be  enforced  by  forfeiture  of 
the  leasehold  Interest  unless  the  case  Is  brought  clearly  within 
the  specified  restrictions  provided  in  the  lease. 

4.  The  restriction  in  this  lease  merely  applies  to  a  voluntary  un- 
derletting, and  not  to  an  involuntary  sale  or  assignment  of  the 
leased  premises. 
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5.  The  lien  of  the  contractor  attached  only  to  the  leasehold  es- 
tate, and  the  purchaser  under  this  proceeding  brought  to  en- 
force said  lien  will  acquire  only  such  estate  therein  as  was 
held  by  the  lessee  subject  to  tiie  terms  and  proyisions  of  the 
lease. 


FROM  SHBO^T. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
F.  H.  Heiskell,  Chancellor. 

RoBBET  B.  GooDWTN,  for  Reed. 

R.  M.  Heath  and  W.  A.  Buckner,  for  Estes  et  al. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  bill  was  brought  to  enforce  a  mechanic's  lien 
claimed  by  complainant  to  exist  in  his  favor  upon  the 
fee  in  the  real  estate  therein  described,  the  property  of 
the  defendant  Mrs.  Estes^  for  a  portion  of  the  debt  due 
him  from  her  codefendants,  M'allalieu  &  True^  and  upon 
a  leasehold  estate  in  the  same  property  held  by  the  lat- 
ter under  a  lease  made  to  them  by  Mrs.  Estes  for  a  term 
of  yean^  for  the  remainder  of  it. 

Complainant  had  no  contract  with  Mrs.  Estes  or  her 
agent  to  make  the  improvements  for  which  the  debt  sued 
for  is  due.    His  contract  was  solely  with  Mallalieu  & 
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True,  the  lessees.  Mrs.  Estes'  only  connection  with  the 
improyements  was  an  agreement  made  by  her  with  her 
lessees  allowing  them  to  make  the  improvements,  and 
agreeing  to  contribute  f  1,000  towards  the  cost  of  the 
same,  which  she  has  done. 

The  statute  creating  the  lien  claimed  in  this  case 
(Shannon's  Code,  section  3531)  confines  it  to  cases 
where  the  contractor  making  the  improvements  has  a 
special  contract  with  the  owner  of  the  property  upon 
which  it  is  made  or  his  agent. 

The  facts  of  this  case  do  not  bring  it  within  this  stat- 
ute. Complainant  did  not  contract  with  the  owner  or 
her  agent.  By  his  contract  with  the  lessees  he  did  not  be- 
come the  creditor  of  Mrs.  Estes,  or  acquire  any  lien 
upon  her  property.  A  lessee'  cannot,  without  special  au- 
thority to  do  so,  create  an  indebtedness  against  the  les- 
sor or  incumber  his  property  for  improvements.  The 
bill  must  fail  to  this  extent 

Relief  against  the  leasehold  estate  is  resisted  upon  the 
contention  that  the  sale  sought  in  this  cause  would  be 
in  effect  an  assignment  of  it  without  the  consent  of  the 
lessor,  which  is  prohibited  by  the  terms  of  the  lease. 

The  provision  of  that  instrument  relied  upon  is  this : 

"The  property  to  be  occupied  and  used  as  a  saloon  and 
residence  .  .  .  the  second  party  agrees  that  they 
•  will  not  underlet  the  whole  or  any  part  of  said  premises 
without  the  written  consent  of  the  first  party,  or  her  as- 
signs, and  in  case  of  underletting,  without  authority, 
this  lease  may  be  declared  forfeited  by  said  party  at  her 
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option  .  .  .  and  the  first  party  shall  have  the  right 
to  re-enter  it  and  retain  possession  of  the  premises  with- 
out being  required  to  make  demand/' 

A  sale  under  execution  or  attachment  is  an  assign- 
ment, to  all  intents  and  purposes.  The  provision  of  the 
lease  relied  upon,  however,  does  not  prohibit  ail  assign- 
ment of  it,  but  an  underletting  of  the  whole  or  any  part 
of  the  property  without  the  written  consent  of  the  les- 
sor. A  distinction  is  recognized  between  contracts  in 
restraint  of  the  assignment  of  a  leasehold  estate  and 
those  restricting  the  underletting  of  the  property,  but  it 
need  not  be  considered  in  this  case. 

Lessors  may  contract  in  leases  against  voluntary  and 
involuntary  assignments  of  the  leasehold  estate,  or  un- 
derletting of  the  whole  or  any  part  of  the  leased  prem- 
ises, and  provide  for  forfeiture  and  re-entry  in  case  the 
restriction  is  violated. 

They  have  the  right  to  select  their  tenants,  and  to  re- 
strict the  occupation  of  their  property  to  such  persons 
as  they  may  desire,  and  it  is  often  necessary  that  this 
be  done  in  order  to  protect  and  preserve  the  premises. 
A  provision  of  this  kind  in  a  lease  will  be  enforced  ac- 
cording to  the  intention  of  the  parties  when  clearly  ex- 
pressed in  the  instrument. 

But  contracts  in  restraint  of  sales  and  transfers  of 
property,  and  forfeitures,  are  not  favored  by  the  law, 
and  restrictions  thrown  around  the  assignment  of 
leases,  the  underletting  and  occupation  of  property,  fol- 
lowed by  forfeiture  when  violated,  must  be  clear  and 
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specific,  and  will  not  cover  cases  not  coming  clearly 
within  them. 

There  is  no  provision  in  this  lease  for  personal  occu- 
pation by  the  lessees ;  it  merely  limits  the  use  of  the 

m 

property  to  saloon  and  residence  purposes. 

The  restriction  in  the  lease  prohibits  voluntary,  but 
not  involuntary  underletting  of  the  leased  property. 

A  sale  made  in  the  enforcement  of  a  mechanic's  lien 
upon  a  leasehold  is  an  involuntary  underletting,  and  is 
not  prohibited  by  a  provision  against  a  voluntary  as- 
signment or  underletting,  in  the  absence  of  collusion  and 
fraud. 

It  is  well  settled  in  Tennessee  that  a  mechanic's  lien 
will  attach  to  a  leasehold  estate  for  improvements  made 
thereon  at  the  instance  of  the  lessee,  to  be  enforced  by 
a  sale  in  the  usual  way,  when  an  involuntary  assignment 
or  underletting  is  not  forbidden  in  the  lease,  and  the 
complainant  is  entitled  to  this  relief  in  this  case,  there 
being  no  such  restriction. 

The  purchaser  will  acquire  only  such  estate  therein 
as  was  held  by  the  lessees,  subject  to  all  the  terms  and 
provisions  of  the  contract  made  by  them  with  the  lessor. 

The  decree  of  the  chancellor  adjudging  that  complain* 
ant  had  a  lien  upon  the  fee  in  the  property  for  a  portion 
of  the  indebtedness  due  him  for  the  improvements  made 
is  reversed ;  in  all  other  things  it  is  affirmed. 
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fiAiLBOAD  Company  v.  J.  H.  Baldwin  et  uw. 
{Jackson.    April  Term,  1904.) 

1.  BAOOAOB.  Hnaband's  suit  for  loM  of  wile's  bagrgagv  is  not 
aifscted  by  his  trarelin^  without  pasrin^  lars,  whsn. 
The  husband's  right  to  sue  for  the  loss  of  his  wife's  baggage  is 
not  affected  by  the  fact  that  he  was  traveling  with  her  with- 
out a  ticket  and  without  paying  tAre,  through  the  inadvert- 
ence  of  the  conductor  in  failing  to  call  for  his  fare,  where  the 
baggage  was  carried  on  a  ticket  purchased  by  him  for  his  wife. 
iP09t,  p.  208.) 

8.    8u&JCB.    Husband's  suit  for  loss  of  wife's  baggage  is  not.  affec- 
ted by  her  Joinder  with  him  as  plaintiff,  when. 
The  husband's  right  to  recover  for  the  loss  of  his  wife's  baggage, 
not  her  separate  estate.  Is  not  affected  by  her  Joinder  with  him* 
as  plaintiff  in  the  suit     {Post,  p.  208.) 

Case  cited  and  approved:     Coward  v.  Railroad,  16  Lea,  227. 

8.  GULKB.  Includes  what;  but  cannot  be  defined. 
It  is  obviously  impracticable  and  impossible  to  define  with  ac- 
curacy what  the  term  "baggage"  includes.  It  certainly  includes 
articles  of  necessity  and  personal  convenience,  usually  carried 
by  passengers  for  their  personal  use,  and  what  these  may  be 
will  very  much  depend  upon  the  habits,  taste,  resources,  con- 
dition, and  station  of  the  passenger,  either  with  reference  to 
the  immediate  necessities  or  the  ultimate  purpose  of  the  Jour- 
ney. ( Pott,  pp.  210-217.) 

Cases  cited  and  approved:  Bowmar  v.  Maxwell,  9  Hum.,  625; 
Johnson  v.  Stone,  11  Hum.,  420;  Coward  v.  Railroad.  16  Lea, 
225;  Railroad  v.  Fraloff,100  U.  S.,  24;  Marcow  v.  Railroad,  L.R., 
6  Q.  B.,  612;  Runyan  v.  Railroad,  (N.  J.  Err.  &  App.),  41  Atl., 
867,  43  Li.  R.  A.,  284-287,  68  Am.  St.  Rep.,  711;  Railroad  v.  Mat- 
thews (Ky.),  72  8.  W.,  802,  60  Ii.  R.  A.,  846-848;  Oakes  v.  RaU- 
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road,  26  Pac.  230,  12  L.  R.  A.,  318,  23  Am.  St.  Rep.,  126;  Heis- 
chsobn  V.  Packet  Co.,  34  N.  Y.  Super.  Ct..  521;  Connolly  v. 
Warren,  106  Mass.,  146;  Railroad  v.  Hard  way,  17  111.  App.,  321; 
Mauritz  v.  Railroad  (C.  C),  23  Fed.,  765;  Oumitt  y.  Hanshaw,  35 
Vt,  605;  Parmalee  y.  Fisher,  22  111.,  212;  Radroad  y.  Boyce, 
73  ni.,  510;  Bennett  y.  Button,  10  N.  H.,  481;  Hawkins  y.  Hoff- 
man, 6  Hill,  586;  Peixotti  y.  McLaughlin,  1  Strob.,  468;  Logan 
V.  Railroad,  11  Rob.  (La.),  24;  Cole  v.  Goodwin,  19  Wend.,  251; 
Powell  y.  Myers,  26  Wend.,  591;  Transportation  Co.,  v.  Burk, 
13  Wend.,  611;  HoUister  y.  Nowlen,  19  Wend.,  234;  Railroad  y. 
Kennedy,  41  Miss.,  679;  Doyle  y.  Kiser,  6  Ind.,  242;  Pardee  y. 
Drew,  25  Wend.,  459;  Pettegrew  y.  Barnum,  11  Md.,  449. 

4.  SAME.  For  ''the  purpose  of  the  Joumey"  includes  what;  but 
not  household  goods. 
Baggage  for  "the  purpose  of  the  Journey"  does  not  include  house- 
hold goods,  where  "the  purpose  of  the  journey"  is  to  "moye" 
or  change  the  place  of  abode,  but  the  scope  of  the  expression 
is  indicated  by  the  cases  allowing  the  sportsman,  journeying 
for  sport,  to  take  his  gun  case  or  fishing  apparatus;  an  artist, 
his  easel,  when  on  a  sketching  tour;  a  surgeon,  his  surgical  in- 
struments, when  trayeling  with  troops,  under  such  circum- 
stances that  he  may  use  them  at  any  time;  a  student,  his  books, 
when  In  pursuit  of  study.    iPost,  pp.  217,  218.) 

Cases  cited  and  approved:  Hawkins  y.  Hoffman,  6  Hill,  586;  Mer- 
rill y.  Grinnell,  30  N.  Y.,  619;  Railroad  y.  Swift,  12  Wall.,  262; 
Hopkins  y.  Westcott.  6  Blatchf.,  64. 

6.  SAME.  Of  a  femede  passeng^er  may  include  the  clothes  of  her- 
self, children,  and  husband,  fancy  work,  ornaments,  key,  etc. 
The  baggage  of  a  female  passenger,  carried  in  her  trunk,  may 
include  her  own  clothing  and  that  of  her  children,  fancy  work 
and  miscellaneous  ornaments,  sayings  bank  and  contents,  a 
zither  key,  and  the  underwear  of  her  husband  traveling  with 
her;  and  for  a  loss  of  such  baggage  there  may  be  a  recovery 
against  the  common  carrier. 
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6.  SAME.  Of  a  married  woman  does  not  include  household  goods 
though  moving  with  her  husband. 

The  baggage  of  a  married  woman  does  not  Include  household 
goods  carried  in  her  trunk,  and  there  can  be  no  recovery  for 
their  loss,  though  she  and  her  husband  were  moring  from  one 
State  to  another,  especially  where  the  common  carrier  had  no 
notice  that  such  goods  were  in  the  trunk  transported  as  bag- 
gage. 

7.  COSTS.  Taxed  to  appellant,  though  Judgment  is  modified  by 
reducing  amount,  where  the  proper  amount  was  not  tendered 
in  court  below. 

The  appellant  appealing  from  a  Judgment  in  an  action  at  law  will 
be  taxed  with  all  the  costs,  where  the  Judgment  for  the  loss 
of  baggage  is  modified  on  appeal  by  reducing  the  amount 
thereof,  and  where  no  tender  was  made  in  the  court  below  of 
the  amount  of  the  appellant's  legal  liability.    (Post,  p.  218.) 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
S.  Galloway^  Judge. 

Fentress  &  Cooper,  for  Railroad. 

George  Winston  and  A.  B.  Pitman,  for  Baldwin. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  was  an  action  brought  in  the  court  below  by  a 
passenger  on  the  railway  of  the  plaintiff  in  error  for 
baggage  lost  during  a  journey. 
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The  case  was  tried  by  the  circuit  jndg^  without  the 
intervention  of  a  jury,  and  judgment  was  rendered  in 
favor  of  the  defendants  in  error,  from  which  plaintifF  in 
error  has  appealed  and  assigned  errors. 

The  first  error  assigned  is  that  the  husband  was  not 
a  legal  passenger,  but  only  his  wife;  the  latter  traveling 
on  a  ticket,  but  the  husband  without  a  ticket  and  with- 
out paying  fare.  The  trunk  lost  was  the  property  of  the 
wife,  but  not  her  separate  estate.  It  is  insisted  that  the 
action  should  have  been  brought  in  the  name  of  the  hus- 
band, and,  inasmuch  as  he  was  not  a  legal  passenger, 
he  could  not  maintain  it  The  husband  had  purchased 
a  ticket  for  the  wife,  and  she  was  a  legal  passenger.  It 
is  immaterial,  therefore,  that  the  husband  had  no  ticket. 
He  is  not  suing  for  baggage  carried  by  him,  but  he  and 
his  wife  are  together  suing  for  baggage  lost  by  her.  It 
is  immaterial  that  the  wife  is  joined  in  the  suit.  The 
railway  company  will  be  fully  protected  by  a  judgment, 
with  both  before  the  court.  Coward  v.  Railroad  Co.,  16 
Lea,  227,  57  Am.  Rep.,  227.^ 

The  only  other  assignment  that  need  be  specially  no- 
ticed is  that  the  articles  in  the  trunk  were  not  such  as 
the  wife  had  the  right  to  carry  as  baggage.  The  con- 
tents of  the  trunk  may  be  divided  into  three  lots. 

The  articles  concerning  which  there  can  be  no  ques- 
tion, are  embraced  in  numbers  1  and  3,  viz. : 

(1)  Ladies'  underwear,  children's  underwear,  ladies' 
shoes,  sunbonnet  and  hosiery,  one  large  white  shawl, 
boys'  sweaters,  seven  boys'  bodies,  four  flannel  shirts. 
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three  ladies'  wrappers^  one  child's  overcoat,  one  ladies' 
cloak,  one  lot  of  patterns^  two  rain  caps,  three  batten- 
berg  pieces,  two  drawn-work  pieces,  one  red  cashmere 
scarf,  one  sayings  bank  and  contents,  two  puff  boxes, 
miscellaneous  ornaments,  one  skirt,  one  key  to  zither, 
towels,  one  small  silver  card  case. 

(2)  Men's  wool«i  underwear. 

(3)  Sheets^  bedspread,  and  curtains  for  bed,  bolsters 
and  pillows,  one  white  marseilles  spread,  one  double 
spread,  one  comfort,  one  large  pair  fancy  pillow  shams, 
one  silk  table  cover,  one  pair  blankets,  one  dozen  linen 
napkin,  four  long  linen  tablecloths^  two  hand-made  dres- 
ser scarfs,  two  hand-made  sideboard  covers,  one  table 
cover,  drawn  work,  seven  swiss  washstand  and  dresser 
covers,  one  crocheted  chair  tidy,  two  lace  sash  curtains, 
two  mantel  draperies  and  ribbon  for  same,  unmade  pil- 
low ticks,  three  china  pieces  belonging  to  washstand, 
two  large  vases^  two  pair  bisque  figures,  one  spoon  hol- 
der, two  long  lamp  chimneys,  one  majolica  water  set,  ice 
cream  freezer  and  dasher  belonging  to  it,  one  fancy 
pitcher,  two  silver  salt  and  pepper  boxes,  one  silver 
syrup  stand  and  plate,  one-half  dozen  old  silver  knives 
and  forks,  one-half  dozen  silver,  one  silver  butter  knife, 
one-half  dozen  table  spoons,  one-half  dozen  teaspoons, 
three  china  bowls,  cabinet  photo  and  frame,  one  small 
clock,  one-half  dozen  cups  and  saucers  and  dish,  one 
hand-painted  cake  plate,  two  vases  hand-painted,  one 
dozen  small  dessert  plates,  one  dozen  dinner  plates,  one- 
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half  dozen  soup  plates,  one  berry  bowl,  one  amber  set, 
four  pieces  glassware,  two  glass  pickle  dishes,  two  pre- 
serve bowls  and  glasses,  one  cream  pitcher,  one  milk 
pitcher,  one-half  dozen  fruit  saucers,  one  butter  bowl. 

The  defendant  in  error,  J.  H.  Baldwin,  in  October, 
1901,  at  Jonestown,  Miss.,  bought  a  ticket  for  his  wife 
to  Helena,  Ark.,  en  route  to  Forest  City,  Ark.,  to  which 
latter  place  he  and  his  wife  were  journeying  for  the  pur- 
pose of  making  it  their  home.  The  said  defendant  in  er- 
ror was  a  livery  stable  keeper,  and  intended  to  go  into 
this  business  at  Forest  City,  and  was  removing  to  that 
place  for  the  purpose  just  named. 

The  trunk  and  contents  were  missing  at  Helena  and- 
were  never  found. 

This  court  said,  in  Bomar  v.  Mdxuoelly  9  Humph.,  625, 
51  Am.  Dec.,  682 :  "It  is  obviously  impracticable  to  pre- 
scribe any  uniform  or  very  definite  rule  in  respect  to 
what  shall  be  deemed  baggage.  This  must  be  left  to  the 
jury  to  determine  in  each  particular  case,  from  the  hab- 
its, rank,  and  condition  of  the  party,  the  extent  and  reas- 
onable expenses  of  the  journey,  together  with  all  the  cir- 
cumstances relevant  to  the  inquiry."  And  again  it  was 
said,  in  Johnson  v.  Stone,  11  Humph.,  420 :  "It  is  not 
practicable  to  state  with  precise  accuracy  what  shall  be 
included  by  the  term  'baggage.'  It  certainly  includes 
articles  of  necessity  and  personal  convenience,  usually 
carried  by  passengers  for  their  personal  use,  and  what 
these  may  be  will  very  much  depend  upon  the  habits, 
taste,  and  resources  of  the  passenger."  These  cases  were 
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decided,  regpeetively,  in  1849  and  1850.  They  were 
quoted  with  approval  in  Cotoard  v.  R.  R.  Company,  16 
Lea,  225,  57  Am.  Rep.,  227,  decided  by  this  court  in  1886. 
In  the  last-mentioned  case  the  court  also  quoted  with  ap- 
proval the  following  from  Hutchinson  on  Carriers,  sec- 
tion 679,  viz. : 

"It  is  impossible  to  define  with  accuracy  what  will  be 
considered  baggage  within  the  rule  of  the  carrier^s  lia- 
bility.   It  may  be  said,  generally,  that  by  baggage  we 

are  to  understand  such  articles  of  personal  convenience 
or  necessity  as  are  usually  carried  by  passengers  for 
their  personal  use,  and  not  merchandise  or  other  valua- 
bles, although  carried  in  the  trunks  of  passengers,  which 
are  not,  however,  designed  for  any  such  use,  but  for 
other  purposes,  such  as  sale  and  the  like.  But  it  is  evi- 
dent that  that  which  may  be  convenient  or  necessary  for 
one  person  might  not  be  for  another,  or  that  which  might 
appropriately  and  properly  be  classed  as  baggage  upon 
one  journey  and  for  one  purpose  might  not  be  so  for  an- 
other journey  and  for  another  purpose.  That  which 
might  be  necessary  for  the  convenience  of  a  female  pas- 
senger might  not  be  so  for  one  of  the  other  sex.  That 
which  might  be  a  convenience  and  almost  a  necessity  for 
a  traveler  in  one  condition  of  life  might  be  superfluous 
and  wholly  useless  in  the  case  of  another,  whose  habits 
and  condition  in  life  were  wholly  different." 

The  court  also,  in  the  latter  case,  quoted  with  appro- 
val the  following  from  Railroad  Co.  v.  Fraloff,  100  U.  S. 
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24^  25  L.  Ed.,  531 :  ^'The  contract  to  carry  the  j^erscm 
only  implies  an  undertaking  to  transport  such  a  limited 
quantity  of  articles  as  are  ordinarily  taken  by  travelers 
for  personal  use  and  conyenience,  such  quantity  depend- 
ing, of  course,  upon  the  station  of  the  party,  the  object 
and  length  of  his  journey,  and  many  oth^r  considera- 
tions." The  court  also  quoted  with  approval  the  follow- 
ing from  Maorow  v.  Great  Western  Ry.,  L.  B.,  6  Q.  B., 
612 :  ^That  whatever  the  passenger  takes  with  him  f€»* 
his  personal  use  or  convenience,  according  to  the  habits 
or  wants  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  to 
the  ultimate  purpose  of  the  journey,  must  be  considered 
personal  baggage." 

In  the  case  last  referred  to,  Cockburn,  C  J.,  aft^  us- 
ing the  language  just  quoted,  said :  ^^This  would  in- 
clude, not  only  all  articles  of  apparel,  whether  for  use 
or  ornament,  .  .  .  but  also  the  gun  case  or  the  fish- 
ing apparatus  of  the  sportsman,  the  easel  of  an  artist  on 
a  sketching  tour,  or  the  books  of  a  student,  or  other  ar- 
ticles of  analogous  character,  the  use  of  which  is  per- 
sonal to  the  traveler,  the  taking  of  which  has  arisen 
from  the  fact  of  his  journey.  On  the  other  hand,  the 
term  'ordinary  luggage'  being  thus  confined  to  that 
which  is  personal  to  the  passenger  and  carried  for  his 
own  use  or  convenience,  it  follows  that,  what  is  carried 

for  the  purposes  of  business,  such  as  merchandise  or  the 
like,  or  for  larger  or  ulterior  purposes,  such  as  articles 
of  furniture  or  household  goods,  would  not  come  within 
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the  description  of  'ordinaxy  luggage^'  unless  accepted  as 
such  by  the  carrier/' 

In  the  American  and  English  Encyclopedia  of  Law,  it 
is  said : 

"Regard  is  to  be  had  to  the  nature  of  the  journey  on 
which  the  passenger  is  bound.  Its  common  necessities, 
as  well  as  its  ultimate  purposes,  are  to  be  considered. 
Thus  the  hunting  apparatus  of  the  sportsman,  in  some 
cases  his  dog;  the  easel  of  an  artist  or  the  books  of  a 
student  on  a  tour  of  investigation ;  jewelry,  laces  or  fine 
apparel  of  a  woman  of  fashion ;  the  tools  of  a  mechanic 
or  the  surgical  instruments  of  a  surgeon — are  all  within 
the  meaning  of  the  term  ^baggage,'  when  not  being  car- 
ried as  mere  merchandise,  but  for  use  on  the  route  or  for 
the  immediate  object  of  the  journey."  Vol.  3  (2d  Ed.), 
pp.  531,  532.  See,  also,  Runya/n  v.  Central  R.  R.  Co. 
(N.  J.  Err.  &  App.),  41  Atl.,  367,  43  L.  R.  A.,  284-287, 
68  Am.  St.  Rep.,  711;  /.  C.  R.  R.  Co.  v.  M(Uthew8  (Ky.), 
72  S.  W.,  302,  60  L.  R.  A.,  846-848 ;  Oakes  v.  Northern 
Pac.  R.  R.  Co.  (Ore.),  26  Pac,  230,  12  L.  R.  A.,  318,  23 
Am.  St.  Rep.,  126. 

It  is  said  that  an  immigrant,  moving  to  a  future  home 
and  accompanied  by  his  family,  is  entitled  to  carry  with 
him  as  baggage,  in  addition  to  his  ordinary  wearing  ap^ 
parel,  etc.,  such  articles  of  bedding  and  linen  as  are  nec- 
essary on  the  passage  for  the  comfort  of  himself  and 
family ;  and  it  has  been  held  that  he  may  carry  what  will 
be  reasonably  necessary  for  immediate  use  on  arrii^ing 
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at  destination.    3  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  p. 
630. 

In  a  note  to  the  above  text,  it  is  said :  "A  feather  bed, 
necessary  for  a  steerage  passenger  and  used  by  him  on 
the  passage,  may  be  classed  as  baggage^' — citing  Heisch- 
8ohn  V.  Hamburg- Amer.  Packet  Co.,  34  N.  Y.  Super.  Ct., 
521.  "But  this  is  not  true,  when  such  an  article  is 
packed  up,  and  not  intended  for  u^  on  the  journey*' — 
citing  Connolly  v.  Warren,  10ft  Mass.,  146,  8  Am.  Rep., 
300.  Also  that  a  silk  bed  quilt,  valued  at  |10,  carried 
by  a  woman  in  her  trunk  ,and  not  used  on  the  journey 
OP  necessary  for  her  comfort,  cannot  be  classed  as  bag- 
gage; citing  St.  L.,  etc.,  R.  R.  Co.  v.  Hardway,  17  111. 
App.,  321. 

In  Mo/orow  v.  Great  Western  R.  R.  Co.,  supra,  the 
court  held  that  the  articles  for  the  loss  of  which  plain- 
tiff was  suing  the  company,  consisting  of  a  considerable 
amount  of  bedding,  etc.,  could  not  be  classed  as  baggage, 
being  of  such  a  character  and  quantity  as  plainly  to  in- 
dicate that  it  was  not  for  the  use  of  the  traveler  on  his 
journey,  but  for  the  use  of  his  household  when  he  should 
become  permanently  settled. 

In  MoAiritz  v.  T!f.  Y.,  etc.,  R.  R.  Co.  (0.  C),  23  Fed., 
765,  the  court  said :  "As  to  bedding  and  bed  furnish- 
ings, not  intended  for  use  on  a  journey,  curtains,  table- 
cloths, and  covers,  books,  pictures,  and  albums^  they 
come  under  the  head  of  household  goods,  and  not  per- 
sonal baggage,  and  cannot  be  recovered  for,  and  must 
be  excluded  from  your  consideration,  unless  you  find 
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that  the  agent  of  the  defendant  company,  when  he  sold 
the  tickets,  was  informed  or  understood  that  the  bag- 
gage which  was  to  be  carried  with  the  passenger  in- 
cluded articles  of  this  character." 

The  cases  of  Ouimit  v.  Hai%8hwvo,  35  Vt,  605,  84  Am. 
Dec.,  646,  and  Parmaiee  v.  Fisher,  22  111.,  212,  74  Am. 
Dec,  138,  seem  to  be  in  conflict  with  the  cases  last  cited. 
However,  in  the  last  of  these  cases,  it  appeared  there 
waa  testimony  to  the  effect  that  articles  of  the  kind  refer- 
red to,  small  articles  of  household  goods,  were  reason- 
ably necessary  and  convenient  for  the  use  of  the  passen- 
ger, and  were  ordinarily  carried  by  passengers  of  the 
plaintiff's  class.  There  is  no  such  testimony  in  the  pres- 
!  ent  case. 

^^It  has  been  held  that  a  sacque,  a  muff,  and  silver  nap- 
kin rings  carried  by  a  man  cannot  be  classed  as  bag- 
gage." Chicago,  etc.,  R.  R.  Co.  v.  Boyce^  73  111.,  510,  24 
Am.  Rep.,  268. 

"The  baggage  of  the  passenger  is  included  in  the  con- 
tract to  carry  the  passenger ;  that  is,  his  ticket  for  the 
trip  entitles  liim  to  carry  his  baggage  with  him,  and 
without  further  agreement  the  carrier  is  liable  for  tlie 
loss  of  it."  Bennett  v.  Button,  10  N.  H.,  481 ;  Hawkins 
V.  Hoffman,  6  Hill,  586,  41  Am.  Dec,  767 ;  Peixotti  v. 
Mcljmghlin,  1  Strob.,  468,  47  Am.  Dec,  563 ;  Logan  v. 
Pontchartrain  R.  R.  Co.,  11  Rob.  (La.),  24,  43  Am.  Dec, 
199 ;  Cole  v.  GoodvAn,  19  Wend.,  251,  32  Am.  Dec,  470 ; 
Powell  V.  Myers,  26  Wend.,  591 ;  Camden  &  A.  R.  & 
Tra/nsp.  Co.  v.  Bwrk,  13  Wend.,  611,  28  Am.  Dec,  488 ; 
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Hollister  v.  Nouden,  19  Wend.,  234,  32  Am.  Dec,  456. 

^^But  while  a  reasonable  amount  of  baggage,  by  com- 
mon usage,  is  deemed  to  be  included  in  the  fare  of  the 
passenger,  yet  the  courts  should  not  allow  this  custcHn 
to  be  abused,  and  under  pretense  of  baggage  include  ar- 
ticles not  within  the  scope  of  the  term  or  intent  of  the 
party,  thereby  defrauding  the  carrier  of  his  just  com- 
pensation, besides  subjecting  him  to  unknown  hazards.'' 
Miss.  R.  R.  Co.  V.  Kennedy,  41  Misa,  &I9;  Doyle  v.  Riser, 
6  Ind.,  242 ;  Pardee  v.  Drew,  25  Wend.,  459 ;  Pettegrew 
V.  Barnum,  11  Md.,  449,  69  Am.  Dec.,  212. 

Now  applying  the  rule  to  the  present  case:  As  al- 
ready stated,  we  do  not  think  that  any  serious  doubt  can 
be  entertained  as  to  the  articles  mentioned  in  list  No.  1. 
Only  a  few  of  them  call  for  any  special  remark.  As  to 
the  articles  mentioned  as  boys'  and  children's  clothing, 
we  think  they  may  well  be  carried  in  the  mother's  trunk 
as  a  part  of  her  baggage.  The  contents  of  the  savings 
bank  might  have  been  useful  on  the  journey,  and  the 
bank  itself  was  certainly  useful  as  a  receptacle  for  the 
money.  So,  the  zither  might  have  been  useful  for  the 
entertainment  of  the  party  during  the  journey,  and  the 
key  was  a  necessity  for  the  purpose  of  getting  hold  of 
the  instrument. 

The  majority  of  the  court  are  of  the  opinion  that  the 
property  embraced  in  No.  2  might  well  constitute  a  part 
of  the  wife's  baggage;  there  being  only  a  small  amount 
of  it,  and  it  being  customary  for  the  wives  of  the  station 
and  condition  in  life  appearing  here  to  pack  in  their 
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ta-unks  a  few  articles  of  the  husband's  clothing,  when 
they  are  traveling  together. 

The  items  that  appear  in  list  No.  3  are  properly  clas- 
sifiable as  honsehold  goods,  and  do  not  fall  within  the 
designation  of  baggage ;  it  not  appearing  that  they  were 
intended  for  use  upon  the  journey,  but  were  being  trans 
ported  simply  because  the  defendants  in  error  were 
"moving'* — ^that  is,  changing  from  their  former  home 
to  a  new  home  or  place  of  abode. 

Such  articles  should  either  be  transported  as,  freight, 
and  paid  for  as  such,  or  their  presence  should  be  called 
to  the  attention  of  the  carrier,  so  that  he  may  exercise 
his  option  to  charge  therefor,  if  he  desires  to  charge. 

As  already  pointed  out,  the  carrier  receives  no  com- 
pensation for  transporting  baggage  as  such.  The  law 
imposes  upon  him  the  duty  of  transporting  articles  of 
this  character  as  an  incident  merely  of  his  duty  to  trans- 
port the  passenger  himself,  which  means,  of  course,  that 
he  is  not  allowed  to  charge  any  more  for  transporting  a 
passenger  with  baggage  than  one  without  such  incum- 
brance. It  seems  reasonable  that  the  duty  should  be 
held  to  embrace  everything  incident  to  the  necessities, 
comfort,  or  convenience  of  the  passenger  as  such,  ac- 
cording to  his  state  and  condition  in  life  and  the  pur- 
pose of  his  journey;  but  it  does  not  seem  just  that  un- 
der the  guise  of  "baggage^'  the  carrier  should  be  oner- 
ated  with  the  duty  of  transporting,  free  of  charge,  arti- 
cles that  generally  go  as  freight.  There  is,  to  be  sure, 
some  ambiguity  in  the  expression,  "the  purpose  of  the 
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journey."  It  may  be  said,  speaking  broadly,  that  if  the 
purpose  of  the  journey  is  to  "move^'  the  family,  or 
change  its  place  of  permanent  abode,  all  article  apper- 
taining to  that  purpose  may  be  transported  under  the 
head  of  baggage ;  but  that  would  be,  of  course,  an  absurd 
conclusion  because  under  it  the  head  of  the  family — ^in 
the  absence  of  some  limitation  by  amount,  weight,  or 
value,  by  statute,  or  by  contract  in  those  jurisdictions 
where  such  contracts  are  permissible — could  transport 
all  of  his  household  goods  free  of  charge.  The  scope  of 
the  expression  is  indicated  by  the  cases  above  referred 
to  and  others ;  as  where  a  sportsman,  journeying  for 
sport,  may  take  his  gun  case  or  fishing  apparatus 
{Hawkins  v.  Hoffmwn,  6  Hill,  586,  41  Am.  Dec.,  767) ; 
an  artist,  his  easel,  when  he  is  on  a  sketching  tour  {Mer- 
rill  V.  Oriimell,  30  N.  Y.,  619 ) ;  a  surgeon  his  surgical  in- 
struments, when  traveling  with  troops,  under  such  cir- 
cumstances as  that  he  may  have  to  use  them  at  any  time 
{Hannibal  d  St.  Jo.  B.  R.  Co.  v.  Sioift,  12  Wall.,  262, 

20  L.  Ed.,  423 ) ;  a  student,  his  books,  when  in  pursuit  of 
study  {Hopkins  v.  Westcott,  6  Blatchf.,  64  [Fed.  Cas. 
No^  6,692]),  etc. 

In  the  view  we  take  of  the  case  the  assignment  of  er- 
ror last  referred  to  must  be  sustained,  to  the  ex-tent  of 
the  articles  shown  in  No.  3.  The  values  of  all  are  given 
in  the  testimony.  Making  the  proper  deductions  ac- 
cording to  these  values,  the  judgment  of  the  court  below 
must  be  reduced  to  |81.50 ;  this  sum  representing  the 
value  of  the  articles  shown  in  lists  No.  1  and  No.  2.  The 
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judgment  here  will  be  for  that  sum  with  interest  from 
the  bringing  of  this  su}t. 

I  dissent  from  the  view  of  the  majority  as  to  the  prop- 
erty embraced  in  list  No.  2.  I  do  not  think  that  "men's 
woolen  underwear^'  can  be  classed  as  part  of  a  lady's 
baggage ;  nor  do  I  think  the  result  is  altered  by  the  fact 
that  the  husband  and  wife  were  traveling  together.  How 
the  case  would  stand  if  both  were  bona  fide  passengers 
need  not  be  considered.  In  the  present  case  the  hus- 
band was  not  a  legal  passenger.  He  boarded  the  train 
without  purchasing  a  ticket,  and  made  the  whole  jour- 
ney without  paying  fare.  He  testified  that  he  was  en- 
abled to  do  this  through  the  inadvertence  of  the  conduc- 
tor  in  failing  to  call  for  his  fare,  of  which  negligence  on 
the  part  of  the  company's  servant  he  took  advantage. 
Having  performed  the  entire  journey  under  these  cir- 
cumstances, he  practiced  a  fraud  upon  the  company, 
and  in  my  opinion  should  not  be  permitted  to  recover 
the  value  of  a  portion  of  his  own  clothing  lost  on  the 
trip,  on  the  theory  that  it  occupied  the  legal  status  of 
his  wife's  baggage,  and  not  his  own.  The  allowance  of 
such  a  recovery,  as  the  matter  appears  to  me,  compels 
the  carrier  to  respond  in  damages  to  one  to  whom  it  had 
assumed  no  legal  duty,  and  as  to  whom  it  had  committed 
no  wrong. 

The  carrier  did  not  tender  in  the  court  below  the 
amount  for  which  it  was  legally  liable,  and,  although 
the  judgment  is  modified,  must,  in  a  court  of  law,  be 
taxed  with  all  of  the  costs.  The  rule  in  equity  is  dif- 
ferent. 
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LowRY  V.  State. 
(Jackson.    April  Term,  1904.)' 

1.  LABOENY.  No  variance  where  indictment  for  larceny  chargr- 
in^  ownership  of  property  in  two  partners  and  proof  shows  three. 

Where  an  indictment  charged  that  the  ownership  of  the  prop- 
erty stolen  was  in  a  firm  composed  of  two  persons  and  the 
proof  showed  that  it  belonged  to  and  was  in  the  possession  of 
another  firm  composed  of  the  same  persons  and  another,  there 
is  no  material  yariance  between  the  indictment  and  the  proof. 

Code  cited  and  construed:  Sec  7090  (S.);  sec.  6956  (M.  ft  V.): 
seo  6127   (1858). 


8  8AMB.  Ownership  of  whiskey  in  bonded  warehouse  properly 
laid  in  owner. 
Whiskey  in  a  bonded  warehouse  is  in  the  Joint  custody  of  the 
storekeeper  thereof  and  the  owner,  and  there  is  no  material 
yariance  between  an  indictment  charging  larceny  of  the  whis- 
key ayerred  to  be  the  property  of  a  firm  and  the  proof  show- 
ing it  was  stolen  from  a  bonded  warehouse. 

Case  cited  and  approyed:    17.  S.  y.  Witten,  143  U.  S.,  76. 

8.    SAKB.    Ownership  may  be  laid  in  agent  of  owner. 
Where  an  indictment  charges  the  larceny  of  pr(H>erty  from  the 
owner,  proof  of  the  taking  from  the  agent  of  the  owner  is  suf- 
ficient to  sustain  the  indictment. 

Cases  cited  and  approyed:     Renfro  y.  State,  6  Bax.,  617,  620; 
Morehead  y.  State,  9  Humph.,  636;  Hite  y.  State,  9  Terg.,  198. 


FROM  HARDIN. 


Appeal  in  error  from  the  Circuit  Court  of  Hardin 
County. — ^Lbvi  S.  Woods^  Judge. 
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Bbotles  &  McDouGAL^  for  Lowry. 
Attobney-Oenesal  Gates^  for  the  State. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Hardin  county  for  the  larceny  of  fifty  gallons  of  whis- 
ky. The  testimony  showed  that  he  stole  at  least  one 
gallon,  and  he  was  convicted  of  petit  larceny  and  sen- 
tenced to  eighteen  months'  confinement  in  the  State  pen- 
itentiary. 

He  has  appealed  from  the  judgment  of  the  court  be- 
low, and  assigned  errors. 

It  is  insisted  that  there  is  a  fatal  variance  between  the 
indictment  and  the  evidence.  In  the  indictment  the 
whisky  was  charged  to  be  the  property  of  Hardin  & 
Smith.  In  the  evidence  it  appears  that  the  whisky,  at 
the  time  it  was  stolen  was  in  the  bonded  warehouse  of 
Hardin,  Primm  &  Co.  The  latter  firm  was  composed  of 
the  same  members  as  the  former  firm,  with  the  addition 
of  Mr.  Primm.  At  the  time  the  whisky  was  stolen,  as 
stated,  although  it  was  in  the  warehouse,  it  had  been 
sold  by  Hardin,  Primm  &  Co.  to  Hardin  &  Smith,  but 
the  former  retained  a  nominal  interest  of  one  per  cent. 
This  device  was  adopted  for  the  purpose  of  rendering 
unnecessary  a  charge  on  the  books  of  the  two  firms. 

It  is  also  insisted  that  the  plaintiff  was  not  rightly 
convicted,  because  the  possession  of  the  property  was  in 
the  United  States,  being  in  a  bonded  warehouse. 
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We  do  not  think  there  was  any  substantial  yariance 
between  the  allegata  and  probata;  that  is,  between  the 
indictment  and  the  proof.  Even  though  the  interest  of 
Primm  in  the  property  should  be  treated  as  a  real  inter- 
est, still  that  would  not  produce  a  variance.  The  case 
would  fall  under  section  7090  of  Shannon's  Code,  which 
reads  as  follows : 

"When  an  offense  has  been  committed  upon  or  in  rela- 
tion to  any  personal  property  belonging  to  several  part- 
ners or  owners,  it  is  sufficient  to  charge  such  property 
as  belonging  to  one  or  more  of  such  partners  or  owners/' 
It  follows  that  the  indictment  would  be  sustained  by  the 
evidence,  even  though  it  should  be  shown  that  others  of 
the  partners  than  those  named  in  the  indictment  were 
interested  in  the  property. 

We  do  not  think  that  there  was  any  variance  because 
of  the  fact  that  the  whisky  was  in  a  United  States  bond- 
ed warehouse.  In  United  States  v.  Witten,  143  U.  S., 
76, 12  Sup.  Ct,  372,  36  L.  Ed.,  81,  it  is  held  that  whisky 
so  situated  is  in  the  joint  custody  of  the  storekeeper  and 
the  owner.  From  this  it  appears  that  the  whisky  was 
in  joint  possession  of  Hardin,  Primm  &  Co.  (two  of 
whom  constituted  the  firm  of  Hardin  &  Smith)  and  of 
the  storekeeper  of  the  United  States.  Hardin,  Primm 
&  Co.  held  the  property  for  the  real  owners,  Hardin  & 
Smith.  The  government  had  no  interest  in  it  except  to 
secure  the  payment  of  taxes  due.  In  the  case  referred  to 
it  is  said :  "Under  the  requirements  of  the  internal  rev- 
enue laws,  the  warehouse  was  provided  by  the  owner  of 
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the  distillery  at  his  own  expense,  and  on  his  premises, 
and,  although  declared  to  be  under  the  direction  and 
control  of  the  collector  of  the  district,  and  in  charge  of 
a  government  storekeeper,  was  in  the  joint  custody  of 
the  storekeeper  and  the  owner.  The  deposit  of  the  spir- 
its in  the  warehouse  was  solely  for  the  benefit  of  the  dis- 
tiller, and  to  enable  him  to  give  bond  for  the  payment  of 
the  tax  on  the  spirits,  instead  of  paying  the  tax  at  once. 
The  government  assumed  no  responsibility  to  him  for 
their  safekeeping.  If  he  was  not  satisfied  with  the  se- 
curity of  the  warehouse,  he  had  only  to  take  any  meas- 
ure consistent  with  the  access  and  supervision  of  the 
revenue  officers  to  make  it  more  secure,  or  else  to  pay 
the  tax  and  remove  the  spirits.  The  only  duty  which 
the  revenue  officers  owed  in  regard  to  the  security  of  the 
warehouse  and  the  safe-keeping  of  the  spirits  therein 
was  to  the  government,  and  not  to  the  defendants ;  and 
any  negligence  of  those  officers  gave  the  defendants  no 
rights  against  the  government,  and  afforded  them  no  ex- 
cuse for  not  performing  their,  obligations  according  to 
its  terms." 

As  stated  above,  the  whisky  was  held  for  the  owners, 
and  Hardin,  Primm  &  Co.  were  the  agents  of  the  owners. 
Proof  of  a  taking  from  the  agent  of  an  owner  would  sus- 
tain an  indictment  charging  a  larceny  from  the  owner. 
Renfro  v.  The  State,  6  Baxt.,  517,  520.  See,  also.  More- 
head  V.  The  State,  9  Humph.,  635 ;  Hite  v.  The  State,  9 
Yerg.,  198. 

There  was  no  error  in  the  judgment  of  the  court  be- 
low, and  it  must  be  affirmed. 
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Leslib  L.  Habbell  v.  R.  A.  Spbed^  Clerk. 
{Jackson.    April  Term,  1904.) 

1.  INTOXIOATINa  LiaUOBS.  Their  sale  on  boat  engaged  in 
interstate  commerce  while  in  jiirisdiction  of  this  state  subjects 
seller  to  privilege  tax. 
A  barkeeper  running  a  bar  under  &*  lease  and  selling  intoxicating 
liquors  on  a  ferryboat,  while  at  its  landing  within  the  Juris- 
diction of  this  State,  is  subject  to  the  privilege  tax  imposed  by 
statute  upon  persons  selling  liquors  on  steamboats,  vessels,  or 
other  water  crafts,  although  such  ferryboat  belongs  to  a  cor- 
poration duly  created  and  existing  under  the  laws  of  another 
State  where  its  Htus  is,  and  is  used  in  plying  between  a  port  in 
that  State  and  one  in  this  State.  « 

Acts  cited  and  construed  1903,  ch.  257,  sec.  4,  p.  616; act  of  con- 
gress of  August  8th,  1890,  26  Stat.,  313,  ch.  728,  known  as  the 
"Wilson  Bill." 

Cases  cited  and  approved:  License  Gases,  5  How.,  504;  Barte- 
meyer  v.  Iowa,  18  Wall.,  129;  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25;  Foster  v.  Kansas,  112  U.  S.,  201;  Mugler  v.  Kan- 
sas, 123  U.  S.,  623;  Kidd  y.  Pearson,  128  U.  S.,  1;  Eilenbecker 
V.  Plymouth  County,  134  U.  S.,  31;  Bowman  v.  Railroad,  125 
TJ.  S.,  466;  Leisy  v.  Hardin,  135  U.  S.,  100;  Wilkerson  v.  Rah 
rer,  140  U.  S.,  561;  Rhodes  v.  Iowa,  170  U.  S.,  412;  Vance  v. 
Vandercock  Co.,  170  U.  S.,  468. 

Case  cited  and  disapproved:     State  v.  Frappart,  31  La.  Ann.,  840. 

9.  8AMB.  Sama  Imposition  of  privilege  tax  for  its  sale  is  with- 
in the  police  powers  of  the  State. 
The  imposition  of  privilege  tax  for  selling  intoxicating  liquors 
on  steamboats,  which  are  engaged  in  interstate  commerce, 
while  at  landings  within  the  Jurisdiction  of  this  State^  is  dis- 
tinctly within  the  police  powers  of  the  State,  (/'c?^/,//.  229, 230.) 
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Cases  cited  and  approved:  License  Cases,  5  How.,  504;  Barte- 
meyer  v.  Iawa»  18  Wall.,  129;  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.,  25;  Foster  v.  Kansas,  112  U.  S.,  201;  Mugrler 
Y.  Kansas,  123  U.  S.,  623;  Kidd  y.  Pearson,  128  U.  S.,  1;  Eilen- 
becker  y.  Plsrmouth  County.  134  U.  S.,  31. 

8.    OOBPORATION.    Taacation  in  the  State  of  its  existence  or 

where  the  property  rests. 

Steamboats  belonging  to  a  corporation  and  used  in  transporting 

freight  and  passengers  between  States  can  be  taxed  in  the 

State  under  the  laws  of  which  the  corporation  is  created  and 

« 

exists,  at  the  home  port  of  the  company,  and  at  their  Htus 
when  at  rest.    (Post,  pp.  227,  228.) 

Case  cited  and  approved:  Transportation  Co.  y.  Wheeling,  99 
U.  S.,  273. 

4.  SAME.    Of  other  States  are    not  taxable    here  on  interstate 
commerce  business,  when. 

This  State  can  neither  impose  a  tax  upon  the  capital  stock  of 
a  corporation  of  another  State,  nor  upon  its  boats  engaged  in 
interstate  commerce,  and  making  only  temporary  landings  in 
this  St&te;  nor  a  privilege  tax  for  carrjrlng  on  the  business  of 
such  interstate  commerce.  (Post,  p.  228.) 

Cases  cited  and  approved:  Ferry  Co.  v.  Pennsylvania,  114  IT.  S., 
196;  St.  Louis  y.  Ferry  Co.,  11  Wall.,  423;  Henderson  y.  New 
York,  92  U.  S.,  259. 

5.  INTOZIOATINO  LIQUOBS.    Their  importation  or  sale  is  sub- 
ject to  State  legislation. 

The  importation  or  sale  of  liquors,  whether  in  the  original  pack- 
age or  after  they  are  broken,  is  subject  to  the  leglsl&tion  of 
the  State  or  Territory  into  which  they  are  imported,  or  in 
which  they  are  stored.     (Post,  pp.  228-235.) 

Acts  cited  and  construed:     Act  of  congress  of  August  8,  1890^ 
26  Stat..  313.  ch.  728.  known  as  the  "Wilson  Bill." 
113  Tenn— 16 
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Cases  cited:  Bowman  y.  Railroad,  126  XT.  S.,  465;  Leisy  ▼.  Har- 
din, 135  U.  S.,  100';  Wilkerson  v.  Rahrer,  140  U.  S.,  661;  Rhodes 
T.  Iowa,  170  U.  S.,  412;  Vance  ▼.  Vandercock  Ck».,  170  U.  8., 
468. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. 
P.  Young,  Judge. 

Randolph  &  Randolph,  for  plaintiff. 

Attorney-General  Cates  and  0.  D.  M.  Geeer,  for  de- 
fendant. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

This  case  is  before  us  on  an  agreed  statement  of 
facts,  from  which  is  appears  that  the  West  Memphis 
Ferry  Company  is  a  corporation  duly  created  under  the 
laws  of  the  State  of  Arkansas,  having  its  situs  at  West 
Memphis,  in  the  county  of  Crittenden,  in  that  State,  on 
the  western  bank  of  the  Mississippi  river ;  that  the  cor- 
poration, by  its  charter,  has  a  right  to  own  and  use 
water  craft  on  that  river,  and  for  three  years,  under  the 
license  duly  and  legally  issued  to  it  by  the  county  of 
Crittenden,  it  has  been  operating  ferryboats  across  the 
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Mississippi  riyer,  carrying  passengers  and  freight 
from  West  Memphis,  and  landing  at  its  dock  at 
the  wharf  at  the  city  of  Memphis,  in  this  State,  where 
it  would  discharge  the  same,  and  take  on  other  passen- 
gers and  freight  for  transport  to  its  home  port  and  one 
or  two  other  ports  in  the  State  of  Arkansas ;  that  a  bar 
was  maintained  on  each  of  its  boats,  where  liquors 
were  sold ;  and  that  the  privilege  of  keeping  the  bar  on 
one  of  these  boats  was  rented  to  Harrell,  the  plaintiff 
in  error,  who  had  been,  and  was,  engaged  in  selling  in- 
toxicants by  retail  to  passengers  on  its  boats,  and  such 
other  persons  as  happened  to  come  on  board,  and  de- 
sired to  make  purchases  thereof. 

For  the  exercise  of  this  privilege,  the  State  of  Tennes- 
see, through  a  proper  officer,  required  Harrell,  under 
the  menace  of  a  distress  warrant,  to  pay  the  license  tax 
which  it  was  insisted  was  due  under  that  portion  of  sec- 
tion 4  of  chapter  257,  p.  615,  of  the  Acts  of  1903  which 
reads  as  follows :  "Persons  selling  beer  or  any  quantity 
of  liquor  on  steamboats,  flatboats  or  any  other  vessel 
or  water  craft  or  from  railroad  cars  shall  pay  a  tax, 
each  in  lieu  of  all  other  taxes,  to  be  paid  in  any  county 
they  may  elect,  per  annum  two  hundred  dollars."  This 
payment  was  made  under  protest,  and  the  present  suit 
was  brought  to  recover  the  money  so  paid,  upon  the 
ground  that  it  was  illegally  exacted. 

That  the  steamboats  used  by  the  West  Memphis  Ferry 
Company  in  carrying  on  its  business  of  transporting 
freight  and  passengers  could  be  taxed  in  the  State  of 
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ArkansaB,  at  the  home  port  of  the  company,  and  their 
8itu8  when  at  rest,  is  settled  in  Cin.  Trans.  Co.  v.  Wheel- 
ing, 99  U.  S.,  273,  25  L.  Ed.,  412.  It  is  also  settled  that 
the  State  of  Tennessee  could  neither  impose  a  tax  on  the 
capital  stock  of  this  ferry  company,  incorporated  as  it 
was  by  the  State  of  Arkansas  (Olaucester  Ferry  Co. 
V.  Com.  of  Pa.,  114  U.  S.,  196,  5  Sup.  Ct.,  826,  29  L.  Ed., 
158),  nor  upon  the  boats,  engaged,  as  they  were  in  in- 
terstate commerce,  and  making,  as  they  did,  only  tem- 
porary landings  at  the  wharf  in  the  city  of  Memphis 
{8t.  Louis  Y.  Wiggins  Ferry  Co.,  11  Wall.,  423,  20  L. 
Ed.,  192). 

The  question  then  presented  is^  does  the  principle 
which  thus  restrains  the  taxing  power  of  this  State, 
both  as  to  the  capital  stock  of  this  company,  and  of  its 
boats  employed  in  ferry  purposes,  also  prevent  the  ex- 
action of  a  privilege  tax  from  one  running  a  bar  on  one 
of  these  boats  while  at  its  landing  within  the  jurisdic- 
tion of  this  State? 

We  think  it  beyond  doubt  that  the  legislature  of  Ten- 
nessee could  not  impose  a  privilege  tax  upon  this  com- 
pany for  disembarking  its  passengers  and  discharging 
its  cargoes  of  freight  at  the  wharf  in  the  city  of  Memp- 
his, or  for  gathering  passengers  and  freight  to  be  trans- 
ported across  the  river  to  the  State  of  Arkansas. 
Oloucester  Ferry  Co.  v.  Com.  of  Pa.,  supra.  The  exemp- 
tion from  this  tax  rests  upon  the  fact  that  receiving  and 
landing  passengers  and  freight  were  incident  to  their 
transportation,  without  which  there  could  be  no  such 


5  Gates]  APEIL  TERM,  1904.  229 

Harrell  y.  Speed. 

thing  as  transportation  of  either  across  the  Mississippi 
river.  Such  a  tax  would  be  a  burden  on  interstate  com- 
merce, and  clearly  unenforceable.  Henderson  v.  Mayor 
N.  T.,  92  U.  S.,  259,  23  L.  Ed.,  543. 

But  can  the  same  thing  be  said  as  to  the  privilege  li- 
cense required  for  maintaining  a  bar  for  the  sale  of  spir- 
ituous liquors  on  one  of  its  boats?  So  far  as  the  agreed 
statement  of  facts  shows^  the  charter  conferred  no  right 
on  the  company  to  maintain  a  bar,  or  rent  the  privilege 
of  doing  so  to  another ;  nor  can  we  see  that  the  exercise 
of  such  a  privilege  forms  an  essential  part  of  the  busi- 
ness which  it  is  authorized  to  do. 

But  again,  it  is  not  disclosed  that  the  liquors  and  beer 
dispensed  to  customers  over  the  bar  on  the  boat  in  ques- 
tion were  brought  into  this  State  from  Arkansas,  or 
from  any  other  foreign  State,  so  as,  in  any  form,  to  give 
the  plaintiff  in  error  the  benefit  of  the  interstate  clause 
of  the  federal  constitution  or  any  of  the  laws  of  congress 
regulating  commercial  intercourse  between  the  States. 
For  all  that  appears  in  the  record,  the  intoxicants  kept 
and  sold  at  this  bar  may  have  been  purchased  in  Tennes- 
see by  Harrell  for  retail  at  the  port  of  Memphis,  within 
this  State.  If  this  be  the  fact,  we  can  see  no  reason  why 
the  plaintiff  in  error,  so  retailing,  should  stand  on  any 
higher  ground  than  the  seller  of  drinks  over  the  bar  of 
any  one  of  the  saloons  of  that  city. 

But  we  do  not  deem  it  necessary  to  place  this  case  on 
narrow  or  technical  ground,  as  we  think  the  judgment 
of  the  trial  court  can  be  rested  on  the  broader  ground 
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that  the  imposition  of  the  tax  or  license  fee  was  dis- 
tinctly within  the  police  power  of  the  State. 

With  regard  to  the  retailing  of  intoxicants,  there  haB 
never  been  a  question  as  to  the  right  of  the  several 
States  to  control  the  subject  The  long  line  of  cases 
found  in  the  reports  of  the  supreme  court  of  the  United 
States  agree  in  affirming  the  general  proposition  that 
the  regulation  of  th^  manufacture  and  the  sale  of  intox- 
icating liquors  is  peculiarly  under  the  control  of  the 
States^  and  within  their  police  power,  which  haA  not 
been  surrendered  to  the  federal  government.  License 
Cases,  5  How.,  504, 12  L.  Ed.,  256 ;  Bartemeyer  v.  Iowa, 
18  Wall.,  129,  21  L.  Ed.,  929 ;  Boston  Beer  Go.  v.  Mass., 
97  U.  S.,  25,  24  L.  Ed.,  989 ;  Foster  v.  Kan.,  112  U.  S- 
201,  5  Sup.  Ct,  897,  28  L.  Ed.,  629 ;  Mugler  v.  Kan.,  123 
U.  S.,  623,  8  Sup.  Ct,  273,  31  L.  Ed.,  205 ;  Kidd  v.  Pear- 
son, 128  U.  S.,  1,  9  Sup.  Ct,  6,  32  L.  Ed.,  346 ;  Eilenr 
hecker  v.  Ply.  Co.  134  U.  S.,  31,  10  Sup.  Ct.,  424,  33  L. 
Ed.,  801. 

In  the  earliest  and  most  celebrated  of  these  cases,  re- 
ported under  the  title  of  the  ^^License  Cases,^'  supra, 
there  was  involved  a  question  of  the  constitutionality  of 
certain  laws  passed  by  the  legislatures  of  Massachuetts, 
New  Hampshire,  and  Rhode  Island,  restricting  the  sale 
of  liquors  in  these  different  Statea  In  the  New  Hamp- 
shire case  the  courts  of  the  State  applied  the  statute 
then  in  force  to  the  sale  by  the  imiK>rter  of  a  barrel  of 
gin,  which  was  unbroken  and  in  the  same  condition  that 
it  waB  when  brought  into  the  State.    The  justices  of  the 
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supreme  court  of  the  United  States  agreed  in  maintain- 
ing the  constitutionality  of  this  statute^  though  thej 
rested  their  conclusion  on  different  grounda  Chief 
Justice  Taney,  in  an  opinion  universally  recognized  as 
of  great  ability,  while  conceding  the  power  of  congress 
to  deal  exclusively  with  the  subject  of  the  importation 
of  intoxicants,  and,  when  so  dealing  with  it,  that  its  ac* 
tion  would  supplant  all  repugnant  statutes  passed  by 
the  States,  yet  held  that  the  acts  in  question  were  valid, 
because  congress  had  not  legislated  with  r^ard  thereto. 
This  view  was  the  prevailing  one  with  that  court  for. 
many  years,  sb  the  reasoning  of  the  chief  justice  was  of- 
ten referred  to,  and  the  decision  was  as  often  cited  with 
approval. 

But  in  Botfyman  v.  Chicago  d  Northu^estem  RaUioay 
Co.,  125  U.  S.,  465,  8  Sup.  Ct,  689,  1062,  31  L.  Ed., 
700,  the  authority  of  these  cases  was  greatly  weakened. 
The  Bowman  case  involved  the  validity  of  a  statute 
of  the  State  of  Iowa  which  imposed  a  penalty  upon  any 
railroad  company  or  other  common  carrier  that  should 
knowingly  bring  into  the  l^tate  any  intoxicating  liquors 
without  first  having  obtained  a  certificate  from  the 
proper  authority  certifying  that  the  consumer  was  au- 
thorized by  the  laws  of  Iowa  to  sell  such  liquors.  While 
the  court  recognized  that  this  statute  had  been  passed 
for  the  purpose  of  carrying  out  the  general  legislative 
design  to  protect  the  health  and  morals  of  the  people  of 
that  State,  yet  it  was  held  to  be  unconstitutional,  upon 
the  ground  that  it  was  an  effort  to  regulate  commerce 
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between  the  States.  While  the  court  did  not  in  express 
terms  overrule  the  License  Cases,  and  the  later  cases 
resting  for  authority  on  them,  yet  there  was  a  clear  sug- 
gestion throughout  the  argument  of  a  doubt  as  to  the 
soundness  of  the  conclusion  announced  therein.  But 
what  the  court  seemed  to  hesitate  to  do  in  the  Bowmajn 
case  was  expressly  done  by  a  majority  opinion  in  Leisy 
V.  Hardin,  135  U.  S.,  100,  10  Sup.  Ct,  681,  34  L.  Ed., 
128.  There  it  was  held  that  the  importation  of  liquors 
from  foreign  countries,  and  from  one  State  to  another, 
was  a  subject  which  required  a  general  and  uniform 
rule  for  its  regulation,  free  from  State  interference, 
and  therefore  the  States  were  without  authority  to  con- 
trol the  subject,  even  though  congress  had  not  enacted 
any  legislation  with  regard  thereto. 

The  opinions  in  these  two  later  cases  attracted  great 
attention,  and  produced  a  feeling  of  discontent  among 
those  who  believed  the  liquor  traffic,  in  all  of  its  power, 
should  be  under  the  supervision  of  the  various  States. 
This  conviction  was  so  widespread,  and  such  pressure 
was  brought  to  bear  upon  coi^ress,  that  in  1890  it  pas- 
sed an  act,  popularly  known  as  the  "Wilson  BilP^  (Act 
Aug.  8, 1890,  26  Stat.,  313,  c.  728  [U.  S.  Comp.  St.,  1901, 
p.  3177]),  which  provides  that  "all  fermented,  distilled 
or  other  intoxicating  liquors  or  liquids  tranported  into 
any  State  or  Territory  or  remaining  therein  for  use,  con- 
sumption, sale  or  storage  therein,  shall  upon  arrival  in 
such  State  or  Territory  be  subject  to  the  operation  or  ef- 
fect of  the  laws  of  such  State  or  Territory    .    •    .    and 
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shall  not  be  exempt  therefrom  by  reason  of  being  intro- 
duced therein  in  original  packages  or  otherwise." 

The  constitutionality  of  this  law  was  attacked  in  WiU 
kerson  v.  Rahrer,  140  U.  S.,  561,  11  Sup.  Ct,  865,  35  L. 
Ed.,  572,  but  it.  was  there  sustained  as  a  proper  exercise 
of  legislative  power. 

But  it  is  to  be  observed  that  the  authority  of  Bowman 
V.  Chicago  Ry.  Co.,  supra^  and  of  Leiay  v.  Hardin,  supra, 
never  extended  further  than  to  protect  the  importer  of 
original  packages  or  fermented  or  distilled  liquors  or 
beer  as  long  as  they  were  unbroken,  and,  by  necessary 
implication,  excluded  from  the  exemption  from  State 
control  those  persons  engaged  in  the  mere  retail  liquor 
business.  As  to  them  and  their  business,  no  doubt  ever 
did  exist  of  the  State's  power  of  regulation  by  the  impo- 
sition of  privilege  taxes  or  otherwise,  and  the  only  ef- 
fect of  the  Wilson  bill  was  to  hand  over  the  importer, 
even  with  his  original  package,  after  the  terminus  of 
its  transit  had  been  reached,  to  the  control  of  the  State. 

So  it  is  that  the  importer  of  intoxicants,  whose  pack- 
ages had  reached  such  terminus,  and  the  retailer  now 
stand  on  the  same  ground,  and  are  equally  under  the 
strong  and  restraining  hands  of  the  several  States. 

But  it  is  said,  however,  in  the  argument  of  the  counsel 
for  plaintiff  in  error,  that  this  act  was  not  intended  to 
interfere  with  the  interstate  commerce  of  intoxicants, 
but  its  operation  was  confined  to  liquors  or  liquids  in- 
troduced into  a  State  or  Territory  after  they  had  become 
mingled  with  the  mass  of  the  taxable  property  of  such 
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State  or  Territory ;  and  for  this  proposition  WUkerson 
V.  Rahrer,  supra,  Rhodes  v.  lown,  170  U.  S.,  412, 18  Sup. 
Ct,  664,  42  L.  Ed.,  1088,  and  Vance  y.  Vandercock  Co., 
170  U.  S.,  468, 18  Sup.  Ct,  645,  42  L.  Ed.,  1111,  are  cited 
by  counsel. 

To  this  contention  it  may  be  replied  that,  were  this  its 
only  eflfect,  then  it  was  idle  legislation.  For  it  was 
never  a  matter  of  doubt — the  absolute  right  of  the  State 
to  control,  by  taxation  or  otherwise,  either  intoxicants 
or  any  other  character  of  property,  when  once  incorpor- 
ated with  the  general  mass  of  property  within  the 
State.  As  has  been  seen,  as  to  intoxicants,  the  struggle 
upon  the  part  of  some  of  the  States  was  to  assume  con- 
trol while  they  were  in  unbroken  packages  in  the  hands 
of  the  importer.  It  was  against  this  claim  the  cases  of 
Boivman  v.  Chicago  4*  Northwestern  Ry.  Co.,  supra,  and 
Leisy  v.  Eardin,  supra,  were  leveled.  It  was  there,  how- 
ever, conceded,  and,  so  far  as  we  know,  it  has  been  uni- 
formly so,  that,  when  once  the  original  package  is 
broken  it  has  passed  beyond  the  limit  of  federal  control, 
and  into  that  of  the  State. 

Nor  do  the  cases  upon  which  the  counsel  of  plaintiff 
in  error  rests  for  this  contention  support  it.  In  WUk- 
erson V.  Rahrer,  supra,  the  court,  having  dis- 
cussed the  restrictive  effect  upon  the  legislation  of  the 
several  States  of  the  Bowman  and  Leisy  cases,  then 
adds  (referring  to  the  Wilson  bill) :  "Congress  has 
now  spoken,  and  declared  that  imported  liquors  or  liq- 
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nids  shall,  upon  arriyal  into  a  State,  fall  within  the  cat- 
egory of  domestic  articles  of  a  similar  nature.  Is  the 
law  open  to  constitutional  objection?"  In  Rhodes  v. 
Stdte  of  lotoa,  supra,  it  is  said,  "It  has  been  settled  that 
the  effect  of  the  act  of  congress  is  to  allow  the  statutes  of 
the  several  States  to  operate  upon  packages  of  imported 
liquor  before  sale ;"  but  it  was  at  the  same  time  held 
that  State  legislation  of  a  restrictive  character  could 
not  attach  to  such  packages  "the  moment  they  reached 
the  State  line,  and  before  the  completion  of  the  act  of 
transportation."  The  first  of  the  syllabi  in  Vance  v. 
Vandercock  Co.,  supra,  clearly  shows  that  it  is  in  accord 
with  the  Wilkerson  and  Rhodes  casea  It  is  as  follows : 
"Under  the  act  of  August  8, 1890  [Wilson  Bill ;  26  Stat., 
313,  c.  728  (U.  S.  Comp.  St.  1901,  p.  3177)],  the  restric- 
tion and  regulations  of  State  laws  become  operative  on 
the  original  packages  of  intoxicating  liquors  imported 
into  a  State  before  the  sale  thereof,  and  therefore  such 
package}^  cannot  be  sold  if  the  State  law  forbids  the  sale, 
or  can  be  sold  in  the  manner  and  form  prescribed  by 
the  State  regulations." 

We  have  been  referred  to  the  case  of  State  v.  Frap- 
part,  31  La.  Ann.,  340,  where  it  was  held  that  the  impo- 
sition of  a  license  tax  for  selling  beer  and  liquors  from 
a  bar  on  a  steamboat  plying  between  ports  in  the  States 
of  Louisiana  and  Mississippi,  at  one  of  the  intermediate 
ports,  was  an  unauthorized  interference  with  commerce 
between  the  States.,  This  case,  it  may  be  conceded,  sus- 
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tains  the  contention  of  plaintiff  in  error;  but  we  are 
not  able  to  agree  with  it^  as,  in  our  view,  the  retailing 
of  liquor  does  not,  in  any  event,  constitute  interstate 
commerca 

It  follows  that  the  judgment  of  the  lower  court  is  af- 
firmed* 
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MES.  MABY  J.  WiLKEESON  V.  P.  J.  Dbnnison  et  dl. 
{Jackson.    April  Term,  1904). 

1.  AOKKOWLEDOMBNT.  Privy  examination  of  a  married 
woman  taken  before  deputy,  with  certificate  made  by  him  in 
name  of  principal  clerk  of  the  county  court,  is  valid. 
The  acknowledgment  and  privy  examination  of  a  married  woman 
properly  taken  before  a  deputy  clerk  of  the  county  court,  in  the 
absence  of  her  principal,  where  the  certificate  is  made,  by  the 
deputy,  in  the  name  of  the  principal  clerk  of  the  county  court, 
whose  name  is  signed  thereto  by  the  deputy,  though  the  dep- 
uty's name  nowhere  appears  in  the  certificate  and  is  not  at- 
tached to  it,  is  valid. 

Code  cited  and  construed:  Sees.  3679,  3713,  6865,  subsec.  4  (S.); 
sees.  2819,  2825,  4826,  subsec.  4  (M.  &  V.);  sees.  2012,  2039, 
4060,  subsec.  4  (T.  A  S.  and  1868). 

Cases  cited  and  approved:  Tallbott  v.  Hooser,  12  Bush,  414; 
Trlplett,  etc.,  v.  Oill.,  etc.,  7  J.  J.  Marsh,  438;  Commonwealth 
V.  Arnold,  3  Litt,  316. 

9.    SAKE.    Acknowledgment  before  deputy  clerk  of  the  county 

court,  with  certificate  in  his  own  name,  is  valid. 

Acknowledgment  or  probate  taken  before  a  deputy  clerk  of  the 

county  court,  with  the  certificate  made  and  signed  by  him  in 

his  own  name,  without  the  name  of  his  princlp&l  appearing 

therein,  is  valid.    (Post,  pp,  239-242.) 

Gases  cited  and  approved:  Martin  v.  Porter,  4  Heis.,  413;  Beau- 
mont V.  Teatman,  8  Hum.,  642;  Tipton  v.  Jones,  10  Heis.,  666. 

8.    DEPUTIES.    Clerks  of  county  courts  may  api>oint  deputies 
clothed  with  all  the  powers  of  themselves. 
Clerks  of  county  courts  are  authorized  to  appoint  deputies  who 
are  vested  with  all  the  powers  and  authority  of  the  principal 
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clerks,  and  whose  acts  are  the  acts  of  the  principal  clerks  by 
their  lawfully  appointed  agents.    (Post,  p.  239.) 

Code  cited  and  construed:  Sees.  3679,  3718,  58<5,  subsec.  4  (S.) ; 
sees.  2819,  2826,  4826,  subsec.  4  (M.  &  V.);  sees.  2012,  2039, 
4050,  subsec.  4  CT.  ft  S.  and  1868). 


FROM  HENDERSON. 


Appeal  from  the  Chancery  Court  of  Henderson  Coun- 
ty.— ^A.  Q.  Hawkins,  Chancellor. 

W.  M.  Taylor  and  D.  E.  Scott,  for  complainant. 

J.  T.  Hayes  and  T.  A.  Lancaster,  for  defendants. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Complainant  attacks  a  deed  made  by  her  husband, 
when  in  life,  and  herself,  conveying  certain  lands  of  the 
former,  upon  the  ground  that  it  has  no  valid  certificate 
of  her  privy  examination  annexed  and  registered. 

The  relief  sought  is  a  recovery  of  homestead. 

It  is  admitted  that  the  privy  examination  was  taken 
by  S.  E.  Murray,  the  legally  appointed  deputy  of  D.  A. 
Griggs,  clerk  of  the  county  court  of  Henderson  county, 
and  that  he  made  and  appended  to  the  deed  a  certificate 
in  proper  form^  save  that  it  recites  that  the  examination 
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waB  taken  by  D.  A.  Griggs,  county  clerk,  and  purports 
to  have  been  signed  by  him  officially  in  his  own  proper 
person,  and  this  is  the  ground  of  the  attack.  It  is  said 
that,  the  examination  having  been  taken  by  S.  E.  Mur- 
ray in  the  absence  of  his  principal,  the  certificate  should 
have  been  made  in  his  name  as  deputy  clerk,  and  so 
signed  by  him,  and,  having  been  made  in  the  name  of 
the  clerk,  and  attested  by  his  signature,  it  is  void. 

Clerks  of  the  county  courts  of  this  State  are  author- 
ized to  appoint  deputies  with  full  power  to  transact  all 
the  business  of  such  clerks.  Code  1858,  section  4050, 
subsec.  4  (Shannon's  Ed.,  section  5865). 

Deputies  appointed  under  this  statute  are  vested  with 
all  the  powers  and  authority  of  principal  clerks. 

This  court  construing  this  section  in  Martin  v.  Por- 
ter ^  4  Heisk.,  413,  said: 

"The  power  to  appoint  a  deputy  necessarily  involves 
the  idea  that  he  shall  act  in  the  place  of  and  for  the  reg- 
ular  clerk,  and  exercise  the  same  powers ;  the  acts  of  the 
deputy  being  the  acts  of  the  principal  clerk  by  his  law- 
fully appointed  agent." 

The  statute  providing  for  the  authentication  of  in- 
struments for  registration  authorizes  the  acknowledg- 
ment, which  includes  privy  examination,  to  be  made  by 
the  persons  executing  them  who  reside  or  are  within  the 
State,  before  the  clerk,  or  his  legally  appointed  deputy, 
of  any  county  court  of  the  State.  Code  1858,  section 
2039  (Shannon's  Ed.,  section  3713). 

There  can  be  no  doubt  but  that  under  both  of  the 
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Beetions  of  the  Code  referred  to  a  l^ally  appointed  dep- 
uty of  a  clerk  of  the  county  court  is  authorized  to  take 
the  privy  examination  of  a  married  woman  to  a  convey- 
ance of  her  real  estate,  and  the  only  open  question  is 
whether  or  not  the  certificate  which  is  required  to  be 
made  of  the  examination  shall  show  that  it  was  made 
and  signed  by  him  as  such  deputy,  or  made  in  the  name 
of  the  principal  and  authenticated  by  his  signature. 

There  is  nothing  in  either  of  these  sections  directing 
the  course  to  be  pursued,  and  the  question  must  be  de- 
termined upon  principle. 

Mr.  Mechem,  in  his  work  upon  Public  Officers,  section 
585,  has  very  clearly  stated  the  law  upon  the  subject  in 
these  words: 

"The  question  in  whose  name  ft  deputy  officer  should 
act  is  one  of  much  importance  and  of  considerable  ap- 
parent uncertainty.  The  conflict  in  the  cases  is,  how- 
ever, believed  to  be  more  apparent  than  real,  and  to  be 
readily  settled  by  reference  to  principles  already  con- 
sidered. 

"In  several  of  the  States  the  authority  to  act  in  an  of- 
ficial capacity  is  given  to  the  principal  alone,  or,  if  the 
appointment  of  deputies  is  recognized  or  authorized  by 
law,  they  are  r^arded  as  the  mere  private  agents  or  ser- 
vants of  the  principal,  and  not  as  independent  public  of- 
ficers deriving  independent  authority  from  the  law. 
Where  such  is  the  case,  the  authority  exercised  by  the 
deputy  is  manifestly  a  derivative  and  subsidiary  one — it 
is  the  authority  copferred  upon  the  principal,  and  not 
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an  authority  inherent  in  the  deputy.  It  follows  then, 
logically  and  l^aJly,  that  the  authority  should  be  exer- 
cised  in  the  name  of  him  in  whom  it  exists,  and  not  in 
his  name^  who  of  himself  has  no  recognized  authority  at 
all.  The  execution  should,  therefore,  be  in  the  name  of 
the  principal  alone  or  in  the  name  of  the  principal  by 
the  deputy. 

^'In  other  States,  as  has  been  seen,  the  deputy  is  rec- 
ognized as  an  indei>endent  public  officer,  and  is  endowed 
by  law  with  authority  to  do  any  act  which  his  principal 
might  do.  In  these  cases,  where  the  authority  exists  in 
the  deputy  himself  by  operation  of  law,  and  is  not  de- 
rived solely  through  the  principal,  it  is  well  executed  in 
the  name  of  him  in  whom  it  exists,  the  deputy  himself. 

"Under  either  state  of  facts  the  authority  of  a  spec- 
ial deputy,  who,  as  has  been  seen,  is  regarded  as  the 
mere  private  agent  or  servant  of  the  principalj  would, 
unless  otherwise  provided  by  statute,  be  properly  exer- 
cised in  the  name  of  the  principal.'' 

We  are  of  the  opinion  that  deputy  clerks  of  the  county 
courts  of  this  State  are  authorized  to  take  and  certify 
the  acknowledgment  of  deeds  in  both  the  names  of  their 
principals  and  themselves  as  deputies.  The  authority 
to  do  so  in  the  name  of  their  principals  is  conferred  by 
section  4050,  supra,  vesting  in  them  all  the  powers  of 
principal  clerks;  and  section  2039,  supra,  confers  upon 
them  in  their  official  capacity  as  deputies  the  authority 
independent  of  that  derived  from  the  principal  clerks. 

113  Tenii~16 
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This  last  was  held  by  this  court  in  the  case  of  Beaumont 
V.  Yeatman,  8  Humph.,  542,  where  an  acknowledgment 
or  probate  made  and  signed  by  a  deputy  clerk  in  his  own 
name,  that  of  the  principal  nowhere  appearing,  was 
held  valid,  and  the  deed  properly  authenticated  for  reg- 
itration ;  and  this  was  also  reaffirmed  in  the  later  case 
of  Tipton  V.  Jones,  10  Heisk.,  565. 

We  have  no  reported  case  in  this  State  in  which  the 
validity  of  an  acknowledgment  taken  and  certified  by  a 
deputy  in  the  name  of  his  principal,  like  the  one  here 
involved,  has  been  called  in  question.  It  is  true  that 
Judge  Turley,  in  the  case  of  JSeaumont  v.  Yeatman, 
above  referred  to,  does  state  that  certificates  of  acknow- 
ledgments should  be  made  by  and  in  the  name  of  the  of- 
ficer taking  the  acknowledgments,  but  the  question  we 
.  now  have  for  decision  was  not  involved  there,  and  this 
statement  was  mere  dictum. 

This  precise  question  arose  in  the  case  of  Talhott  v. 
Hooser,  12  Bush,  414.  The  acknowledgment  to  the  deed 
challenged  in  that  case  was  taken  by  R  .E.  Harrison,  the 
deputy,  and  the  certificate  was  written  so  as  to  show  that 
the  maker  of  the  conveyance  acknowledged  the  execu- 
tion of  it  before  B.  M.  Harrison,  the  clerk  of  the  court 
whose  signature  also  appeared  to  it,  as  if  it  had  been 
signed  by  himself.  These  were  admitted  facts.  The  con- 
tention of  complainant  was  that  the  certificate  was  not 
the  act  of  B.  M.  Harrison,  because  he  did  not  take  the  ac- 
knowledgment or  make  the  certificate;  and  that  it  was 
not  that  of  R.  E.  Harrison,  the  deputy,  since  it  did  not 
appear  to  be  made  by  him,  and  he  did  not  sign  it. 
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The  courts  in  holding  the  certificate  valid,  said : 

^'The  deputy  %  but  the  officer's  shaxlow,  and  doth  all 
things  in  the  name  of  the  officer  himself,  and  nothing  in 
his  own  name,  and  his  grantor  (principal)  shall  answer 
for  him'  (3  Kent,  458) ;  and  in  Triplett,  etc.,  v.  QUI, 
etc.,  7  J.  J.  Marsh.,  438,  and  Gommonivealth  v.  Arnold, 
3  Litt,  316,  this  court  held  that  a  deputy  had  a  right  to 
sign  his  principal's  name,  and  in  the  latter  case  that  a 
deputy  appointed  merely  by  parol  had  such  authority. 

"Whatever  official  act  is  done  by  a  deputy  should  be 
done  in  the  name  of  his  principal,  and  not  in  the  name 
of  the  deputy.  The  authority  given  by  law  to  a  jninis- 
terial  officer  is  given  to  the  incumbent  of  the  office.  Au- 
thority is  not  given  to  the  deputy,  but  to  the  principal, 
and  is  exercised  by  the  principal  either  by  himself  or 
his  deputy ;  so  that,  whether  the  deed  was  acknowledged 
before  B.  M.  Harrison  in  proper  person  or  before  R.  E. 
Harrison,  it  was,  in  contemplation  of  law,  acknow- 
ledged before  the  former  in  his  official  capacity ;  and  it 
was  not  only  lawful,  but  entirely  proper,  that  the  body 
of  the  certificate  should  read  precisely  as  if  the  clerk  in 
proper  person  had  taken  and  certified  the  acknowledg- 
ment, the  only  irregularity  being  that  the  deputy  omit- 
ted, after  signing  his  principal's  name,  to  add,  ^By  B. 
E.  Harrison,  D.  C 

"The  certificate  being  regular  and  valid  on  its  face, 
Mrs.  Talbott  sought  to  avoid  it  by  proving  that  it  was 
not  in  fact  signed  by  the  principal  clerk,  and  in  doing 
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BO  she  proved  that  it  was  written  and  the  clerk's  name 
signed  by  R  E.  Harrison,  and,  he  being  a  deputy  author- 
ized by  law  to  sign  his  principal's  name,  the  evidence  of- 
fered to  show  the  certificate  ill^al  because  B.  Ikf.  Har- 
rison did  not  affix  his  signature  to  it,  shows  it  to  be  valid 
because  his  name  was  signed  by  an  authorized  deputy." 

The  authority  of  a  deputy  of  a  public  officer  is  also 
somewhat  similar  to  that  of  a  private  agent,  who,  it  is 
well  settled,  may  contract  in  the  name  of  his  principal, 
signing  it  alone  without  any  reference  whatever  to  him- 
self. Mechem  on  Agency,  sections  428,  429,  433,  434. 

Contracts  in  certain  cases  are  also  authorized  by  stat- 
ute in  this  State  to  be  executed  by  an  agent  in  the  name 
of  his  principal  alone.  Code  1858,  section  2012  (Shan- 
non's Ed.,  section  3679). 

The  act  of  the  officer  taking  the  acknowledgment,  not- 
withstanding what  has  been  said  in  some  later  cases  of 
its  judicial  nature,  is  largely  ministerial,  as  held  by 
Judge  Turley  in  the  case  of  Beaumont  v.  Y€(Umany  and 
there  is  no  sound  reason  why  the  record  of  it  may  not  be 
made  by  the  agent  in  the  name  of  his  principal,  as  may 
be  done  in  the  performance  of  nearly  all  other  acts  by 
agents  for  principals. 

This  holding  is  also  in  accordance  with  the  policy  of 
the  law  to  uphold  the  probates  of  conveyances^  and 
when  the  laws  regulating  them  have  been  substantially 
complied  with,  and  there  is  no  suspicion  of  unfairness 
or  fraud.  Complainant  admits  in  her  bill  that  she  exe- 
cuted the  conveyance  with  full  knowledge  of  its  provis- 
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ion,  and  that  her  privy  examination  was  properly  taken 
by  an  officer  authorized  by  law  to  take  it ;  her  sole  com- 
plaint being,  as  she  claims,  that  a  proper  record  or  cer- 
tificate of  the  examination  was  not  mada 

The  result  is  that  the  privy  examination  annexed  to 
the  deed  in  question  is  valid,  and  the  deed  effective  to 
convey  the  interest  which  complainant  had  in  the  prem- 
ises therein  described. 

I'he  decree  of  the  chancellor  holding  to  the  contrary 
is  therefore  reversed,  and  the  bill  dismissed^  with  costs. 
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Fawcett  V.  Railway  Co. 
{Jackson.    April  Term,  1904.) 

1.  PAUPBB  OATH.    Administrator,  who  is  a  nonresident,  can- 
not prosecute  a  suit  upon. 

A  nonresident  of  this  State,  although  qualified  within  the  State 
as  an  administrator,  can  not  prosecute  a  suit  in  the  courts  of 
this  State  in  forma  pauperis.    {Post,  pp,  247,  248.) 

Code  cited  and  construed:     Sec.  4928  (6.);  sec.  3192  (1868). 
Statutes  cited  and  construed:      Acts  of  1897,  ch.  133;   Acts  of 
1901,  ch.  126. 

2.  SAME.    Cannot  be  taken  before  foreign  notary. 

There  Is  no  statute  of  this  State  conferring  upon  a  foreign  notary 
public  power  to  administer  a  pauper  oath,  and  in  the  absence 
of  a  statute  authorizing  it,  the  hdmlnlstratloh  of  a  pauper  oath 
to  one  desiring  to  sue  in  forma  pauperis,  by  a  foreign  notary, 
is  of  no  validity.    {Post,  pp,  248-251.) 

Code  cited  and  construed:     Sees.  3197,  5561  (S.). 

Cases  cited:  Davis  v.  Dyer,  5  Sneed,  679;  McPhatridge  y.  Gregg, 
4  Cold.,  324;  Andrews  v.  Page,  2  Helsk.,  534;  Campbell  v.  Boul- 
ton,  3  Bax.,  354;  Iron  Co.  v.  Smith,  86  Tenn.,  45;  Phlpps  y. 
Burnett,  96  Tenn.,  176. 


FROM  DTER. 


Appeal  from  the  Circuit  Court  of  Dyer  County.— R. 
E.  Maiden,  Judge. 
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M.  M.  Marshall^  T.  C.  Gordon  and  Deason,  Rankin 

6  Elder,  for  Fawcett 

Draper  &  Rice  and  C.  G.  Bond,  for  Railway  Com- 
pany. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Conrt. 

Motion  to  dismiss  this  appeal  because  plaintiffs  in  er- 
ror were  nonresidents  of  this  State,  and  as  such  were 
not  entitled  to  bring  this  case  into  this  court  in  forma 
pauperis. 

Section  3192  of  the  Code  of  1858  ( the  same  being  sec- 
tion 4928  of  Shannon's  Code)  permitted  the  prosecution 
of  suits  on  pauper's  oath.  While  this  section  was  con- 
strued to  include  both  residents  and  nonresidents,  it 
was  held  that  an  administrator  was  not  entitled  to  its 
benefits.  But  by  chapter  133,  p.  313,  of  the  Acts  of  1897, 
the  l^islature  permitted  an  administrator  to  prosecute 
suits  upon  taking  such  an  oath.  This  w^as  an  independ- 
ent statute,  not  an  amendatory  one.  Thus  the  legisla- 
tion stood  until  chapter  126,  p.  197,  of  the  Acts  of  1901, 
amended  the  Code  section  above  referred  to,  so  as  to  ex- 
clude nonresidents  from  its  operation. 

The  insistence  now  is  that  one  who  lives  out  of  this 
State,  but  having  qualified  within  the  State  as  adminis- 
trator, by  virtue  of  the  act  of  1897,  may  maintain  his  ac- 
tion in  forma  pauperis,  though  it  is  conceded  that  the 
amendatory  act  of  1901  would  exclude  the  same  party  if 
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sned  as  an  indiyidual.  We  do  not  think  this  construc- 
tion can  be  sound.  These  yarious  provisions  of  the  law, 
being  in  pari  materia,  must  be  construed  together. 
While  the  act  of  1897  was  not  in  terms  an  amendment  of 
the  Code  section,  yet  such  was  its  necessary  l^al  effect 
As  has  been  said,  prior  to  the  passage  of  that  act  it  had 
been  held  that  administrators  were  not  within  the  pur- 
view of  the  Code  provision  (Smith  v.  Railvyay,  89  Tenn., 
664,  15,  S.  W.,  842),  and  the  purpose  of  the  act  was  to 
place  them  on  an  equal  footing  with  those  who  wera 
So  that  the  two  were  so  necessarily  and  intimately  con- 
nected that  the  Code  section  could  not  be  applied  there- 
after without  reading  into  it  the  act  of  1897  in  a  case 
calling  for  its  application.  Thus  the  two  stood  side  by 
side  when  the  act  of  1901  was  passed.  While  by 
its  language  it  was  amendatory  only  of  the  Code 
section,  still  its  scope  was  sufficient  to  embrace 
resident  administrators,  and  those  who  were  nonresi- 
dents but  had  secured  letters  of  administration  in  Ten- 
nessee. If  this  be  not  the  meaning  of  these  statutes,  then 
we  will  have,  as  already  intimated,  the  strange  condi- 
tion that  an  administrator  of  an  estate,  who,  therefore, 
as  nonresident  qualifies  in  this  State,  may  pauperize 
and  institute  a  suit  here,  while  as  an  individual  he  could 
not.  We  see  no  reason  why  the  court  should  adopt  a 
contruction  which  would  bring  about  such  a  result. 

But  there  is  another  ground  upon  which  the  motion 
to  dismiss  must  be  sustained.  It  appears  that  the  paup- 
er's oath  upon  which  this  appeal  is  prosecuted  was  ad- 
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ministered  in  the  State  of  Kentucky  by  one  who  styles 
himself  a  notary  public  of  that  State. 

It  was,  in  McPhatridge  v.  Gregg,  4  Cold.,  324,  held 
that  the  pauper's  oath  for  an  appeal  could  not  be  taken 
out  of  term,  even  upon  an  order  of  the  court,  but  a  con- 
trary view  prevailed  in  Andrews  v.  P<ige,  2  Heisk.,  634. 
In  Davis  v.  Dyer,  5  Sneed,  679,  it  was  held,  on  an  appeal 
from  the  circuit  court  to  the  supreme  court,  that  the 
pauper's  oath  taken  before  a  justice  of  the  peace  was  a 
nullity.  But  in  Campbell  v.  Boulton,  3  Baxt.,  354,  the 
court  ruled,  upon  a  writ  of  error  and  supersedeas  al- 
lowed by  one  of  the  judges  of  this  court  upon  the  paup- 
er's oath,  that  such  oath  was  sufficient  if  taken  before  a 
deputy  clerk  and  master  of  the  chancery  court  and  not 
before  the  clerk  of  the  supreme  court.  In  Phipps  v  Bur- 
nett, 96  Tenn.,  175,  33  S.  W.,  925,  approving  Knoxmlle 
Iron  Co.  V.  Smith,  86  Tenn.,  45  S.  W.,  438,  it  was  held 
that  the  oath  might  be  administered  by  a  justice  of  the 
peace  in  order  to  the  issuance  of  a  summons  and  an  an- 
cillary attachment  by  the  circuit  court  in  the  same 
county. 

It  will  be  seen  that  there  has  been  more  or  less  confus- 
ion in  the  opinions,  of  the  court  upon  this  question,  yet 
it  is  apparent  that  the  tendency  has  been  to  a  liberal 
construction  of  our  statutes  so  that  the  poorest  citizen 
might  have  equal  opportunity  with  the  wealthiest  of 
having  his  case  presented  and  considered  by  the  appel- 
late court.  But  we  do  not  understand  it  has  been  any- 
where held  that  a  suit  may  be  instituted  or  an  appeal  be 
prosecuted  in  this  State  upon  a  pauper  oath  adminis- 
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tered  in  a  foreign  State  by  an  officer  of  that  State.  On 
the  contrary,  in  Oraham  v.  Caldwell,  67  Tenn.,  69,  the 
ruling  was  otherwise.  It  is  true  this  case  was  overruled 
in  Phipps  V.  Burnett,  supra,  in  so  far  as  it  seemed  to 
limit  the  power  of  a  justice  of  the  peace  to  administer 
the  pauper  oath  in  a  proceeding  to  be  instituted  in 
another  tribunal  of  the  State,  but  its  authority  as  to  the 
lack  of  power  of  a  foreign  notary  to  administer  the  oath 
for  such  a  proceeding  did  not  arise,  and  was  not,  there- 
fore called  in  question  in  that  case. 

We  do  not  think  that  public  policy  would  be  served 
by  extending  the  rule  so  as  to  cover  such  a  case.  The 
administration  of  the  oath  is  a  judicial  matter.  An  in- 
dictment for  perjury  may  be  predicated  upon  such  an 
oath,  falsely  and  corruptly  taken  {Andrews  v.  Page, 
supra),  when  taken  before  an  officer  authorized  to  ad- 
minister it.  This,  however,  could  not  be  in  the  case  of 
oath  taken  in  a  foreign  State. 

In  addition,  however,  we  have  no  statute  conferring 
on  a  foreign  notary  public  the  power  to  administer  this 
oath.  Under  section  3197,  Shannon's  Code,  a  foreign 
notary  duly  commissioned,  etc.,  may  take  and  certify  to 
depositions  to  be  issued  in  this  State,  and,  under  section 
5561,  an  account  coming  from  another  State  may  be  au- 
thenticated by  an  oath  administered  by  a  notary  public 
of  that  State  for  suit  in  this  State.  Without  these  ena-* 
bling  provisions,  such  acts  would  be  nugatory;  for  this, 
power  to  administer  oaths  does  not  pertain  to  the  of- 
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fice  of  notary  public  by  usage  or  custom,  except  so  far  as 
is  required  in  the  transaction  of  commercial  affairs. 
Whereyer  such  powers  exist,  it  is  by  virtue  of  a  statute. 
21  Am.  &  Eng.  Ency.  of  Law,  p.  567. 
Appeal  dismissed. 
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Childress  v.  Fratebnal  Union  of  America. 
{Jackson.    April  Term,  1904.) 

1.    nrsUBAKCE.    Olause  in  contract  of  against  suicide  is  valid. 
A  clause  in  an  Insurance  contract  providing  that  only  a  propor- 
tionate  part  of  the  insurance  shall  be  paid  in  case  of  the  suicide 
of  the  insured  is  valid  and  binding  upon  the  beneficiary. 

Cases  cited  and  approved:  Supreme  Lodge  v.  La  Malta*,  85 
Tenn.,  157;  Clement,  Ex'r,  v.  Knights  of  Pythias,  113  Tenn., 
40;  Bigelow  v.  Ins.'  Co.,  93  U.  S.,  284. 

9.  SAMB.  Construction  of  policy  containing  independent  "sui- 
cide" and  ''incontestable"  clauses. 

The  Insurance  policy  sued  on  contained  a  clause  making  the 
same  incontestable  after  the  expiration  of  two  years,  except 
as  to  agreements,  representations  and  warranties  in  relation 
to  age,  occupation  and  use  of  alcohol;  and  also  a  clause  reduc- 
ing the  indemnity  in  case  of  suicide  to  one-third  of  the  amount 
otherwise  due.  Suit  was  instituted  upon  the  policy  by  the 
widow  of  the  insured  as  the  beneficiary  named  in  the  policy. 
The  proof  showed  that  the  insured  committed  suicide  more 
than  two  years  after  the  policy  was  issued.  It  was  contended 
by  the  beneficiary  that  the  "incontestable"  clause  annulled  the 
suicide  elause  after  the  expiration  of  tw6  years. 

Held:  (1)  The  clauses  mentioned  are  separate  and  independent, 
and  in  no  wise  affect  each  other. 

(2)  The  beneficiary  can  not  recover  more  than  one-third  the  pol- 
icy in  case  of  suicide,  although  death  occurred  after  the  expira- 
tion of  two  years  and  the  policy  had  become  incontestable. 


FROM  GIBSON. 


Appeal  from  the  Circuit  Court  of  Gibson  County. — 
John  R.  Bond^  Judge. 


•f 
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Ed.  Smith,  for  Mra  Linnie  E.  Childress. 

H.  M.  Clark,  J.  T.  Rhodes,  Bbyan  &  Alexander,  for 
Fraternal  Union  of  America. 


M'b.  Justice  Wilkes  delivered  the  opinion  of  the 
Court  '  • 

This  is  an  action  upon  a  certificate  of  insurance  in 
the  Fraternal  Union  of  America,  a  beneficial  order. 

It  was  tried  in  the  court  below,  before  a  jury,  where 
there  was  a  verdict  and  judgment  for  |679.58,  and  the 
plaintiff,  widow  of  insured  and  beneficiary  in  the  policy, 
has  appealed,  and  assigned  a  number  of  errors. 

The  only  real  contest  in  the  case  is  over  the  proper 
construction  and  effect  of  what  are  called  the  suicide 
and  incontestable  clauses  in  the  policy. 

It  is  conceded  that,  but  for  the  suicide  clause,  the 
amount  due  to  the  beneficiary  would  be  f  2,038.75;  but 
it  is  insisted  that  because  of  this  clause  the  amount 
should  be  reduced  to  one-third  of  that  sum,  or  |679.58, 
as  found  by  the  jury  and  adjudged  by  the  court. 

The  suicide  clause,  as  contained  in  the  constitution 
and  by-laws  of  the  union  at  the  time  the  contract  was 
entered  into,  is  in  the  following  words  and  figures,  so 
far  as  need  to  be  stated : 

"If  any  member  holding  a  benefit  certificate  issued  by 
this  order  and  while  in  good  standing  shall  die  by  his 
own  hands,  that  is,  commit  suicide,  whether  sane  or 
insane,  the  indemnity  to  be  paid  to  the  beneficiary  shall 
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be  one-third  of  the  amount  otherwise  due  under  such 
member's  certificate  had  death  resulted  from  natural 
cause,"  etc. 

The  incontestable  clause  relied  on  to  obviate  this  is 
SU3  follows: 

"Sec.  97.  All  certificates  issued  by  the  supreme  lodge 
shall  be  incontestable  after  two  years  from  their  respec- 
tive dates  except  as  to  agreements,  representations  and 
warranties  on  the  part  of  the  frater  in  relation  to  age, 
occupation  and  use  of  alcoholic  stimulants:  provided 
that  the  frater  shall  have  complied  with  the  require- 
ments of  this  constitution  and  by-laws." 

There  is  no  question,  under  the  proof  and  findings  of 
the  jury,  but  that  the  insured  committed  suicide  by  cut- 
ting his  throat  with  tis  own  razor.  So  that  the  only 
question  left  us  to  consider  is  whether  suicide  is  em- 
braced within  the  terms  of  the  exceptions  contained  in 
the  incontestable  clause,  which  are,  in  substance,  such 
agreements,  representations,  and  warranties  as  are  made 
on  the  part  of  the  frater  in  relation  to  age,  occupation, 
and  use  of  alcoholic  stimulants  at  the  time  he  makes  his 
application. 

These  agreements,  representations,  and  warranties 
are  contained  in  the  application.  In  that  application 
the  candidate  for  insurance  and  membership  is  asked  as  ' 
to  his  age,  occupation,  and  use  of  alcholic  stimulants, 
and  his  answers  to  these  interrogatories  are  made  the 
basis  of  his  insurance ;  and  the  candidate,  in  his  written 
application,  stipulates  that  false  answers  to  these  ques- 
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tions  shall  vitiate  and  render  null  and  void  the  insur- 
ance certificate  and  contract. 

We  are  unable  to  see  how  death  by  suicide  comes 
within  the  exceptions  named  in  the  policy  which  render 
it  contestable. 

The  questions  and  answers  relate  to  the  date  when  the 
application  is  made,  and  are  separate  and  distinct  from 
the  condition  indorsed  on  the  policy  which  makes  it  un- 
collectible if  the  member,  after  taking  out  the  policy, 
becomes  intemperate. 

The  contention  made  that  the  incontestable  clause  ab- 
rogates and  renders  null  the  suicide  clause  after  the  ex- 
piration of  two  years  cannot  be  sustained,  under  the 
language  and  terms  of  the  constitution  and  by-laws. 

The  incontestable  clause  in  the  policy  is,  in  substance, 
that  the  validity  of  the  policy  will  not  be  questioned  af- 
ter the  expiration  of  two  years,  except  upon  the  ground 
of  false  answers  made  in  the  application  as  to  age,  oc- 
cupation, and  the  use  of  alcoholic  stimulants.  Upon 
these  grounds  it  may  be  questioned  at  any  time. 

But  the  suicide  clause  is  not  one  which  enters  into 
the  original  validity  of  the  contract,  but  one  which  de- 
feats the  right  of  recovery  after  the  full  existence  of  the 
contract  is  established. 

The  incontestable  clause  has  no  reference  to  the  sui- 
cide clause,  and  the  latter  is  in  no  wise  affected  by  the 
former. 

If  the  insured  commit  suicide  after  the  expiration  of 
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two  years  from  the  date  of  the  policy,  the  effect  is  the 
same  as  if  it  occur  within  two  years. 

That  such  a  clause  is  legal  and  binding,  if  made  the 
basis  of  contract,  has  been  held  in  a  number  of  casea 
Elliott  on  Insurance,  section  368;  1  May  on  Insurance, 
sections  322,  323 ;  4  Joyce  on  Insurance,  s.ection  3625 ; 
19  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  76;  Bigelow  v.  In- 
surance Co.,  93  U.  S.,  284,  23  L.  Ed.,  918 ;  Sup.  Lodge  v. 
La  Malta,  95  Tenn.,  157,  31  S.  W.,  493,  30  L.  B.  A.,  838 ; 
Clement,  Ex'r,  v.  Knights,  113  Tenn.,  40,  81  S.  W.,  1249. 

While  there  are  several  assignments  of  error,  we 
think  we  have  commented  and  passed  upon  the  only  one 
that  presents  any  real  controversy. 

We  are  of  opinion  that,  while  the  policy  in  this  case 
becomes  incontestable  after  two  years,  except  upon  the 
grouds  stated,  still  it  w^as  in  force  according  to  its 
terms,  and  these  terms  are  plain  and  explicit,  that  the 
beneficiary,  in  case  of  suicide  of  the  assured,  shall  be  en- 
titled to  recover  only  one-third  of  the  amount  to  which 
she  would  have  been  entitled  if  the  insured  had  died  a 
natural  death;  and  it  is  shown  that  this  amount  is 
1679.58,  the  amount  for  which  judgment  was  rendered 
in  the  court  below,  and  which  was  tendered  into  court 

It  is  therefore  ordered  that  the  judgment  of  the  court 
below  be  affirmed,  with  costs,  and  without  paying  inter- 
est, and  the  cause  is  remanded  to  the  court  below  to  pay 
out  the  fund  after  costs  are  satisfied. 
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Edwabds  et  iix.  V.  Stagey. 
(Jackson.    April  Term,  1904.) 

1.  KARBIED  WOMBK.    Disalfirmiiis^  contract  to  purchase  land 
cannot  recover  part  of  price  paid. 

It  is  settled  law  in  this  State  that  a  married  woman  electing  to 
rely  upon  her  disability  to  evade  the  performance  of  her  con- 
tract to  purchase  land  which  has  been  conveyed  to  her,  can  not 
recover  partial  payments  which  she  h&B  made  on  the  price 
agreed  to  be  paid  for  the  land. 

Case  cited  and  approved:     Jackson  v.  Rutledge,  3  Lea,  626. 

2.  8AMB.    Same.    Kule  stated  applies  to  executory  contracts. 
The  rule  stated  in  the  first  headnote  applies  to  executory  con- 
tracts where  a  valid  contract  to  make  a  conveyance  Is  exe- 
cuted by  the  vendor,  as  well  as  to  cases  where  a  conveyance 
of  the  title  has  been  made. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
F.  H.  Heiskell^  Chancellor. 

Cabuthers  Ewing^  for  Edwards. 

A.  B.  PiTTMAN^  for  Stacey. 

113Tenn— 17 
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Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Mrs.  Edwards,  a  married  woman,  contracted  with  the 
defendant,  Stacey,  as  agent  for  Mrs.  Bickford,  to  pur- 
chase a  house  and  lot  in  Memphis,  Tenn.,  for  f  5,000. 
The  contract  was  reduced  to  writing  and  signed  by  the 
parties.     Mrs.  Edwards  paid  the  defendant  f250  ca&h, 

■ 

and  agreed  to  make  notes  for  the  remainder  of  the  pur- 
chase money  upon  delivery  of  a  conveyance  of  the  prop- 
erty. Afterwards,  before  tender  of  the  conveyance,  she 
repudiated  the  contract,  and  brought  this  suit  to  re- 
cover the  cash  payment  made. 

There  is  some  controversy  whether  the  f  250  was  a 
part  payment  of  the  purchase  money  or  a  sum  to  be  for- 
feited in  the  event  of  complainant's  failure  to  complete 
her  contract  of  purchase,  but  w^e  are  of  the  opinion  that 
it  was  a  payment  upon  the  i^urchase  price  agreed  to 
be  paid  for  the  house  and  lot,  and  must  be  so  treated. 

Complainant  does  not  controvert  that  a  married 
woman  electing  to  rely  upon  her  disability  to  avoid  the 
performance  of  a  contract  to  purchase  land  which  has 
been  conveyed  to  her  cannot  recover  partial  payments 
which  she  has  made,  and  this  seems  to  be  well  settled 
law.  Jackson  v.  Rutledge,  3  Lea,  626,  31  Am.  Rep., 
655. 

Her  contention  is  that  no  conveyance  of  the  property 
purchased  having  been  made,  the  contract  is  executory, 
and  she  may  repudiate  it  entirely,  and  recover  the  cash 
payment  made  by  her. 
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We  are  unable  to  see  any  distinction  in  the  rights  of  a 
married  woman,  where  a  conveyance  of  title  is  made, 
and  where  a  valid  contract  to  make  such  conveyance  is 
executed  by  the  vendor.  Both  instruments  are  made  by 
the  vendor,  who  is  competent  to  contract;  one  an  exe- 
cuted, and  the  other  an  executory,  contract,  and  equally 
binding  upon  him.  The  contract  of  the  vendee  in  both 
cases  is  to  pay  money,  and  her  right  to  repudiate  it  is 
the  same  whether  a  conveyance  be  made  or  only  con- 
tracted to  be  done.  What  she  does  in  both  cases  is  to 
make  part  payment  of  the  purchase  price  agreed  upon 
— to  part  with  her  money.  The  delivery  of  a  convey- 
ance does  not  obligate  her  any  more  than  a  valid  con- 
tract to  convey.  The  two  contracts  differ  only  in  their 
effect  upon  the  vendor  and  the  property. 

The  disability  of  coverture  was  never  intended  to  en- 
able married  women  to  do  injustice  or  wrong.     It  is  a 

weapon  of  defense,  not  of  offense.     It  is  a   protection 

« 

against  all  attempts  to  compel  them  to  complete  their 
contracts,  if  they  consider  it  to  their  interest  to  decline 
to  proceed  further  with  them ;  but  it  does  not  give  them 
the  right  to  recover  money  paid  under  an  agreement 
fairly  made.  The  money  of  a  married  woman  is  her  ab- 
solute property,  aside  from  the  rights  of  her  husband, 
and  she  has  the  right  to  part  with  it  in  any  manner  she 
may  desire,  and  when  she  does  so,  in  the  absence  of 
fraud,  her  action  is  irrevocable. 

These  are  the  reasons  given  in  the  cases  where  con- 
veyances were  made  in  the  execution   of  contracts  of 
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sales  of  real  estate  to  married  women  for  refusing  recov- 
eries of  part  payments  of  purchase  money,  and  we  can 
see  no  reason  why  they  do  not  apply  with  equal  force 
to  cases  of  this  character. 

•  This  is  said  to  be  the  rule  in  the  case  of  Johnson  v. 
Jones,  51  Miss.,  860,  in  an  able  opinion  by  Campbell,  J., 
and,  although  this  exact  point  was  not  directly  there  in- 
volved, it  is  fully  considered  by  that  distinguished  judge 
and  clearly  shown  that  there  is  no  reason  for  a  distinc- 
tion in  cases  where  a  conveyance  is  made  and  those 
where  the  contract  is  to  make  one  at  some  future  time. 

We  are  of  the  opinion  that  there  is  no  error  in  the  de- 
cree of  the  chancellor,  and  it  is  affirmed,  with  costs. 

Affirmed. 
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Claiborne  v.  State. 
{Jackson.    AprU  Term,  1904.) 

BUBGLABY.  Wbat  constitutes  a  burglarious  breaking. 
A  burglarious  breaking  may  consist  of  any  such  material  alter- 
ation, the  result  of  force  applied  with  a  felonious  Intent,  in  the 
status  of  the  premises  entered  as  is  necessary  to  effect  an 
entrance  therein;  so  where  a  window  of  a  dwelling  house  left 
partly  open  does  not  afford  an  aperture  sufficient  to  admit  the 
body  of  a  person,  but  the  opening  is  enlarged  by  further  rais- 
ing the  window  to  an  extent  necessary  to  permit  an  entrance 
into  the  house,  such  act  constitutes  a  breaking  sufficient  to 
sustain  a  conviction  of  burglary. 

Cases  cited:  Bass  y.  State^  1  Lea,  444;  Webb  v.  Com..  35  S.  W., 
1038;  Knotts  v.  State  (Tex.  Cr.  App.),  32  S.  W.,  532;  Marshall 
y.  State,  94  Ga.,  589;  Miller  y.  State,  77  Ala.,  41;  Donahue  y. 
State,  86  Ala.,  281;  State  y.  Willis,  52  N.  C,  190;  State  y. 
Powell,  61  Kan.,  81;  People  y.  Dupree,  98  Mich.,  96;  Rex  y. 
Russell,  2  Ehig.  Cr.  Cas.,  377;  King  y.  Hymans,  7  C.  ft  P.,  441; 
King  y.  Hall,  Russ.  ft  Ry.,  451. 


FROM  SHEILBT. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
County.— John  T.  Moss,  Judge. 

W.  P.  Hamneb^  for  Claiborne. 

Attobney-Gbnesal  Cates^  for  the  State. 
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Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  criminal 
court  of  Shelby  county  for  the  crime  of  burglary.  He 
was  convicted,  and  sentenced  to  ten  years'  imprison- 
ment in  the  State  penitentiary.  Motion  for  new  trial 
was  made  and  overruled,  and  he  has  appealed  to  this 
court  and  assigned  errors. 

It  appears  that  the  plaintiff  in  error  clandestinely  en- 
tered the  house  of  M.  B.  Winchester  in  the  nighttime, 
and,  on  being  discovered,  escaped.  He  introduced  testi- 
mony at  the  trial  for  the  purpose  of  proving  an  alibi, 
but  we  do  not  think  that  the  dlibi  is  sustained. 

But  it  is  urged  that  the  plaintiff  in  error  was  not 
guilty  of  a  technical  breaking  of  the  house. 

The  crime  of  burglary  is  defined  in  our  statute  as  fol- 
lows :  "Burglary  is  the  breaking  and  entering  into  a 
mansion  house  by  night  with  intent  to  commit  a  fel- 
ony.^' 

The  record  shows  that  all  of  the  outside  doors  of  the 
house  were  closed,  but  that  two  windows  in  one  of  the 
rooms  were  partially  up  from  the  bottom — not  leaving 
an  aperture,  however,  large  enough  for  a  man  to  enter — 
and  that  the  prisoner  increased  one  of  the  apertures  by 
raising  the  window  high  enough  to  enable  him  to  get  his 
body  through,  and  effected  his  entrance  in  that  manner. 

In  State  v.  Cannors,  95  Iowa,  485,  64  N.  W.,  295,  it 
appeared  that  the  keeper  of  a  store  was  sitting  outside 
in  front  of  the  store,  the  front  door  being  open ;  that  the 
permanent  door  at  the  rear  of  the  room  was  also  open, 
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but  there  5^843  a  wire  screen  door,  which  was  closed. 
This  door  was  not  fastened  with  a  latch,  but  was  hung  on 
spring  hinges,  which  served  to  keep  it  closed.  The  ac- 
cused opened  this  door  and  entered  the  store,  and  was 
at  the  money  drawer,  when  the  bell  in  connection  there- 
with sounded.  About  this  time  he  was  discovered  and 
arrested.  This  was  held  to  be  a  breaking  within  the 
meaning  of  the  statute.  In  We65  v.  Com.,  18  Ky.  Law 
Kep.,  220,  35  S.  W.,  1038,  a  door  of  the  house  which  was 
burglarized  (a  livery  stable)  consisted  of  latticed  and 
a  solid  part.  The  latticed  part  was  the  upper  part,  and 
was  about  seven  feet  high  and  nine  feet  wide,  below 
which  the  solid  part  of  the  door  hung,  and  filled  a  space 
of  about  three  and  one-half  feet  by  nine  feet.  '  The 
latticed  part  was  standing  open.  The  other  part  was 
fastened  by  a  hasp  and  pin.  The  defendant  unfastened 
it  by  removing  the  pin  and  shoving  the  door  open.  This 
was  held  to  constitute  a  breaking.  In  Knotts  v.  State 
(Tex.  Or.  App.),  32  S.  W.,  532,  it  was  held  that  to  enter 
a  millhouse  by  crawling  through  a  small  hole  under  the 
sill  constituted  a  breaking,  within  the  Texas  statute  de- 
fining burglary.  In  Marshail  v.  State^  94  Ga,,  589,  20 
8.  E.,  432,  it  was  held  that  entering  a  factory  through  a 
hole  left  for  a  band  operating  machinery,  by  pushing 
aside  the  band  to  make  room  for  the  body,  was  a  suffic- 
ient breaking.  In  Miller  v.  State,  77  Ala,  41,  it  was 
held  that  there  was  sufficient  evidence  of  breaking 
where  it  appeared  that  goods  were  abstracted  by  thrust- 
ing the  arm  through  an  opening  in  a  structure,  the  party 
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either  making  or  enlarging  the  opening  for  this  pur- 
pose. In  Donahoo  v.  State,  36  Ala.,  281,  it  was  held 
that  entering  a  house  by  means  of  a  chimney  was  a  suf- 
ficient breaking  and  entering  to  constitute  bui^lary/ 
In  State  v.  Willis,  52  N.  C,  190,  it  was  held  that  an  en- 
try at  night  through  a  chimney  into  a  log  cabin,  and 
stealing  goods  therein,  constituted  burglary,  although 
the  chimney  was  made  of  logs  and  sticks,  was  in  a  state 
of  decay,  and  not  more  than  5  1-2  feet  high.  It  has 
been  held  that  removing  a  post  leaning  against  a  door 
to  keep  it  closed  is  a  sufficient  breaking.  State  v. 
Powell,  61  Kan.,  81,  58  Pac,  968.  It  has  also  been  held 
that  lifting  the  flap  of  a  cellar  door,  usually  kept  down 
by  its  own  weight,  raising  the  sash  of  a  window,  shut 
down  close,  but  not  fastened,  or  pulling  down  an  upper 
sash,  kept  in  place  alone  by  its  own  weight,  or  lifting  a 
transom  shutter,  kept  in  place  by  its  own  weight,  may 
e^ch  constitute  a  burglarious  breaking.  Rex  v.  Russell, 
2  Eng.  Cr.  Cases,  377 ;  King  v.  Hymans,  7  O.  &  P.,  441 ; 
King  v.  Hall,  Kuss.  &  Ry.,  451.  In  People  v.  Dupree,  98 
Mich.,  26,  56  N.  W.,  1046,  it  appeared  that  the  prisoner 
during  the  day  had  called  at  the  house  of  the  prosecutor 
and  was  admitted  to  the  inside  for  the  purpose  of  giving 
him  some  food;  that  while  there  he  raised  a  window  a 
very  slight  distance  from  the  bottom,  not  enough  to  per- 
mit the  body  of  a  man  to  enter ;  and  it  further  appeared 
that  he  returned  after  night,  and  opened  the  window 
from  the  outside  a  sufficient  distance  to  enable  him  to 
enter  the  house,'  and  that  he  did  enter  and  steal  three 
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pairs  of  shoea  It  was  held  that  this  was  a  sufficient  evi- 
dence of  breaking. 

We  are  aware  that  there  are  several  cases  which  hold 
that  the  raising  of  a  window  partly  open  is  not  a  break- 
ing. We  have  no  case  in  this  State  upon  the  subject. 
The  only  case  which  we  have  bearing  even  remotely 
upon  the  question  is  Bass  v.  State,  1  Lea,  444.  In  that 
case  it  appeared  that  the  prisoner  had  raised  a  latch  on 
a  door  not  otherwise  fastened.  This  was  held  to  be  suf- 
ficient evidence  of  a  breaking. 

We  are  of  the  opinion  that  the  evidence  in  this  case  is 
sufficient  to  sustain  the  charge  contained  in  the  indict- 
ment. It  seems  to  us  a  useless  refinement  to  hold  that 
the  various  instances  above  cited  are  sufficient  evidence 
of  breaking,  and  that  the  further  raising  of  a  window 
partly  open  is  not  sufficient  evidence,  when  the  opening 
in  the  window  is  enlarged  by  the  person  entering  so  as 
to  make  the  aperture  sufficient  to  admit  his  body.  Here 
is  a  material  change  of  the  status,  and  the  change  is  ac- 
complished by  the  application  of  force. 

Other  points  of  error  assigned  were  disposed  of  in  an 
oral  opinion,  and  need  not  be  further  noticed  here. 

We  are  of  the  opinion  there  is  no  error  in  the  judg- 
ment of  the  court  below  and  it  is  affirmed* 
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Louisville  &  Nashville  Railroad  Company  et  al.  v, 

Jennie  Maetin,  Administratrix. 

(JacJcson.    April  Term,  1904.) 

1.  CONTBIBUTbBY   NEGLIGENCE.       Mitigates  damages  as  a 
matter  of  law,  and  not  merely  in  discretion  of  jury. 

Contributory  negligence  as  a  matter  of  law  must  go  In  mitiga- 
tion of  damages,  and  the  Jury  is  nof  to  be  left  to  the  exercise 
of  any  discretion  in  determining  whether  it  may  or  may  not 
be  BO  considered,  and  the  charge  of  the  court  that  "the  neg- 
ligence of  the  deceased  may  be  considered  by  the  jury  in  miti- 
gation of  damages"  contains  affirmative  and  prejudipial  error. 
(Post,  pp.  275-279.) 

Cases  cited  and  approved:  Railroad  v.  Nowlin,  1  Lea,  523;  Pat- 
ton  V.  Railroad,  89  Tenn.,  370;  Postal  Telegraph-Cable  Co.  v. 
Zopfl,  93  Tenn.,  373;  Railroad  y.  Satterwhite,  4  Cates,  185; 
Byrne  v.  Railroad,  9  C.  C.  A..  679. 

Cases  cited,  distinguished  and  disapproved:  Railroad  v.  Burke, 
6  Cold.,  52;  Railroad  v.  Smith,  6  Heis.,  178,  179;  Railroad  v. 
Robertson,  9  Hels.,  282;  Hill  v.  Railroad,  9  Heis.,  826;  Railroad 
V.  Walker,  11  Heis.,  386;  Railroad  v.  Connor,  2  Bax.,  388;  Rail- 
road y.  Fain,  12  Lea,  38;  Dush  v.  Fitzhugh,  2  Lea,  308,  309; 
Railroad  v.  Humphreys,  12  Lea,  208;  Railroad  v.  Flemming,  14 
Lea,  126;  Railroad  v.  Foster,  88  Tenn.,  678;  Railroad  v.  Wal- 
lace, 90  Tenn.,  62;  Turnpike  v.'  Yates,  108  Tenn-,  437. 

2.  SAME.     Same.     Extenuated    by    circumstances;    erroneous 
charge  becomes  harmless  by  remittitur. 

Contributory  negligence  is  extenuated  in  a  large  degree  where  a 
railroad  flagman  in  the  discharge  of  his  duties  walks  on  the 
railroad  track  where  it  is  safest  and  customary  to  walk,  the 
other  places  being  more  dangerous  and  Inaccessible;  and  the 
court's  failure  to  charge  correctly  on  the  duty  of  the  jury  to 
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mitigate  the  damages  oa  account  of  the  contributory  negligence 
of  the  deceased  is  not  reversible  error,  where  the  defendant  re- 
ceiyes  the  full  benefit  of  such  correct  charge  by  a  remittitur 
entered  upon  the  verdict    {Post,  pp,  273,  274,  279,  280.) 

See  headnote  8. 

8.  CITY  OBBINANOBS.  Violation  is  negligence  per  se  giving 
rig^ht  ol  action  ior  injuries  received  as  a  proximate  cause. 
The  violation  of  a  city  ordinance  prohibiting  a  greater  rate  of 
speed  than  six  miles  an  hour  for  steam  railroad  engines  and 
cars  within  the  city  limits  is  negligence  per  ae,  and  if  it  be  the 
proximate  cause  of  an  action  or  injury,  it  gives  a  right  of  action 
for  the  injuries.     (Post,  pp.  272,  280-282.) 

Case  cited,  distinguished,  and  approved:  Queen  y.  Coal  Co.,  95 
Tenn.,  458. 

4.  SAKE.  Same.  Bailroad  flagman  at  crossing  is  entitled  to 
benefit  of  ordinance  limiting  speed  of  engines  and  cars. 
A  railroad  fiagmaji  stationed  at  a  crossing  in  obedience  to  a  city 
ordinance,  charged  with  the  duty  of  observing  the  approach 
of  trains  and  in  the  performance  of  duties  for  the  benefit  of  the 
general  public  is  entitled  to  the  benefit  of  a  city  ordinance  for- 
bidding the  operation  of  railroad  engines  and  cars  within  the 
corporate  limits  at  a  speed  exceeding  six  miles  an  hour.  (Post, 
pp,  280-282.) 

• 

Case  cited  and  approved:     Williford  v.  Memphis  Street  Railway 
Co.,  MS. 

6.  FELLOW  8BBVANTS.  Privity  of  contract  with  principal  is 
necessary  to  make  fellow  servant  doctrine  applicable. 
A  fiagman  employed  by  a  railroad  where  it  and  two  other  roads 
cross  the  same  street,  whose  duty  under  instructions  from  his 
employer  was  to  flag  for  the  other  two  railroads  in  pursuance 
of  an  agreement  between  such  employer  and  the  other  roads, 
which  agreement  was  unknow'n  to  the  flagman,  is  not  a  servant 
of  the  other  two  railroads,  and  the  fellow  servant  doctrine  is 
not  applicable  as  to  such  roads  for  want  of  privity  of  contract 
IPast,  pp.  282-285.) 
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Caaes  cited  and  approved:    Zeigler«Y.  Railroad,  62  Conn., ; 

Railroad  v.  Hardy,  34  Atl.,  987;  Railroad  v.  Ferch,  44  S.  W., 
317;  Swanson  y.  Railroad,  3  Exchequer  Die,  341. 

6.  SAME.    Bailroad  flagrman  at  crossing  is  not  fellow  servant  of 
crew  on  a  passing  train. 

A  railroad  flagman  employed  and  stationed  at  a  crossing  to  warn 
the  public  of  approaching  trains  is  not  a  fellow  servant  of  the 
crew  on  a  passing  train,  for  the  reason  that  he  is  in  a  different 
department  of  the  railroad  service.    {Post,  pp.  285,  286.) 

7.  BAILBOABS.    Liability  is  absolute,  where  statutory  precau- 
tions are  applicable  and  are  not  complied  with. 

A  railroad's  liability  for  killing  a  person  upon  its  track  by  a 
backing  engine  and  tender  not  engaged  in  switching  within  its 
yards  is  absolute.  The  statutory  precautions  apply  in  such  a 
case  and  the  manner  of  running  the  engine  and  tender  pre- 
cludes the  possibility  of  observance,  but  does  not  excuse  it. 
{Post,  pp.  286-287.) 

Cases  cited  and  approved:  Railroad  v.  Wilson,  90  Tenn.,  271; 
Railroad  v.  Dies,  98  Tenn.,  655. 

Case  cited,  distinguished,  and  approved:  Clarkson  Case,  28  Eng. 
&  Am.  Railroad  Cases,  457. 

8.  OHABOE  OF  OOUBT.    Erroneous,  if  not  prejudicial,  is  not 
reversible  error. 

Court's  failure  to  charge  the  statutory  precautions  where  they 
are  applicable  is  error,  but  not  reversible  error  where  not  pre- 
judicial to  the  appellant.  (^Post,  p.  287.) 

See  headnote  2. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judge. 
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John  P.  Houston  and  Thomas  B.  Turlby^  for  Rail- 
road. 

J.  B.  &  0.  W.  Hbiskell,  and  T.  P.  Kbllby^  for  Mar- 
tin. 


Mb.  Justicb  MgAlisteb  delivered  the  opinion  of  the 
Court. 

Jennie  Martin,  as  administratrix  of  Thomas  Gilloo- 
ley,  deceased,  recovered  a  verdict  and  judgment  against 
the  Louisville  &  Nashville  Railroad  Company  for  the 
sum  of  ten  thousand  dollars  (f  10,000)  an  damages  for 
the  negligent  killing  of  her  intestate.  Pending  the  mo- 
tion by  the  company  for  a  new  trial,  the  court  suggested 
a  remittitur  of  three  thousand  dollars  (f3,000),  which 
was  accepted  by  the  plaintiff  and  a  judgment  was  there- 
upon entered  in  her  favor  for  seven  thousand  dollars 
(17,000). 

The  company  appealed  and  has  assigned  errors. 

Plaintiff's  intestate,  Thomas  Gillooley,  was  a  flagman 
at  the  crossing  of  Dean  avenue  and  Broadway  in  the 
city  of  Memphis  and  has  been  engaged  in  that  occupa- 
tion  for  about  fifteen  years.  He  also  flagged  at  Poston 
avenue  on  the  south  side  of  Broadway,  eighty-three  feet 
east  of  where  Dean  avenue  enters  Broadway. 

Broadway  is  practically  monopolized  by  the  railroad 
companies  in  the  construction  of  their  tracks.  There  is 
no  roadway  for  vehicles  passing  longitudinally  on 
Broadway.    The  tracks  of  the  different  railroads  ex- 
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tend  its  entire  length  and  are  abont  twelve  feet  from  cen 
ter  to  center.  The  Frisco  system  has  two  tracks;  the 
Southern  two ;  the  N.,  C.  &  St.  L.  and  the  L.  &  N.  jointly 
have  one  track,  and  the  Union  Railway  has  two. 

It  appears  from  the  record  that  on  the  evening  of 
iNov.  24,  1902,  the  mangled  body  of  Thomas  Gillooley 
was  found  a  few  feet  east  of  Dean  avenue,  on  the  track 
of  the  N.,  C.  &  St.  L.,  Railway,  which  track  was  also 
used  by  the  engine  and  trains  of  the  L.  &  N.  R.  R.  Co. 
The  L.  &  N.  R.  R.  Co.  receives  freight  from  certain  rail- 
road companies  in  South  Memphis  by  way  of  Broadway 
and  also  delivers  freight  to  various  industries  along 
Broadway  and  other  points.  For  this  purpose  the  com- 
pany has  switching  crews,  whose  duties  are  to  handle 
this  freight  and  to  switch  cars  at  the  North  Memphis 
station  when  not  engaged  in  South  Memphis  work.  The 
deceased  was  killed  by  an  engine  drawing  eight  or  nine 
box  cars  which  had  been  collected  along  Broadway  and 
were  being  carried  to  some  of  the  switching  points  of  the 
company.  The  engine  at  the  time  was  moving  back- 
ward,  that  is  to  say,  the  tender  on  the  engine  was  in 
front  as  it  moved  eastward  drawing  the  box  cars. 

It  is  claimed  by  plaintiff  below  that  it  was  not  a 
switch  engine,  nor  engaged  in  switching,  but  was  a  reg- 
ular road  engine,  engaged  in  transferring  cars  from  de- 
fendant's road  south  to  its  north  and  intermediate  sta- 
tions. It  was  backing  on  the  N.,  C.  &  St.  L.  main  track 
at  the  rate  of  from  ten  to  thirty  miles  an  hour,  as  the 
speed  was  variously  estimated  by  witnesses  for  plaintiff. 
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There  was  also  evidence  adduced  by  the  plaintiflF  tend- 
ing to  show  that  the  bell  was  not  rung,  nor  was  there  a 
lookout  or  headlight  on  the  train.  It  is  conceded  on  be- 
half of  the  defendant  company  that  there  was  no  one  on 
the  tender,  then  in  front,  on  the  lookout  ahead. 

Gillooley,  it  appears,  was  employed  as  a  flagman  by 
the  several  railroads  in  obedience  to  the  requirements 
of  a  municipal  ordinance.  He  was  employed  by  the 
Frisco  system  and  was  a  flagman  at  Dean  avenue  and 
Broadway  when  the  L.  &  N.  began  to  operate  its  trains 
on  Broadway.  The  record  discloses  that  the  flagmen 
were  paid  by  the  Frisco  system  and  the  other  companies 
prorated  the  salaries.  The  Frisco  System  paid  two- 
fifths;  the  Southern  two-fifths;  and  the  N.  C.  &  St.  L. 
one-fifth  of  said  salaries,  which  amounts  were  regulated 
by  the  number  of  tracks  each  company  had  on  Broad- 
way. The  L.  &  N.  Railroad  Co.  paid  its  pro  rata  share 
of  Gillooley's  salary  to  the  N.,  C.  &  St.  L.  Railway.  But, 
notwithstanding  this  traffic  arrangement  between  the 
several  railroads,  the  fact  is  established  that  Gillooley 
was  employed  by  the  Frisco  System  and  that  he  received 
his  orders  from  that  system,  which  alone  controlled  and 
directed  his  actions.  He  was  on  the  pay-roll  of  the 
Frisco  Sytem,  and  his  salary  was  paid  to  him  direct  by 
that  system;  according  to  the  testimony  the  other  rail- 
roads had  no  power  to  discharge  or  direct  him  in  his 
movements.  It  is  true  the  deceased  flagged  for  the  N.,  C. 
&  St.  L.  Railroad,  the  L.  &  N.  Railway  and  the  Southern 
Railway  as  well  as  for  the  Frisco  System,  but  he  was  di- 
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rected  to  do  so  by  the  Frisco  System.  It  appears 
that,  under  an  agreement  between  the  superintendents 
of  the  different  companies  operating  trains  on  Broad- 
way, it  wa«  stipulated  that  the  Frisco  System  should 
employ  the  flagmen  needed  by  the  different  companies 
and  Gillooley  was  employed  under  this  agreement. 

Plaintiff's  evidence  tends  to  show  that  Gillooley  was 
killed  about  5 :30  o'clock  in  the  afternoon.  It  was  get- 
ting dark  and  drizzling  rain.  According  to  the  testi- 
mony, Gillooley  had  walked  east  on  the  N.,  C.  &  St.  L. 
track  (also  occupied  by  the  L.  &  N.  Railroad)  and  was 
killed  on  that  track  while  flagging,  or  just  after  he  had 
flagged  to  warn  persons  at  Poston  avenue  of  an  ap- 
proaching Southern  train.  There  was  also  evidence 
tending  to  show  that  deceased  tried  to  get  off  the  track 
when  he  saw  the  train  approaching  him  from  the  rear, 
but  it  was  in  such  close  proximity  to  him  that  he  had  no 
chance  to  escape.  It  appears  there  was  some  water  be- 
tween that  track  and  the  parallel  track  just  south  of  it 
and  there  is  some  evidence  that  deceased  hesitated  to 
leave  the  track  on  account  of  being  compelled  to  get  in 
the  water.  An  ordinance  of  the  city  adduced  in  evi- 
dence forbids  the  running  of  engines  and  trains  within 
the  corporate  limits  of  the  city  at  a  rate  of  speed  ex- 
ceeding six  miles  an  hour.  It  is  established  by  the  evi- 
dence that  the  accident  did  not  happen  within  the  yard 
limits  of  the  L.  &  N.  R.  R.  The  place  of  the  accident 
was  twelve  miles  from  the  company's  north  station  and 
about   three-fourths   of   a  mile   from    its   south    sta- 
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tion.  Ab  shown,  these  stations  are  about  thirteen  miles 
apart  and  in  order  to  pass  from  one  to  the  other,  the  de- 
fendant company  nses  part  of  the  main  track  of  the  N. 

6  C.  Railway.  As  already  stated,  at  the  time  of  the  ac- 
cident, this  train  was  delivering  cars  and  freight  to  the 
industries  along  Broadway  from  the  north  to  the  south 
station.  There  is  evidence  tending  to  show  that  no 
other  train  passed  over  Broadway  at  the  point  where 
the  accident  occurred  between  the  hours  of  five  and  six 
p.  m.  on  Nov.  24,  1902,  excepting  this  Louisville  and 
Nashville  No.  340  train.  As  stated  before,  evidence  was 
adduced  on  behalf  of  the  plaintiff  tending  to  show  that 
no  bell  was  rung  or  whistle  blown.  Witnesses  testify 
that,  if  there  was  any  light  at  all  on  the  tender  of  the 
moving  train,  it  was  only  a  dim  light  from  a  lantern. 
The  evidence  also  shows  that  the  duties  of  the  deceased 
were  to  admonish  people  on  Dean  and  Poston  avenues 
of  the  approach  of  trains,  but  not  to  stop  the  trains, 
since  that  was  the  duty  of  the  switchman.  The  evidence 
also  shows  that  Gillooley  was  a  careful,  sober  man  and 
attentive  to  his  duties.  It  is  stated  that  during  his  ser- 
vice of  fourteen  years  as  flagman,  he  had  not  lost  ex- 
ceeding ten  days.  It  is  insisted  that  it  was  not  n^li- 
gence  for  deceased  to  walk  on  the  N.,  C.  &  St.  L.  track 
in  going  from  Dean  to  Poston  avenue  for  the  purpose  of 
flagging,  but  that  it  was  really  the  safest  place  he  could 
have  walked.  The  evidence  shows  there  was  a  sharp  de- 
clivity on  the  north  side  of  this  track  and  south  of  it 
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was  a  depression  that  held  water  and  there  are  also 
many  other  parallel  tracks.  There  is  also  evidence  to 
show  that  the  N.,  O.  &  St.  L.  track  was  the  usual  place 
where  people  walked  and  where  deceased  had  been  ac- 
customed to  walk  in  the  performance  of  his  duties.  It 
appears  there  was  no  sidewalk  or  walkway  north  of  the 
N.,  C.  &  St.  L.  track.  The  first  of  the  two  southern 
tracks  lies  next  to  the  N.  &  C.  track,  and  between  those 
two  tracks,  from  Dean  to  Poston  avenues,  the  ground  is 
lower  than  the  tracks,  causing  a  depression  in  which 
water  accumulates  to  the  depth  of  four  inches. 

The  contentions  of  fact  made  on  behalf  of  the  plain- 
tiff in  the  court  below  are  thus  summarized  by  learned 
counsel,  viz: 

(1)  That  at  the  time  of  the  accident  the  defendant 
company  was  not  engaged  in  switching  operations  with- 
in the  limits  of  its  yard,  but  was  running  a  road  engine 
outside  of  its  yard  within  the  corporate  limits  of  the 
city  of  Memphis  at  a  rate  of  speed  exceeding  six  miles 
an  hour,  which  was  in  violation  of  the  prohibition  of 
the  city  ordinance. 

(2)  That  it  was  running  this  train  backwards  in  a 
populous  part  of  the  city  and  had  thus  disabled  itself 
from  complying  with  the  requirements  of  the  State  law 
requiring  it  to  have  the  engineer,  fireman  or  some  other 
person  upon  the  locomotive  always  upon  the  lookout 
ahead. 

(3)  The  alarm  whistle  was  not  sounded,  the  brakes 
put  down  and  every  means  employed  to  stop  the  train 
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and  prevent  the  accident,  although  deceased  was  on  the 
track  ahead  of  the  engine  and  his  perilous  position  was 
imminent. 

(4)  It  is  further  insisted,  independent  of  the  re- 
quirements of  the  statute,  these  duties  were  all  enjoined 
upon  the  defendant  company  at  common,  law  and  it  is 
liable  for  a  breach  of  such  duties,  whether  they  be  cal- 
led statutory  or  common  law. 

(5)  That  at  the  time  of  the  accident  deceased  occu- 
pied no  contractual  relations  with  defendant  company 
as  its  servant  and  hence  there  was  no  assumption  on  the 
part  of  Gillooley  of  the  danger  and  risks  incident  to  the 
operation  of  its  engines  and  trains  by  defendant  com- 
pany. 

It  is  obvious  from  this  statement  of  the  case  that 
there  is  ample  evidence  to  support  the  verdict  of  the  jury 
upon  one  or  more  theories  of  defendant's  liability. 
Moreover,  it  appears  there  is  no  assignment  of  error  on 
behalf  of  the  defendant  company  that  there  is  no  evi- 
dence  to  support  the  verdict  and  judgment  of  the  court 
below. 

The  first  assignment  of  error  is  based  upon  the  charge 
of  the  court  in  stating  to  the  jury  that,  "The  negligence 
of  the  deceased  mo/y  be  considered  by  the  jury  in  miti- 
gation of  damages." 

The  objection  to  the  charge  is  that  contributory  negli- 
gence as  a  matter  of  law  must  go  in  mitigation  of  dam- 
ages and  the  jury  is  not  left  to  the  exercise  of  any  dis- 
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cretion  in  saying  whether  it  may  or  may  not  be  so  con- 
sidered. 

It  is  therefore  insisted  the  charge  of  the  court  on  this 
subject  contains  affirmative  error,  which  was  prejudi: 
cial  to  the  rights  of  defendant  below. 

In  reply  to.  this  assignment  of  error  counsel  for  de- 
fendant in  error  insists  that  the  rule  on  this  subject  has 
not  been  uniform  and  invariable  as  will  be  seen  from  the 
decisions  of  this  court,  but  that  the  terms,  may  and 
mVrSt,  in  dealing  with  the  subject  of  contributory  neg- 
ligence in  mitigation  of  damages,  have  been  used  indif- 
ferently. In  support  of  this  contention  counsel  cite  au- 
thorities in  which  the  following  phrases  are  used : 

"Might  be  looked  to"'  {N.  d  C.  R.  R.  Co.  v.  Smith,  6 
Heisk.,  178-9 ;  L.  d  N.  R.  R.  Co.  v.  Robertson,  9  Heisk., 
282) ;  "Proper  to  be  considered''  {Railroad  v.  Fain,  12 
Lea,  38) ;  "Should  be  considered"  (Dush  v.  Fitzhugh,  2 
Lea,  308-9;  Railroad  v.  Humphreys,  12  Lea,  208;  Rail- 
road V.  Flemming,  14  Lea,  128) ;  "May  and  should  miti- 
gate'' {Railroad  v.  Walker,  11  Heisk.,  386) ;  "May 
be  considered"  {L.  d  N.  R.  R.  v.  Conner,  2  Bax.,  388; 
L.  d  N.  R.  R.  V.  Burke,  6  Cold.,  52;  Turnpike  v.  Yates, 
108  Tenn.,  437 ;  Railroad  v.  Wallace,  90  Tenn.,  62 ;  HUl 
V.  L.  d  N.  R.  R.,  9  Heisk.,  826) ;  "Only  mitigate  dam- 
ages" {Railway  Companies  v.  Foster,  88  Tenn.,  678). 

An  examination  of  the  cases  in  which  these  expres- 
sions are  used  Vill  show  that  the  court's  attention  was 
not  challenged  to  their  accuracy.  Such  inaccurate  ex- 
pressions frequently  occur  and  pass  unnoticed  in  in- 
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structions  to  juries  and  in  the  opinions  of  this  court. 
They  are  jiot^  however,  to  be  exalted  to  the  standard  of 
judicial  precedents  when  it  is  very  clear  that  no  deter- 
mination of  the  subject  was  intended.  It  is  to  be  ob- 
served, however,  that  our  decisions  show  that  wherever 
the  question  has  been  raised  it  has  been  uniformly  ad- 
judged by  this  court  that  a  charge  leaving  this  question 
to  the  discretion  of  the  jury  is  erroneous.  The  question 
first  arose  in  N.  d  C.  R.  R.  Co.  v.  Nowlin,  1  Lea,  523. 
The  charge  of  the  trial  judge  in  that  case,  which  was  the 
subject  of  review,  was  substantially  the  same  as  the 
charge  given  in  the  present  case.  In  that  case  the  trial 
judge  had  instructed  the  jury  as  follows : 

"The  negligence  of  the  person,  in  all  cases,  can  be 
looked  to  in  mitigation  of  the  damages  or  the  amount 
of  recovery.'' 

This  court  said  in  respect  of  that  charge  as  follows : 
"Although  the  railroad  may  be  and  is  liable,  because 
of  a  failure  to  comply  with  the  statutes,  yet  the  con- 
tributory negligence  of  the  party  suing  will  go  in  reduc- 
tion of  damages.  And  this  we  hold  to  be  a  fixed  rule 
of  law,  one  of  substantial  right,  and  which  the  railroad 
has  the  right  to  have  applied,  if  the  jury  should  find 
contributory  negligence  upon  the  part  of  the  party 
suing." 

This  court  further  said  that,  "If  the  jury  found  that 
the  plaintiff  was  guilty  of  contributory  negligence  at 
the  time  of  the  accident,  then  it  was  their  duty  to  look 
to  it  in  assessing  his  damages,  and  augment  or  diminish 
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the  same  according  as  they  found  his  negligence  to  be 
slight  or  gross."  • 

For  error  in  the  charge  of  the  trial  judge  the  judg- 
ment in  that  case  was  reversed  and  the  cause  remanded. 
Postal  Telegraph-Cable  Co.  v.  Zopfi,  93  Tenn.,  373. 

In  Patton,  Admr.,  v.  RailwoAf  Co.,  89  Tenn.,  370,  this 
court  said  as  follows :  "The  fact  that  deceased  went  on 
the  track  without  looking  or  listening  and  that  he  con- 
tinued upon  it  unconscious  of  danger  until  over- 
taken and  run  down  is  negligence  that  cannot  be  over- 
looked, and  for  this  n^ligence  he  can  not  be  entirely 
exonerated  and  this  must  be  allowed  in  mitigation  of 
damages,  even  if  the  jury  shall  think  that  his  n^ligence 
under  the  peculiar  facts  of  this  case,  was  not  the  more 
immediate  cause  of  the  accident." 

In  Byrne  v.  K.  C,  F.  8.  &  G.  R.  R.,  9  0.  C.  A,  679, 
a  case  which  arose  in  Tennessee,  Judge  Lurton  in  com- 
menting on  this  subject  said  as  follows :  "The  supreme 
court  of  Tennessee  has  been  very  stringent  in 
requiring  that  trial  judges  should  instruct  juries  in 
cases  under  this  statute  that  they  must  reduce  damages 
for  contributory  negligence    .     .    . 

"The  court  should  also  say  to  the  jury  that  they  must, 
if  they  find  that  the  bell  was  not  ringing,  reduce  the 
damages  to  be  awarded  to  the  plaintiff  by  reason  of  the 
intestate's  gross  negligence,"  etc. 

The  wisdom  and  soundness  of  this  rule  must  be  ap- 
parent on  a  moment's  reflection,  for,  if  as  a  matter  of 
law,  it  is  not  the  duty  of  the  jury  in  the  assessment  of 
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damages  to  mitigate  the  recovery  in  proportion  to  the 
contribution  of  the  plaintiff  to  the  injuries,  cases  would 
occur  where  gross  injustice  would  be  inflicted 
upon  defendants  in  the  exercise  of  the  jury's  discretion 
in  ignoring  altogether  the  contributory  negligence  of 
the  plaintiff. 

But,  as  we  have  seen  in  L.  d  N.  B.  R.  v.  Satterwhite, 
Admr.y  4  Gates,  185,  this  court  held  erroneous  a  charge 
of  the  trial  judge  on  the  subject  of  exemplary  damages 
which  used  the  word  should  instead  of  may. 

We  are,  therefore,  of  opinion  that  the  charge  of  the 
trial  judge  in  the  present  case  on  the  subject  of  con- 
tributory negligence  is  aflttrmatively  erroneous. 

The  contributory  negligence  of  the  deceased  relied  on 
by  the  company  consisted  in  the  proof  that  he  was  walk- 
ing at  the  time  of  the  accident  on  the  track  of  the  L.  & 
N.  R.  R.  Go.  without  looking  or  listening  or  exercising 
proper  care  for  his  own  protection.  In  reply  to  this 
position  counsel  for  defendant  in  error  say  that  Gilloo- 
ley  walked  on  the  L.  &  N.  track,  where  others  walked 
and  where  it  was  safest  to  walk  and  where  he  had 
walked  for  fourteen  years  past.  It  is  insisted  that  un- 
der the  proof  Qillooley  could  not,  with  safety, 
on  that  dark  night,  have  gone  on  the  north  side  of  the 
N.  G.  &  St.  L.  track,  for  there  was  a  precipitous  descent 
from  the  track  to  the  depth  of  four  feet.  It  is  said 
further  that  the  proof  shows  that  Gillooley  could  not 
have  walked  on  the  south  side  of  that  track,  because  the 
ground  between  it  and  the  Southern    track    was  de- 
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pressed  and  there  was  an  accumulation  of  water  there 
to  the  depth  of  four  inches. 

These  considerations  extenuate  in  a  large  degree  the 
facts  and  circumstances  relied  on  by  the  company  to 
show  contributory  negligence  on  the  part  of  deceased 
and  in  view  of  the  remittitur  of  |3,000  entered  upon  the 
verdict  at  the  suggestion  of  the  court,  we  think  the 
company  has  received  the  full  benefit  of  a  correct  charge 
on  the  duty  of  the  jury  to  mitigate  the  damages  on 
account  of  the  contributory  negligence  of  deceased. 

The  third  assignment  of  error  is  as  follows : 

"The  court  erred  in  charging  that  the  city  ordinance 
as  to  speed  was  applicable  to  this  case  and  also  in  the 
manner  in  which  it  was  given  to  the  jury  and  in  not 
properly  qualifying  and  correcting  it.  The  court  said, 
*The  court  therefore  instructs  you  that  there  is  an  or- 
dinance prohibiting  under  a  penalty  any  railroad  com- 
pany or  person  to  run  any  engine  or  train  of  cars  on 
any  railroad  running  into  the  city,  on  which  cars  are 
propelled  by  steam  at  a  greater  rate  of  speed  than  six 
miles  an  hour  within  the  limits  of  the  city.  A  violation 
of  this  ordinance  is  negligence  per  8€  if  it  be  the  proxi- 
mate  cause  of  an  accident.'  " 

It  is  insisted  it  was  error  to  give  the  ordinance  in 
charge  to  the  jury  (1)  because  Gillooley  was  an  em- 
ployee and  the  ordinance  was  intended  for  the  general 
public  and  not  an  employee,  and  especially  was  it  not 
intended  for  an  employee  whose  duty  it  was  to  watch 
for  the  very  train  which  it  was  claimed  killed  him. 


5  Gates]  APRIL  TERM,  1904.  281 

Railroad  y.  Martin. 

It  is  conceded  in  the  ai^ument  that  when  a  statute 
of  a  State  or  an  ordinance  of  a  municipality  is  passed 
for  the  benefit  of  a  person  or  class  of  persons  that  a 
violation  of  such  statute  or  ordinance  which  results  in 
an  injury  to  any  of  such  persons  will  give  a  right  of 
action  to  recover  for  his  injuries,  but  the  contention  is 
that  this  ordinance  was  passed  for  the  benefit  of  the 
general  public  and  that  deceased,  who  was  employed  for 
the  purpose  of  observing  the  approach  of  trains 
and  admonishing  the  public  thereof,  was  not  com- 
prehended within  the  scope  of  this  statute.  It  is  said 
that  if  this  ordinance  was  made  to  protect  a  fiagman 
at  a  crossing,  it  also  protects  one  put  to  attend  to  gates 
at  a  crossing;  also  engine  men,  firemen,  switchmen, 
conductors  and  track  men  operating  trains  within  the 
city  limits  or  keeping  the  track  in  order.  The  argu- 
ment is  that  no  law  or  ordinance  gives  a  right  of  action 
except  to  such  persons  as  are  comprehended  within  its 
object.     Queen  v.  Coal  Co.,  95  Tenn.,  458. 

In  that  case  it  appeared  there  was  a  State  statute 
which  makes  it  a  misdemeanor  to  employ  a  minor  under 
the  age  of  twelve  years  in  any  factory.  But  a  minor 
under  twelve  years  of  age  had  been  employed  in  viola- 
tion of  the  terms  of  the  statute  and  had  sutained  se- 
rious personal  injuries  during  such  employment.  The 
court  held  that  the  statute  imposed  a  duty  on  the  coal 
company  not  to  employ  such  a  person  and  that  a  viola- 
tion of  the  statute  gave  a  right  of  action  to  any  minor 
who  had  been  injured  as  a  proximate  consequence  of 
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such  employment.  It  is  insisted  that  minors,  being  a 
class  of  persons  for  whose  benefit  the  statute  was  passed, 
were  entitled  to  a  right  of  action. 

While  this  is  true,  we  are  unable  to  perceive  why  the 
deceased  was  not  entitled  to  the  protection  of  the  mu- 
nicipal ordinance  in  question  forbidding  the  operation 
of  engines  within  the  corporate  limits  at  a  speed  ex- 
ceeding six  miles  an  hour.  He  did  not  occupy  toward 
the  defendant  the  relation  of  a  servant,  but  was  sta- 
tioned at  the  crossing  in  obedience  to  a  city  ordinance, 
charged  with  the  duty  of  observing  the  approach  of 
trains  and  in  the  performance  of  duties  for  the  benefit 
of  the  general  public.  His  duties  cannot  be  assimilated 
to  those  of  an  engineer,  fireman  or  other  train 
man. 

Moreover,  this  court  held  in  the  case  of  WilUford  v. 
Memphis  Street  Railway  Co.,  decided  at  the  April  term, 
1903,  MS.  opinion,  that  the  violation  of  this  ordinance 
regulating  the  rate  of  speed  within  the  corporate  limits 
of  the  city  of  Memphis,  afforded  a  right  of  action  to 
any  one  injured  in  consequence  thereof,  provided  such 
excessive  rate  of  speed  was  the  proximate  cause  of  the 
accident. 

The  fourth  assignment  of  error  is  based  upon  the 
charge  of  the  circuit  judge  on  the  doctrine  of  fellow- 
servants.     The  charge  objected  to  is  as  follows : 

"But  as  a  determination  by  you  of  the  issue  of  the 
fellow  servant  in  favor  of  one  of  the  parties  to  this  suit 
would  obviate  the  necessity  of  applying  the.  foregoing 
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rules  in  the  consideration  of  this  case,  that  issue  will 
be  taken  up  first. 

"In  this  connection  the  court  instructs  you,  gentle- 
men, that  a  fellow  servant  in  a  railroad  service  may  be 
defined  as  one  who  with  the  plaintiff  or  a  plaintiff's  de- 
cedent is  or  was  engaged  in  a  common  employment, 
under  a  common  master,  in  the  same  branch  or  depart- 
ment in  the  railroad  service. 

"The  court  likewise  instructs  you  that  if  you  find 
from  a  preponderance  of  the  evidence  that  Thomas 
Qillooley  was  employed  by  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  commonly  called  the  Frisco, 
as  a  flagman  at  the  intersection  of  Dean  avenue  and 
Broadway,  and  was  intructed  by  his  employer  to  flag 
trains  of  the  several  railroads  passing  there,  including 
the  defendant,  the  Louisville  &  Nashville  Railroad 
Company,  and  if  you  further  flnd  from  the  evidence 
that  an  agreement  existed  between  the  Frisco  and  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  to  prorate 
the  pay  and  accept  the  services  of  this  and  other  flag- 
men on  the  line,  and  likewise  an  agreement  between 
the  Louisville  &  Nashville  Railroad  Company  and  the 
Nashville,  Chattanooga  &  St.  Louis  Railway,  to  also 
prorate  the  pay  and  accept  the  services  of  such  flagmen 
as  were  thus  employed  by  the  latter  under  the  above 
agreement. 

"And  if  you  further  find  from  the  evidence  that  the 
deceased,  Thomas  Qillooley,  was  made  aware  of  and 
assented  to  this  agreement,  arid  being  so  aware  and  as- 
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senting,  did  flug  trains  of  the  defendant,  the  Louisville 
&  Nashville  Railroad  Company,  then  under  this  finding 
the  court  insty^ucts  you  that  Thomas  Oillooley  tcould 
have  been  a  servant  of  the  defendant,  the  Louisville  d 
Nashville  Railroad  Company,  and  likewise  a  fellow 
servant  of  the  engineer  amd  firemen  of  the  train  to  he  so 
flagged/^ 

The  criticism  upon  this  charge  is  that  the  trial  judge 
made  the  question  in  respect  of  the  relation  of  Gillooley 
to  the  defendant  company  depend  upon  his  knowledge 
of  the  arrangement  between  the  employing  companies 
and  his  assent  to  the  sama  It  is  insisted  the  question 
should  be  made  to  turn  upon  the  duties  to  be  performed. 
It  is  said  the  contract  of  employment  was  made  by  one 
road  for  the  benefit  of  all  and  the  salary  was  prorated. 
The  important  feature  of  his  employment,  according  to 
the  contention  of  the  company,  is  that  it  was  as  much 
the  duty  of  Gillooley  to  flag  for  the  L.  &  N.  R.  R.  as  it 
was  to  flag  for  the  other  companies,  and  that  such  was 
his  invariable  custom. 

We  are  unable  to  give  our  assent  to  this  proposition. 
There  must  be  some  privity  of  contract  between  the  par- 
ties in  order  to  warrant  the  application  of  the  fellow 
servant  doctrine. 

In  2  Thompson  on  Negligence  ( Ist  Ed. ) ,  page  1043,  it 
is  laid  down :  "But  there  is  no  sound  reason  on  which 
the  servants  of  one  master  can  be  treated  as  fellow 
servants  with  the  servants  of  another  master.  The  rule 
which  exempts  the  master  from  liability  for  an  injury 
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inflicted  by  one  of  his  servants  upon  another  is  based 
upon  an  implied  contract  between  a  servant  and  his 
master,  that  the  former  will  accept  all  the  natural  and 
ordinary  risks  incident  to  the  business  in  which  he  is 
engaged,  which  include  the  negligence  of  those  whom 
the  master  may  associate  with  him.  In  this  view  of 
the  reason  of  the  rule,  it  is  a  rule  based  upon  a  privity 
of  contract  This  being  so,  it  obviously  does  not  apply 
between  the  persons  between  whom  there  is  no  privity 
of  contract.  A,  when  he  entered  into  the  service  of  B, 
impliedly  says  to  B,  *You  have  selected  fit  and  compe- 
tent servants  to  work  with  me ;  I  assume  the  risks  of 
injuries  from  their  n^ligence.'  But  he  does  not  say, 
^I  assume  the  risks  of  injuries  from  the  n^Iigence  of 
the  servants  of  C,  D,  or  E  ,in  connection  with  whom  I 
may  be  obliged  to  work.'  *'  Zeigler  v.  The  Dwnbwry, 
etc.,  R.  R.  Co.y  52  Conn.  — ;  Delavyare  R.  R.  v.  Hardy, 
34  Atl.  Rep.,  987 ;  Railroad  v.  Ferch,  44  S.  W.,  317 ; 
Sumn^on  v.  Northeastern  R.  R.,  3  Exchequer  Die.  ( The 
Law  Reports),  341. 

The  proof  shows  that  Gillooley  was  not  advised  of 
the  traffic  arrangement  between  these  roads  and  was 
not  aware  of  its  terms  nor  did  he  assent  thereto.  It  is 
manifest  that  his  services  could*  not  have  been  trans- 
ferred to  the  defendant  company  and  the  relation  of 
master  and  servant  thereby  created  without  his  consent. 

But  if  it  be  conceded  deceased  was  at  the  time  of  the 
accident  the  servant  of  defendant,  we  think  it  quite 
clear  he  was  not  the  fellow  servant  of  the  crew  that 
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killed  him,  for  a  reason  he  was  in  a  diflferent  department 
of  the  service.  As  already  shown,  he  had  been  placed 
at  Dean  avenue  by  the  Frisco  System  in  compliance 
with  the  city  ordinance  to  admonish  persons  of  the 
approach  of  trains. 

We  think  the  facts  presented  on  this  record  make  out 
a  case  of  absolute  liability  on  the  part  of  the  company. 
The  crew  in  charge  of  the  train  causing  the  accident 
were  not  engaged  in  switching  within  the  company's 
yard,  but  were  employed  outside  of  the  yard  transfer- 
ring cars  from  its  north  to  its  south  station.    . 

The  Clarkson  case  decided  by  this  court  and  reported 
in  28  E.  &  A.  R.  R.  Cases,  457,  is  not  applicable  to  the 
facts  of  this  case.  It  was  held  by  this  court  in  the 
Clarkson  case,  viz. :  "If  the  accident  occurs  in  switch- 
ing operations  proper  and  necessary  in  wnJd  about  the 
depot  grounds  and  yards,  and  whether  on  or  ofif  a  street, 
the  company  is  not  required  to  observe  the  statutory 
precautions,  though  it  is  required  to  observe  the  care 
and  caution  which  the  dangerous  conditions  demand." 

But  here  the  train  was  not  on  the  switching  track, 
but  on  the  main  track.  The  defendant's  switching 
yards  extended  300  yards  east  of  Main  street,  while  the 
accident  occurred  three-fourths  of  a  mile  east  of  Main 
street..  The  trial  judge  was  of  opinion  the  statutory 
precautions  did  not  apply  to  the  facts  of  this  case  and 
his  charge  was  rested  alone  upon  the  common-law  duty 
enjoined  on  the  company. 
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In  failing  to  charge  the  statute  we  think  the  court 
committed  error,  but  it  has  not  resulted  in  prejudicing 
the  rights  of  plaintiff  in  error.  In  Railroad  v.  Dies,  98 
Tenn.,  654,  this  court  said,  viz. : 

"The  liability  of  a  railroad  is  absolute  for  killing  a 
person  upon  its  track  by  a  backing  engine  and  tender 
which  are  not  engaged  in  switching  within  the  com- 
pany's yards.  The  statutory  precautions  apply  in  such 
a  cajse  and  the  manner  of  running  the  engine  precludes 
the  possibility  of  observance." 

This  rule  had  previously  been  announced  by  this 
court  in  Raihoay  Co.  v.  Wilson,  90  Tenn.,  271.'  In  the 
latter  case  the  judgment  against  the  railroad  in  the 
court  below  had  been  rested  on  a  breach  of  its  common- 
law  duty,  and  while  this  court  was  of  opinion  the  reason 
given  for  the  judgment  was  erroneous,  the  judgment 
was  affirmed,  because  it  already  appeared  there  had 
been  a  breach  by  the  company  of  its  statutory  duty. 

For  the  reasons  indicated,  the  judgment  is  affirmed. 
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Taylor  v.  Skiles  et  dl. 
{Jackson.    April  Term,  1904.) 

1.    TBUST  DBBD.    Effect  will  be  given  to  intention  of  maker  to 
provide  personal  indemnity  to  his  surety,  not  to  secure  debt. 

A  trust  deed,  executed  by  a  bankrupt  after*  compositioil  with  his 
creditors,  conveying  property  to  a  trustee,  directing  a  sale 
of  the  same,  and  that  the  proceeds  be  paid  to  designated  per- 
sons in  satisfaction  of  the  amount  that  they  were  bound  for 
on  certain  notes  executed  by  the  maker  of  the  trust  deed  prior 
to  his  bankruptcy,  will  be  construed  to  give  protection  only 
to  the,  parties  named,  and  not  to  secure  the  debt  evidenced 
by  said  notes,  where  it  is  clear  from  the  instrument  itself 
and  the  surrounding  circumstances  that  it  was  the  intention 
of  the  maker  to  furnish  personal  indemnity  to  his  sureties  and 
not  to  secure  the  debt.    {Post,  pp.  292,  293.) 

9.  BANKBUPT.  Effect  of  confirmation  of  composition  with 
creditors. 
An  order  of  a  bankrupt  court  confirming  a  composition  made 
by  a  bankrupt  with  his  creditors  operates  In  itself,  not  only 
as  a  discharge  of  the  bankrupt,  but  as  an  extinguishment  of 
the  claims  of  all  creditors  agreeing  to  the  composition.  {Post, 
pp,  293,  294.) 

Cases  cited  and  approved:  Evans  v.  Bell,  15  Lea,  569;  Warren 
V.  Whitney,  24  Me.,  561;  Stafford  v.  Bacon,  1  Hill  (N.  Y.), 
532. 

8.  SAME.  Subsequent  promise  by,  to  pay  debt  included  in  com- 
position, is  without  consideration. 
While  a  subsequent  promise  will  revive  a  debt  discharged  under 
Insolvent  or  bankrupt  laws,  such  promise  made  after  compo- 
sition and  settlement  between  the  bankrupt  and  his  creditors 
is,  as  to  a  debt  included  in  said  composition,  without  consid- 
eration, and  affords  no  cause  of  action.    {Post,  pp.  293,  294.) 
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4.  TRUST  DBBD.  Intended  as  personal  indemnity  to  surety  of 
maker,  not  available  to  creditor,  when. 
Where,  after  haying  made  a  composition  and'  settlement  with 
his  creditors,  a  bankrupt  debtor  grave  personal  indemnity  to 
certain  sureties  on  a  debt,  to  one  of  his  creditors  who  was  a 
party  to  such  composition,  such  creditor  can  not  avail  himself 
Of  the  indemnity.    (Post,  pp.  295-297.) 

Cases  cited  and  approved:  Hampton  v.  Phipps,  108  U.  S.,  260; 
Taylor  v.  Bank,  87  Ky.,  398;  Leggett  v.  McClellan,  89  Ohio 
St,  624;  Macklin  v.  Northern  Bank  of  Ky.,  83  Ky.,  314. 

6.  BAKX.  Same.  Oosurety  not  included  in  indemnity,  no  equity 
therein. 
A  cosurety  who  was  not  included  in  the  indemnity  referred  to  in 
the  first  and  fourth  headnotes  above,  occupies  the  relation  of  a 
stranger  to  the  maker  of  the  trust  deed,  and  has  no  right  "to 
participate  in  said  indemnity  or  equity  or  equity  therein.  (Post, 
pp.  296-297.1 


FROM  GIBSON. 


Appeal  from  the  Chancery  Court  of  Gibson  County.— 
John  S.  Cooper^  Chancellor. 

gpL.  HiLL^  A.  W.  Biggs  and  W.  C.  Caldwell^  for 
Taylor. 

Walker  &  Clark^  for  Sklles  et  (U. 

113  Tenn— 19 
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Mr.  Chief  Jtjstice  Beard  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  for  subrogation.  The  facts  were 
as  follows:  The  complainant,  Taylor,  and  defendants 
Wade,  Walker,  and  Bell,  were  the  sureties  of  J.  M.  & 
W.  A.  Skiles  upon  a  *  note  for  $1,500  executed  to  the 
Exchange  Bank  of  Trenton,  in  this  State.  After  the 
delivery  of  this  note,  and  before  payment,  the  principal 
debtors  were,  upon  petition  of  their  creditors,  forced 
into  bankruptcy,  and  their  assets  passed  into  the  cus- 
tody of  the  trustee  duly  elected  under  the  bankrupt  laws 
of  the  United  States  passed  in  1898.  Pending  the  pro- 
ceedings so  instituted,  the  bankrupts,  in  due  form,  sub- 
mitted terms  of  composition  to  their  creditors,  which 
by  them  were  accepted.  To  enable  the  Skileses  to  carry 
out  the  composition,  defendants  Wade,  Walker,  and 
Bell  (J.  C.  McDearmon  also  joining)  agreed  with  the 
bankrupts  to  raise  for  them  the  sum  of  $4,000,  which 
they  did,  on  their  own  note.  These  sureties,  by  with- 
drawing certain  claims  they  had  proven  against  the 
estate  of  the  bankrupts,  upon  which  they  would  have 
been  entitled  to  distribution,  and  paying  into  the  reg- 
istry of  the  court  the  $4,000,  enabled  the  Skileses  to 
pay  to  the  creditors  the  pro  rata  of  their  claims  offered 
in  their  petition  for  the  composition.  This  being  done, 
the  judge  of  the  United  States  district  court  for  the 
eastern  division  of  the  western  district  of  Tennessee 
duly  entered  an  order  of  confirmation  of  this  composi- 
tion, and  thereupon  the  assets  theretofore  in  the  hands 
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of  the  trustee  in  bankruptcy  were  turned  over  by  him 
to  the  Skileses.  Among  the  creditors  receiving  a  pro 
rata  from  this  composition  fund  was  the  Exchange 
Bank  of  Trenton.  On  its  note  it  received  the  sum  of 
1500. 

In  recognition  of  the  assistance  thus  received  by 
them,  immediately  upon  recovering  possession  of  their 
property,  the  Skileses  made  a  conveyance  of  the  same 
to  McDearmon,  as  trustee,  which  provides  as  follows : 
"We,  J.  M.  and  W.  A.  Skiles  of  Trenton,  Tennessee, 
.  .  .  hereby  turn  over  ...  to  J.  C.  McDear- 
mon, as  trustee,  the  stock  of  goods,  wares  and  merchan- 
dise ...  in  the  storehouse  .  .  .  near  the 
southwest  corner  of  the  public  square  of  Trenton,  Ten- 
nessee, .  .  .  also  all  the  accounts  and  notes  due  the 
firm  ...  on  various  persons.  The  said  McDear- 
mon, as  trustee,  is  ...  to  sell  the  said  goods  at 
retail  and  to  replenish  the  said  stock  of  goods  as  is  nec- 
essary to  sell  the  same  to  the  best  advantage,  and  he  is 
to  pay  out  of  the  said  money  received  by  him  from  such 
sales,  first  two  notes  of  five  hundred  each  made  by  J.  M. 
Skiles  and  J.  A.  Bell  security  .  .  .  and  out  of  the 
next  money  received  by  him,  he  would  pay  to  J.  C.  Mc- 
Dearmon, W.  W.  Wade,  J.  R  Walker  and  J.  A.  Bell  the 
amounts  that  they  were  bound  for  on  certain  notes  exe- 
cuted by  J.  M.  and  W.  A.  Skiles  payable  to  the  Ex- 
change Bank  of  Trenton,  Tennessee.     .     .     ." 

Wade,  Walker,  and  Bell  each  paid  one-fourth  of  the 
balance  on  the  note  held  by  the  Exchange  Bank,  which 
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was  due  after  the  receipt  by  the  bank  of  its  pro  rata 
under  the  composition,  and  were  reimbursed  these  pay- 
ments by  the  trustee  out  of  moneys  derived  by  him  from 
the  assets  conveyed  to  him  in  trust.  The  complainant 
subsequently  paid  the  remaining  one-fourth  of  this 
note,  and  filed  this  bill  to  enforce  indemnity  out  of  the 
trust  estate  acquired  by  McDearmon  as  trustee,  and 
also  a  ratable  contribution  from  his  cosureties,  Wade, 
Walker,  and  Bell,  from  the  proceeds  of  the  trust  prop- 
erty so  received  by  them.  The  chancellor  dismissed  the 
bill,  so  far  as  McDearmon  was  concerned,  and  entered 
a  decree  against  each  of  the  cosureties  named  for  a  fixed 
amount,  the  total  of  which  would  indemnify  the  com- 
plainant for  three-fourths  of  the  sum  which  he  had  paid 
in  the  discharge  of  the  note. 

There  are  two  theories  upon  which  complainant  rests 
his  right  to  relief.  The  first  is  that  the  instrument 
hereinbefore  set  out,  by  its  terms,  secures,  among 
others,  the  f  1,500  note,  and  that,  as  surety  on  this  note, 
he  was  entitled  to  have  the  trust  estate  applied  to  its 
extinguishment.  If  wrong  in  this,  then  the  insistence 
is  that  complainant  is  entitled  to  a  ratable  contribution 
from  Wade,  Walker,  and  Bell,  under  the  well-estab- 
lished equitable  rule  that  the  surety  is  entitled  to  share 
with  the  cosurety  in  any  fund  furnished  to  him  by  the 
principal  debtor  for  the  indemnity  of  the  cosurety 
against  loss  on  a  debt  upon  which  both  are  bound  as 
sureties.    It  evidently  was  upon  the  assumption  that 
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this  rule  applied  in  the  present  case  that  the  chancellor 
gave  the  complainant  relief. 

We  do  not  think  the  first  contention  is  sound.  It  is 
clear  from  the  reading  of  the  instrument  that  the  inten- 
tion of  its  makers  was  to  furnish  pei:i9onal  indemnity  to 
Wade,  Walker,  and  Bell,  and  not  to  secure  the  debt  of 
which  they  were  sureties.  The  provision  is  that  the 
trustee  shall  pay  these  parties  ^^the  amounts  they  are 
respectively  bound  for  on  certain  notes  executed,"  etc., 
"payable  to  the  Exchange  Bank."  The  name  of  the 
bank  at  which  the  paper  is  payable  is  used  simply  for 
the  purpose  of  identification,  and  not  with  the  view  of 
protecting  that  bank,  if  it  were  the  holder.  The  effect 
of  the  terms  used  is  to  give  protection  to  the  parties 
named.  The  makers  intended  no  more,  and  it  would 
do  violence  to  their  intention,  as  not  only  clearly  indi- 
cated in  the  paper  itself,  but  as  gathered  from  the  sur- 
roundings, to  hold  that  the  bank  was  named  as  benefi- 
ciary  in  this  trust. 

The  soundness  of  the  other  contention  depends  upon 
the  legal  status  of  the  Skileses  at  the  time  of  creating 
this  trust,  and  their  relation  to  the  note  in  question,  and 
the  several  parties  who  were  bound  for  its  payment 

As  has  been  stated,  they  had  effected  in  the  bankrupt 
court,  under  the  proceedings  instituted  against  them  by 
their  creditors,  a  composition,  which  had  been  accepted 
by  these  creditors,  and  approved  by  the  court  having 
jurisdiction  of  the  j»ubject-matter  and  the  parties.  This 
order  of  confirmation  of  the  composition  served  k^  a 
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discharge  of  the  bankrupts,  and  no  further  discharge 
was  required.     Brandenburg  on  Bankruptcy,  sec.  319. 

But  as  to  the  Exchange  Bank  accepting,  as  it  did,  the 
benefit  of  the  composition,  it  was  more  than  a  mere  dis- 
charge of  the  bankrupts.  It  was  an  agreed  extinguish- 
ment of  the  debt,  so  far  as  it  was  concerned.  It  is  very 
generally  held  that,  in  the  case  of  a  discharge  of  a  debt 
under  insolvent  or  bankrupt  laws,  a  subsequent  promise 
to  pay  by  the  insolvent  or  bankrupt  will  revive  the  orig- 
inal  debt  and  make  it  enforceable  at  law.  But  it  is 
otherwise  where  the  creditor  comes  to  terms  with  his 
debtor  under  a  valid  composition,  and  agrees  to,  and 
does,  accept  a  part  of  his  debt  for  the  whole.  When  this 
is  done,  the  debt  is  extinguished.  The  parties  having 
met  on  common  ground,  and  agreed  on  terms  of  settle- 
ment which  have  been  carried  out,  there  is  no  longer 
even  a  moral  obligation  resting  upon  the  debtor  as  to 
the  balance  of  the  original  liability.  •  So  that  a  new 
promise  after  composition  is  without  consideration,  and 
will  not  afford  a  cause  of  action.  Warren  v.  Whitney,  24 
Me.,  561,  41  Am.  Dec,  406;  Stafford  v.  Bacon,  1  Hill 
(N.  Y.),  532,  37  Am.  Dec,  366;  Evans  v.  Bell,  15  Lea, 
569. 

So  it  is  that  when  the  Skileses  made  the  transfer  of 
their  property  to  McDearmon,  trustee,  the  debt  due  to 
the  Exchange  Bank,  so  far  as  they  were  concerned,  was 
as  if  it  had  never  existed.  They  were  as  much  stran- 
gers to  it  as  any  one  who  had  never  had  connection 
with  it.     Being  such  strangers,  and  furnishing,  at  their 
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pleasure,  this  indemnity  for  three  of  the  parties  bound 
on  this  debt,  has  the  fourth  party,  Taylor,  any  right  to 
complain  that  he  has  been  omitted,  and  can  he  invoke, 
as  against  these  protected  parties,  the  equitable  doc- 
trine of  subrogation? 

We  are  satisfied  that  the  Exchange  Bank  could  not 
avail  itself  of  this  indemnity.  On  this  subject,  Mr. 
Brandt,  in  section  327  of  his  work  on  Suretyship  & 
Guaranty,  says :  "While,  as  a  general  rule,  a  security 
given  by  a  principal  to  his  surety  operates  eo  instanti 
as  a  security  to  the  creditor  for  the  payment  of  the  debt^ 
yet  it  is  held  that  where  such  security  is  given  by  a 
stranger  to  the  surety,  and  not  for  the  payment  of  the 
debt,  a  trust  does  not  attach  in  favor  of  the  creditor, 
and  he  cannot  be  subrogated  to  the  surety's  rights." 
Thus,  where  the  security  was  given  by  the  surety's  wife 
{Taylor  v.  Farmers'  Ba/nk  of  Kentucky,  87  Ky.,  398,  9 
S.  W.,  240;  Leggett  v.  McCleUan,  39  Ohio  St.,  624),  or 
by  the  principal's  daughter  {Macklin  v.  Northern  Bank 
of  Ky.,  83  Ky.,  314),  it  was  held  that  these  several  gran- 
tors were  strangers,  within  the  meaning  of  the  rule. 

The  principle  which  would  exclude  the  Exchange 
Bank  from  the  benefit  of  this  security  would  equally 
exclude  the  complainant.  The  right  of  the  creditor  and 
of  a  cosurety  to  subject  collaterals  or  other  securities 
pledged  or  conveyed  to  one  surety  by  the  principal 
debtor  is  a  natural  and  necessary  equity,  which  fiows 
from  the  relations  of  the  parties,  and,  though  not  the 
result  of  contract  is  nevertheless  the  execution  of  their 
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intentions.  "Pop  when  the  debtor  haa  given  personal 
guaranties  for  the  performance  of  his  obligation^  and 
has  further  secured  it  by  a  pledge  in  the  hands  of  his 
creditor,  or  an  indemnity  in  those  of  his  surety,  it  is 
conformable  to  the  presumed  intent  of  all  the  parties  to 
the  arrangement  that  the  fund  so  appropriated  shall  be 
administered  as  a  trust  for  all  the  purposes  which  a 
payment  of  the  debt  will  accomplish ;  and  a  court  of 
equity,  accordingly,  will  give  to  it  this  effect  All  this, 
...  as  the  rule  .  .  .  requires;  presupposes  that 
the  fund  specifically  pledged  ...  is  the  property 
of  the  debtor,  and  it  is  because  it  is  so  that  equity  im- 
presses upon  it  the  trust  which  requires  it  shall  be  ap- 
propriated to  the  satisfaction  of  the  creditor,  the  exon- 
eration of  the  surety,  and  the  discharge  of  the  debtor. 
The  implication  is  that  a  pledge  made  expressly  to  one 
is  in  trust  for  another,  because  the  relations  between 
parties  is  such  that  the  obligation  of  the  transaction 
best  effectuates  the  express  purpose  for  which  it  was 
made." 

This  paragraph  is  taken  from  the  opinion  of  the  court 
in  Hampton  v.  Phipps,  108  U.  S.,  260,  2  Sup.  Ct.,  622, 
27  L.  Ed.,  719,  and  with  great  clearness  states  the  rea- 
son and  fixes  the  limit  of  the  rule.  The  party  who  is 
primarily  bound  for  the  debt  is  under  legal  obligation 
to  pay  it,  and  to  this  end,  to  devote  his  entire  estate, 
if  necessary,  to  save  his  sureties  from  harm^  so  that 
when  he  turns  over  a  part  of  the  whole  of  his  estate  to 
his  creditor,  or  to  one  of  his  sureties,  as  security  for  his 
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debt,  in  the  first  instance  the  sureties,  and  in  the  latter 
the  creditor  or  cosurety,  is  equitably  entitled  to  insist 
that  it  be  so  appropriated.  The  necessary  presumption 
from  such  a  transaction  is  that  this  result  was  contem- 
plated by  the  debtor,  and  only  by  such  appropriation 
can  this  intention  be  carried  out,  and  equity  be  sub- 
served. This  implication,  however,  cannot  arise  where 
the  pledge  is  made  by  one  who  at  the  time  is  under  no 
obligation  to  pay  the  debt — ^a  stranger  to  the  transac- 
tion. When  such  a  party,  for  reasons  satisfactory  to 
himself,  but  under  no  l^al  obligation  so  to  do,  pledges 
his  property  to  indemnify  a  surety  against  loss,  what 
possible  equity  has  the  creditor  or  the  cosurety  in  this 
property?  What  is  to  prevent  the  party  so  indemnified 
from  releasing  his  security,  and,  if  he  does,  who  can 
call  him  to  account?  As  is  said  in  the  opinion  from 
which  we  have  already  quoted :  "A  stranger  might  well 
choose  to  bestow  upon  a  surety  a  benefit  and  the  prefer- 
ence, from  considerations  purely  personal,  in  order  to 
make  good  to  him  exclusively  any  loss  to  which  he  might 
be  subjected  in  consequence  of  his  suretyship  to  another. 
In  such  a  case  neither  cosurety  nor  creditor  could,  upon 
any  ground  or  privity  in  any  interest,  claim  to  share  in 
the  benefit  of  such  a  benevolenca" 

We  think  it  clear,  in  view  of  this  principle,  that  com- 
plainant is  without  equity,  on  the  facts  disclosed  in  this 
record,  and  that  the  chancellor  committed  an  error  in 
holding  otherwise,  and  his  decree  is  reversed  and  the 
bill  is  dismissed. 
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State  of  Tennessee  v.  Unknown  Heirs  of    Harris 

Goldberg^  Deceased,  et  al. 

(Jackson.     April  Term,  1904.) 

1.  CHANCEBY  PLEADING  AND  PRACTICE.    Amendment  by 
minute  entry  treated  as  properly  made. 

An  amendment  permitted  to  be  made  by  a  minute  entry,  correct- 
ing a  date  in  an  amended  bill  pointed  out  by  the  answer 
thereto,  and  treated  as  properly  made  in  the  future  progress 
of  the  case,  will  be  so  treated  by  the  supreme  court  upon  ap- 
peal.    {Post,  PP'  301,  302.) 

2.  PBINCIPAL  AND  AGENT.    Agent  cannot  buy  deceased  prin- 
cipal'B  land  at  a  tax  sale  and  set  up  title  in  himself,  when. 

The  agent  of  a  deceased  landowner  at  the  time  of  his  death,  and 
when  the  taxes  were  assessed,  with  the  means  of  his  principal 
in  his  hands  sufficient  to  pay  the  taxes  when  they  accrued,  and 
when  the  land  in  his  charge  was  sold  for  the  taxes,  can  not 
stand  by  and  allow  the  property  to  be  sold  and  buy  it  in  and 
set  up  a  title  in  himself  thus  acquired.     (Post,  p.  302.) 

8.    ESCHEAT.    Sale  for  taxes  after  escheat  to  State  is  unneces- 
sary and  invalid. 
A  sale  of  land  for  taxes  after  the  same  has  escheated  to  the 
State  is  unnecessary  and  invalid.     (Post,  p.  302.) 

4.  SAME.  Not  defeated  by  will  disposing  of  property  as  the  law 
directs,  which  is  equivalent  to  no  will. 
A  will  directing  testator's  property  "to  be  disposed  of  as  the  law 
of  the  land  directs"  is  not  effective  as  a  will;  and  the  maker  of 
such  a  will  dies  intestate,  and  if  he  leaves  no  issue,  nor  rela- 
tives entitled  to  his  estate,  it  shall  escheat  to  the  St&te  for 
school  purposes.     {Post,  pp.  302,  303.) 
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Code  cited  and  construed:  Sec.  3826  (Si);  sec.  2961  (M.  &  V.); 
sec.  2138  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Hoover  v.  Gregory,  10  Yer.,  451; 
Alexander  v.  Wallace.  8  Lea.  569. 

5.  SAMS.    Evidence  required  to  Bhow  escheat. 

In  a  suit  to  have  property  declared  escheated  to  the  State,  the 
evidence  must  show  that  the  deceased  left  no  issue,  widow, 
or  other  relatives  entitled  to  his  property;  but  this  is  not  re- 
quired to  be  shown  beyond  peradventure.     {Post,  pp.  303,  304.) 

Case  cited  and  approved:     Catham  v.  State.  2  Head.  553. 

6.  SAKE.    From  death  ol  owner,  and  not  merely  from  decree; 
and  rents  and  income  belong  to  State, 

The  State's  right  to  escheated  property  dates  from  the  death 
of  the  owner,  and  not  merely  from  the  time  the  escheat  is 
established  and  declared  by  the  decree.  Hence,  the  State  is  en- 
titled to  the  rents  and  income  of  the  escheated  property  from 
the  death  of  the  owner.    {Post,  p.  304.) 

t 

Case  cited  and  approved:  .  Puckett  v.  State,  1  Sneed,  356. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
F.  H.  Heiskell^  Chancellor. 

Attorney-General  Cates  and  David  A.  Frayser^  for 
the  State. 

Finley  &  Finley^  for  defendants. 


300  TENNESSEE  REPORTS.  [Vol.  113 

State  T.  Unknown  Heira. 

Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  bill  to  recover  of  Thomas  L.  Beasley  certain 
real  estate  in  Shelby  county,  formerly  belonging  to 
Harris  Goldberg,  and  which  it  is  claimed  escheated  to 
the  State  upon  the  death  of  Goldberg  without  widow  or 
issue  or  heirs  at  law. 

Harris  Goldberg  died  in  Shelby  county  on  the  sev- 
enteenth day  of  January,  1897,  after  having  made  a  will, 
which  in  terms  directed  that  his  property  should  *T)e 
disposed  of  as  the  law  of  the  land  directs." 

Administration  was  had  upon  his  estate,  and  all  his 
personalty  was  exhausted  in  the  payment  in  full  of  his 
debts.  He  left,  in  addition,  a  lot  of  land  described  in 
the  bill. 

Previous  to  his  death  defendant  Beasley  had  been  his 
agent,  and  had  rented  out  his  property,  and  prior  to  the 
institution  of  this  suit  had  collected  several  hundred 
dollars  after  the  death  of  Goldberg. 

The  bill  averred  that  Goldberg  died  leaving  no  widow, 
children,  or  relative,  and  that  his  property  therefore 
escheated  to  the  State,  but  that  Beasley  was  claiming 
the  same  under  a  void  tax  sale. 

Beasley  admitted  the  death  of  Goldberg,  and  that  he 
had  heard  of  no  relatives,  but  denied  that  he  had  none 
capable  of  inheriting.  He  further  admitted  that  he 
was  in  possession  of  the  property,  and  had  been  since 
the  death  of  Goldberg,  collecting  rents,  and  refusing 
to  account  for  the  same,  because  he  claimed  title  to  the 
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property  under  a  sale  for  the  taxes  of  1897,  made  Sep- 
tember 4,  1898. 

It  was  averred  that  these  taxes  were  assessed  and  be- 
came a  lien  upon  the  property  tenth  of  January,  1897, 
or  seven  days  before  the  death  of  said  Goldberg,  and 
were  therefore  a  lien  on  the  property  when  Goldberg 
died. 

An  amendment  was  then  somewhat  informally  made 
to  the  bill  attacking  this  tax  sale  and  the  certificate  and 
deed  thereunder  as  void,  because  of  the  failure  of  the 
trustee  to  properly  certify  the  same  to  the  circuit  court," 
and  because  Beaisley  had  funds  of  Goldberg's  in  his 
hands  out  of  which  to  pay  the  taxes,  and  could  not  per- 
mit the  lot  to  be  sold  for  them  and  acquire  any  title  as 
purchaser  which  the  court  would  recognize. 

The  property  was  placed  in  the  hands  of  the  clerk  and 
^master  pendente  lite. 

On  the  hearing  the  chancellor  decreed  that  Beasley 
took  no  title  to  the  property  under  the  tax  sale;  found 
the  other  facts  necessary  to  make  out  the  State's  con- 
tention ;  declared  the  property  escheated  to  the  State, 
and  that  the  State  was  entitled  to  the  rents  of  this 
property  from  the  death  of  said  Goldberg,  less  the 
amounts  paid  out  by  Beasley  for  repairs;  and  a  refer- 
ence was  had,  and  a  sale  of  the  property  was  ordered ; 
and  defendant  Beasley  appealed  to  this  court. 

It  is  first  insisted  that  the  chancellor  erred  in  holding 
the  tax  sale  void,  and  in  this  connection  it  was  said 
that  it  was  not  attacked  in  the  pleadings.    The  bill  did 
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attack  the  tax  sale,  but  incorrectly  referred  to  it  aa 
having  been  made  for  the  taxes  of  1898.  The  defendant 
answered,  and  set  up  his  tax  title,  showing  that  the  sale 
was  for  the  taxes  of  1897.  Complainant  thereupon  was 
permitted  to  amend  his  bill  so  as  to  meet  this  claim  and 
attack  this  sale,  and  this  was  done  by  a  minute  entry, 
and  appears  to  have  been  treated  as  properly  done  in 
the  future  progress  of  the  case. 

It  appears  that  the  defendant  was  the  agent  of  the 
deceased  at  the  time  of  his  death  and  when  the  taxes 
were  assessed,  and  had  this  property  in  his  charge,  and 
he  had  the  means  necessary  to  pay  these  taxes  when 
they  accrued  and  when  the  sale  was  made  for  their  pay- 
ment. He  could  not,  therefore,  stand  by,  and  allow  the 
property  to  be  sold,  and  buy  it  in,  and  set  up  a  title  in 
himself,  thus  acquired. 

In  addition,  if  the  land  did  escheat  to  the  State  on 
the  death  of  Goldberg,  the  State  must  be  entitled  to  it, 
and  any  sale  of  it  for  taxes  thereafter  would  be  unnec- 
essary and  invalid. 

So  far,  then,  as  defendant  claims  title  in  himself  to 
defeat  the  action  of  the  State,  he  must,  we  think,  fail. 

It  is  insisted,  however,  that  the  present  is  not  a  case 
in  which  the  property  of  the  deceased  would  escheat  to 
the  State,  inasmuch  as  he  made  a  will,  and  did  not  die 
intestate,  as  is  contemplated  in  our  statutes  ( Shannon's 
Code,  sec.  3825),  which  provide  for  escheats  only  when 
a  person  dies  intestata 

It  will  be  noticed,  however,  that  the  will  of  Goldberg 
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directs  that  his  property  is  "to  be  disposed  of  as  the  law 
of  ti^e  land  directs."  This  is,  in  effect  and  substance, 
the  same  as  if  Goldberg  had  died  intestate. 

When  property  is  directed  by  a  will  to  go  in  the  same 
way  it  would  by  law,  the  party  who  takes  the  property 
takes  under  the  law,  and  not  under  the  will.  Hoover's 
Lessee  v.  Gregory^  10  Yerg.,  451 ;  Alexander  v.  Wallace, 
8  Lea,  569. 

So  it  is  said  "a  devise  to  an  heir  at  law  is  void  if  it 
gives  precisely  the  same  estate  that  the  heir  would  take 
by  descent."     4  Kent's  Comm.,  506. 

In  addition,  the  will  directs  that  the  property  shall 
be  disposed  of  as  the  law  directs.  The  law  ( Shannon's 
Code,  sec.  3825)  provides  that  the  property  of  a  person 
dying  intestate  without  issue  or  relatives  shall  escheat 
to  the  State  for  school  purposes. 

It  is  said,  in  the  next  place,  that  it  does  not  appear 
from  the  evidence  in  the  record  that  Goldberg  died 
without  issue  or  relatives  entitled  to  take  his  estate 
under  the  law. 

Necessarily,  such  proof  must  be  of  a  negative  charac- 
ter. 

Proof  of  want  of  relatives  cannot,  from  the  nature  of 
the  case,  be  made  with  the  directness  that  proof  of  the 
existence  of  such  relatives  can  be  made,  if  they  do  exist ; 
and  the  proof  will,  in  the  majority  of  cases,  be  general, 
and  lacking  in  definiteness. 

The  State  must  show  that  the  deceased  left  no  widow 
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or  relatives  ( Gotham  v.  State,  2  Head,  553 ) ;  but  it  is 
not  required  to  be  shown  beyond  peradventure. 

While  the  evidence  in  this  case  is  not  strong^  we  think 
it  sufficient  to  show  this  fact;  and  especially  in  the 
absence  of  anything  to  the  contrary,  or  any  circum- 
istances  tending  to  throw  doubt  upon  the  question. 

It  is  said,  finally,  that  the  State's  right  to  this  prop- 
erty dates  only  from  the  time  the  escheat  is  established 
and  declared  by  the  decree.  But  we  think  this  is  not 
the  rule.  The  right  of  the  State  does  not  rest  upon 
the  decree,  nor  does  the  title  pass  by  it,  but  it  passes  by 
operation  of  law  upon  the  death. 

The  action  brought  is  not  to  transfer  the  title  or  ac- 
quire the  right,  but  to  have  the  escheat  declared. 
Puckett  v.  The  State,  1  Sneed,  356. 

Hence  the  State  is  entitled  to  the  rents  and  income 
of  the  property  from  the  death  of  the  deceased. 

We  can  see  no  error  in  the  proceedings  and  decree  of 
the  court  below,  and  it  is  affirmed,  with  costs,  and  the 
case  will  be  remanded  to  be  further  proceeded  with  ac- 
cording to  the  decree  of  the  chancellor. 
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Mrs.  Lucy  O.  Stubbb  v.  Louisville  &  Nashville  Rail- 
road Company. 

(Jackson.    April  Term,  1904.) 

1.  PERSONAL  nrJURIES.  Husband's  suit  becomes  that  of 
widow  without  revivor  upon  his  death. 
The  suit  of  a  husband  for  personal  injuries  wrongfully  inflicted, 
upon  his  death,  becomes  the  suit  of  his  widow  to  all  intents 
and  purposes,  without  revlyor;  and  upon  dismissal  of  such  suit, 
upon  a  ground  not  concluding  the  right  of  action,  a  new  suit 
may  be  commenced  by  her  within  one  year  thereafter.  {Post, 
pp.  310-316.) 

Code  cited  and  construed:  Sees.  4025-4029,  4446  (S.);  sees.  3130- 
8134,  3449  (M.  &  V.);  sees.  2291-2293,  2765  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Norment  v.  Smith,  1  Hum.,  46; 
Bream  ▼  Brown,  6  Cold.,  170;  Chambers  v.  Porter,  6  Cold., 
276;  Flatley  v.  Railroad,  9  Heis.,  234;  Fowlkes  v.  Railroad,  9 
Heis.,  831,  846;  TrafFord  y.  Express  Co.,  8  Lea,  97-108;  Railroad 
▼.  Lilly,  90  Tenn.,  564;  Railroad  y.  Pitt,  91  Tenn.,  86-92;  Loague 
y.  Railroad,  91  Tenn.,  459-462;  Railroad  y.  Bean,  90  Tenn.,  393, 
394;  Hooper  y.  Railroad,  107  Tenn.,  712;  Bentz  y.  Railroad,  108 
Tenn.,  670;  Dayidson-Benedict  Co.  y.  Seyerson,  109  Tenn.,  573, 
616,  639. 

8.  SAKB.  Same.  Right  of  decedent  preserved  for  widow,  chil« 
dren,  or  next  of  kin,  but  no  new  cause  of  action  is  created. 
The  right  of  action  of  the  deceased  for  personal  Injuries  wrong- 
fully  inflicted  causing  his  death  is  kept  aliye  and  preserved 
by  statute,  for  the  benefit  of  his  widow,  children  or  next  of 
kin,  and  a  suit  commenced  by  decedent  while  in  life  may  be 
prosecuted  to  judgment  for  the  same  purpose;  but  no  new  or 
independent  cause  of  action  is  created  in  fayor  of  such  parties. 
(Po8t,  pp.  312-316.) 

Code   cited    and    construed:     Sees.    4025-4029    (S.);    sees.  3130- 

8134  (M.  &  v.);  sees.  2291-2293  (T.  &  S.  and  1858). 
113  Tenn— 20 
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Cases  cited  and  approved:  Bream  y.  Brown,  5  Cold.,  170;  Cham- 
bers V.  Porter,  5  Cold.,  276;  Flatley  ▼.  Railroad,  9  Heis.,  234; 
Fowlkes  y.  Railroad,  9  Heis.,  831,  846;  Trafford  y.  Express  Co., 
8  Lea,  97-108;  Railroad  y.  Ully,  90  Tenn.,  564;  Railroad  y.  Pitt, 
91  Tenn.,  86-92;  Loague  y.  Railroad,  91  Tenn.,  459-462;  Railroad 
y.  Bean,  94  Tenn..  393,  394;  Whaley  y.  Oatlett,  103  Tenn., 
351;  Dayidson-Benedict  Co.  y.  Seyerson,  109  Tenn.,  573,  616,  639. 

8.  STATUTES  O:^  LIMITATIONS.  New  action  within  a  year 
alter  abatement,  nonsuit,  or  dismissal,  when. 
Judgments  abating  suits  because  of  death  of  plaintiffs,  upon  yol- 
untary  nonsuits  or  dismissals,  do  not  conclude  the  right  of  tec- 
tion  or  merits,  and  new  suits  in  such  cases  may  be  brought 
within  one  year  thereafter.    {Post,  p.  316.) 

Code  cited  and  construed:  Sec.  4446  (S.);  sec.  3449  (M.  &  V.); 
sec.  2755  (T.  &  S.  and  1858). 

Cases  cited  and  approyed:  Norment  y.  Smith,  1  Hum.,  46; 
Hooper  y.  Railroad,  107  Tenn.,  712;  Bentz  y.  Railroad.  108 
Tenn.,  670. 

4.  RAILROADS.  Employees  in  different  departmenta  are  not 
fellow  servants;  foreman  of  water  supply  is  not  fellow  servant 
of  engineer. 
Railroad  employees  engaged  in  different  departments  of  the  com- 
pany's serylce  are  not  fellow  servants,  and  do  not  assume  the 
risks  incident  to  the  negligence  of  each  other;  and  the  fore- 
man of  the  water  supply  of  a  railroad  is  not  a  fellow  servant 
with  the  engineer  of  a  detached  engine,  upon  which  he  was 
authorized  to  ride  and  was  riding  for  the  purpose  of  inspecting 
a  water  tank.    (Post,  pp.  316-329.) 

Cases  cited  and  approved:  Railroad  v.  Carroll,  6  Heis.,  347, 
361;  Railroad  v.  DeArmond,  86  Tenn.,  73;  Mining  Co.  v.  Davis, 
90  Tenn.,  719;  Taylor  v.  Railroad,  93  Tenn.,  306,  307;  Railroad 
y.  Jackson,  106  Tenn.,  445;  Freeman  y.  Railroad,.  107  Tenn., 
346. 
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5.  SAME.  Same.  Instances  ol  employees  that  are  not  fellow 
servants  with  each  other. 

A  section  boss  is  not  a  fellow  servant  with  the  conductor  and 
crew  of  a  passenger  train  (Railroad  v.  Carroll,  6  Heis.,  347, 
361) ;  the  conductor  of  a  freight  train  and  a  telegraph  operator 
are  not  fellow  servants  (Railroad  v.  DeArmond,  86  Tenn.,  73) ; 
a  car  inspector  is  not  a  fellow  servant  of  an  engineer  operating 
a  switch  engine  (Taylor  v.  Railroad,  93  Tenn.,  306) ;  a  con- 
ductor and  station  agent  are  not  fellow  servants  (Railroad  v. 
Jackson,  106  Tenn.,  446) ;  a  member  of  a  bridge  crew  is  not  a 
fellow  servant  with  the  conductor  and  engineer  operating  a 
train  (Freeman  v.  Railroad,  107  Tenn.,  346).  {Post,  pp,  318-320.) 

6.  SUPREME  OOUBT  PBAGTIGE.  Such  judgment  ux)0n  reversal 
as  lower  court  should  have  rendered  will  be  rendered  by  su- 
preme court,  when. 

Buch  judgment  as  should  have  been  rendered  by  the  circuit  Judge 
will  be  rendered  by  the  supreme  court  upon  the  facts  found 
by  the  circuit  judge  in  a  written  opinion  made  by  him  in  pur- 
suance of  a  request  of  the  parties,  where  the  case  in  an  action 
for  personal  injuries  wrongfully  inflicted  is  reversed.  {Post, 
fV.  809,  321.) 


FROM  HENRY. 


Appeal  from  the  Circuit  Court  of  Henry  County. — 
John  R.  Bond,  Judge. 

Fitzgerald  Williams  and  J.    P.    Thomason,    for 
plaintiff. 

W.  W.  Fareaborgh,  W.  W.  Lewis,  and  J.  W.  Judd, 
for  defendant. 
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Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  Mrs.  Lucy  Stuber,  widow 
of  William  Stuber,  deceased,  to  recover  damages  for  the 
death  of  her  husband,  caused  by  the  wrongful  act  of  the 
defendant. 

William  Stuber,  foreman  of  the  water  supply  of  the 
defendant  upon  its  Memphis  division,  while  going  to 
Humboldt,  September  19,  1898,  upon  a  detached  engine 
of  the  company  upon  which  he  was  authorized  to  ride, 
for  the  purpose  of  inspecting  the  water  tank  at  that 
place,  was  seriously  injured  in  a  collision  caused  by  the 
negligence  of  the  engineer  in  charge  of  the  locomotive, 
and  brought  his  action  against  the  company  May  10, 
1899,  in  the  circuit  court  of  Henry  county,  to  recover 
the  damages  sustained  by  him.  The  case  was  removed 
to  the  circuit  court  of  the  United  States  for  the  western 
division  of  Tennessee,  upon  the  petition  of  the  defend- 
ant, where  it  was  tried  and  judgment  had  in  the  plain- 
tiff's favor  for  |6,000,  which  was  reversed  May  7,  1901, 
upon  appeal,  by  the  United  States  circuit  court  of  ap- 
peals for  this  circuit,  and  the  case  remanded  to  the  cir- 
cuit court  for  a  new  trial.  After  this,  on  March  2,  1902, 
William  Stuber  died ;  his  death  was  suggested  and  ad- 
mitted at  the  April  term,  1902,  and  at  the  succeeding 
term,  on  November  5,  1902,  an  order  was  entered  abat- 
ing and  dismissing  the  case. 

Mrs.  Stuber,  his  widow,  brought  this  suit  February 
28,  1903.    In  her  declaration  she  alleges  the  negligence 
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of  the  engineer  of  the  defendant ;  the  injuries  sustained 
by  her  husband;  the  institution  of  his  suit  in  the  cir- 
cuit court  of  Henry  county,  and  its  removal  to  the  fed- 
eral court;  the  death  of  her  husband  in  consequence  of 
the  injuries  inflicted  upon  him  and  the  abatement  and 
dismissal  of  his  suit,  stating  the  facts  fully  and  in. 
proper  form.  The  defendant  pleaded  in  defense  the 
general  issue  not  guilty ;  the  statute  of  limitation  of  one 
year,  and  that  the  judgment  of  the  federal  court,  dis- 
missing the  suit  of  William  Stuber,  was  a  former  adju- 
dication against  her  right  of  recovery  upon  the  cause  of 
action  sued  upon  in  this  case. 

The  defense  made  by  the  last  plea  is  not  now  insisted 
upon,  and  need  not  be  further  noticed. 

The  case  was  heard  by  Hon,  John  R.  Bond,  without 
the  intervention  of  a  jury,  and  his  findings  of  fact  and 
conclusions  thereon*,  by  request  of  the  parties,  were  re- 
duced to  writing  and  appear  in  the  record.  His  honor 
was  of  the  opinion  that  the  injuries  sustained  by  Wil- 
liam Stuber  were  caused  by  the  negligence  of  the  engi- 
neer of  the  defendant  in  charge  of  the  <iolliding  train 
upon  which  the  deceased  was  riding,  and  that  these  in- 
juries caused  his  death;  that  the  deceased  and  the  en- 
gineer were  in  the  service  of  the  same  employer,  but  in 
different  departments,  and  were  not  fellow  servants,  and 
so  found.  But  he  was  of  the  opinion,  and  held,  that 
the  plaintiff's  right  of  action  was  barred  by  the  statute 
of  limitation  of  one  year,  and  dismissed  her  suit  with 
costs. 
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The  plaintiff  and  the  defendant  both  excepted  to  the 
action  of  the  trial  judge,  and  bring  the  case  here  by 
appeal  in  the  nature  of  a  writ  of  error. 

The  plaintiff  assigns  as  error  the  action  of  his  honor 
holding  her  case  barred  by  the  statute  of  limitation ; 
and  the  defendant  his  finding  and  holding  that  William 
Stuber  and  the  locomotive  engineer  were  not  fellow 
servants. 

These  are  the  only  questions  before  us  for  determina- 
tion. 

We  will  first  dispose  of  the  assignment  of  error  of 
the  plaintiff.  From  the  statement  of  facts  we  have 
made  it  appears  that  William  Stuber  received  his  inju- 
ries September  19,  1898,  and  brought  his  action  to  re- 
cover damages  therefor  May  10,  1899-,  that  he  died 
March  2,  1902,  and  his  suit  was  abated  November  5, 
1902 ;  and  that  this  suit  was  brought  February  28, 1903. 
The  first  action,  then,  was  brought  within  one  year  after 
it  accrued ;  and  this  within  one  yeai'  after  that  was 
abated  and  dismissed. 

The  contention  of  the  plaintiff  is  that  the  cause  of 
action  in  both  cases  is  the  same ;  that  after  the  death  of 
William  Stuber  on  March  2,  1902,  the  first  suit,  unde? 
the  statute,  became  her  suit  to  all  intents  and  purposes, 
without  revivor,  and  that  it  was  her  suit  that  was  subse- 
quently dismissed ;  and  this  action,  having  been  brought 
within  one  year  after  the  dismissal  of  the  first,  upon  a 
ground  not  concluding  her  right  of  action,  the  bar  of 
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the  statute  of  limitation  is  saved  by  the  provisions  of 
the  Code,  sec.  2755 ;  Shajinon's  edition,  sec.  4446. 

While  the  defendant  insists  that  the  two  actions,  that 
brought  by  William  Stuber  and  this  one,  are  entirely 
different  suits,  having  different  parties,  and  benefici- 
aries, entitled,  if  successful,  to  recover  different  dam- 
ages, and  therefore  the  statute  relied  upon  by  the  plain- 
tiff to  save  the  bar  of  the  statute  of  limitation  of  one 
year  is  not  applicable. 

We  are  of  opinion  that  the  contention  of  the  plaintiff 
is  sound  and  must  be  sutained.  The  statutes  of  Ten- 
nessee, upon  which  this  action  is  predicated  and  which 
are  controlling  in  this  case,  are  to  be  found  in  sections 
4025,  4026,  4027,  4028  and  4029  of  Shannon's  edition  of 
the  Code,  and  are  as  follows : 

"4025.  The  right  of  action  which  a  person  who  dies 
from  injuries  received  from  another,  or  whose  death  is 
caused  by  the  w^rongful  act,  omission,  or  killing  by 
another,  would  have  had  against  the  wrongdoer,  in  case 
death  had  not  ensued,  shall  not  abate  or  be  extinguished 
by  his  death,  but  shall  pai$s  to  his  widow,  and,  in  case 
there  is  no  widow,  to  his  children  or  to  his  personal 
representative,  for  the  benefit  of  his  widow  or  next  of 
kin,  free  from  the  claims  of  creditors. 

"4026.  The  action  may  be  instituted  by  the  personal 
representative  of  the  deceased ;  but,  if  he  decline  it,  the 
widow  and  children  of  the  deceased  may,  without  the 
consent  of  the  representative,  use  his  name  in  bringing 
and  prosecuting  the  suit,  on  giving  bond  and  security 
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for  costs^  or  in  the  form  prescribed  for  paupers.  The 
personal  representative  shall  not,  in  such  case,  be  re- 
sponsible for  costs,  unless  he  sign  his  name  to  the  prose- 
cution bond. 

"4027.  The  action  may  also  be  instituted  by  the 
widow  in  her  own  name,  or,  if  there  be  no  widow,  by  the 
children. 

"4028.  If  the  deceased  had  commenced  an  action  be- 
fore his  death,  it  shall  proceed  without  a  revivor.  The 
damages  shall  go  to  the  widow  and  next  of  kin,  free 
from  the  claims  of  the  creditors  of  the  deceased,  to  be 
distributed  as  personal  property. 

"4029.  Where  a  person's  death  is  caused  by  the 
wrongful  act,  fault  or  omission  of  another,  and  suit  is 
brought  for  damages,  as  provided  for  by  sections 
4025  to  4027,  inclusive,  the  party  suing  shall,  if  entitled 
to  damages,  have  the  right  to  recover  for  the  mental  and 
physical  suffering,  loss  of  time  and  necessary  expense, 
resulting  to  the  deceased  from  the  personal  injuries, 
and  also  the  damages  resulting  to  the  parties  for  whose 
use  and  benefit  the  right  of  action  survives  from  the 
death  consequent  upon  the  injuries  received.'* 

These  statutes  have  been  frequently  construed  by  this 
court,  and  their  purpose,  meaning  and  effect  is  well 
settled  and  not  open  for  discussion.  They  do  not  create 
a  new  cause  of  action  in  favor 'of  the  widow,  children, 
or  next  of  kin  of  a  decedent  whose  death  is  caused  by 
the  wrongful  act  of  nnother;  they  merely  alter  the  rule 
of  the  common  law  under  which  rights  of  action  of  this 
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character,  and  suits  brought  thereon,  abated  upon  the 

# 

death  of  the  injured  party,  so  as  to  keep  alive  and  pre- 
serve the  right  of  action  of  the  deceased  for  the  benefit 
of  his  widow,  childreH,  or  next  of  kin ;  and  to  authorize 
suit  thereon  to  be  brought  to  recover  the  damages  sus- 
tained in  the  name  of  the  personal  representative  of  the 
deceased,  or  that  of  the  widow  or  children,  and,  where 
suit  has  been  commenced  by  the  decedent  while  yet  in 
life,  to  allow  it  to  be  prosecuted  to  judgment  for  the 
sam  purpose. 

In  Whaley  v.  Catlett,  103  Tenn.,  351,  a  case  involving 
the  construction  of  these  statutes,  this  court,  speaking 
through  Mr.  Justice  Wilkes,  said :  "We  are  of  opinion 
that  a  careful  reading  of  the  statutes  can  lead  to  no 
other  conclusion  than  that  they  provide  alone  toe  the 
continued  existence  and  passing  of  the  right  of  action 
of  the  deceased  and  not  for  any  new,  independent  cause 
of  action  in  his  widow,  children,  or  next  of  kin.  Sec- 
tion 4025,  Shannon,  refers  to  it  as  the  right  of  action 
which  the  deceased  would  have  had  in  case  death  had 
not  ensued,  and  provides  that  it  shall  not  abate  or  be 
extinguished,  but  shall  pass  to  his  widow,  etc.  It  does 
not  provide  for  or  refer  to  any  new  cause  of  action  aris- 
ing or  coming  into  existence  in  their  favor.  It  is  alone 
by  virtue  of  these  statutes  that  a  right  of  action  exists 
in  the  widow,  children,  or  next  of  kin  at  all,  for  the 
unlawful  killing  of  the  deceased  and  this  right  exists 
under  the  statute  not  because  it  arises  directly  to  them 
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in  their  own  right,  but  because  it  passes  to  them  in  the 
right  of  the  deceased. 

"At  common  law  all  personal  actions  for  wrongs  or 
injuries  died  with  or  abated  by  the  death  of  the  party 
injured  and  no  right  of  action  survived  or  arose  in  favor 
of  the  widow  or  children,  or  next  of  kin.  They  can, 
therefore,  take  only  under  and  according  to  th^  pro- 
visions of  the  statutes."  Citing :  ^^Bream  v.  Brown, 
5  Cold!,  170;  Chambers  v.  Porter,  5  Cold.,  276*;  Flatley 
V.  Railroad,  9  Heisk.,  234 ;  Fowlkes  v.  Railroad  Co.,  9 
Heisk.,  831,  846;  Trafford  v.  The  Ex.  Co.,  8  Lea,  97-108; 
Railroad  Co.  v.  Lilly,  6  Pick.,  564 ;  Railroad  v.  Pitt, 
Adm'r,  7  Pick.,  86-92;  Loague  v.  Railroad  Co.,  7  Pick., 
459-462 ;  Railroad  v.  Bean,  10  Pick.,  393,  394." 

It  is  also  held  in  the  case  of  Loague  v.  Railroad  Co., 
91  Tenn.,  462,  approved  in  the  case  of  Whaley  v.  Cat- 
lett,  supra,  that  chapter  186,  Acts  of  1883,  Code,  Shan- 
non's Edition,  sec.  4029,  allowing  the  widow,  children, 
or  next  of  kin  to  recover  the  damages  resulting  to  them 
in  consequence  of  the  injuries  and  death  of  the  deceased, 
in  addition  to  those  which  he  could  recover  if  living, 
does  not  create  a  new  cause  of  action,  but  only  enlarges 
the  scope  of  the  damages  which  may  be  recovered  by  the 
parties  in  suits  brought  and  prosecuted  upon  the  cause, 
of  action  which  accrued  to  the  deceased. 

These  and  other  cases  brought  under  these  statutes 
were  reviewed  and  approved  in  the  able  and  exhaustive 
opinion  of  Mr.  Justice  Neil,  in  the  case  of  Davidson- 
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Benedict  Co.  v.  Seversdn,  109  Tenn.,  573,  616,  639,  the 
latest  utterance  of  this  court  upon  this  question. 

There  is  then  no  doubt  but  that  the  cause  of  action 
is  the  same  in  both  suits.  It  is  equally  as  certain  that 
the  parties  and  the  beneficiary,  in  the  first  suit,  when 
dismissed,  and  this,  are  the  same. 

When  William  Stuber  died  Mrs.  Stuber,  his  widow, 
had  the  right  under  the  statute  (Code,  Shannon's  Ed., 
sec.  4028)  to  prosecute  the  action  which  he  had  brought, 
to  judgment  without  revivor.  That  suit,  upon  the 
death  of  her  husband,  by  operation  of  the  statute,  be- 
came and  was  in  law,  her  suit,  with  the  power  to  con- 
trol it,  and  to  have  and  receive  the  benefits  that  might 
accrue  from  it  in  as  full  and  ample  manner  ^  if  it  had 
been  instituted  by  her  and  in  her  name,  after  the  death 
of  her  husband.  The  statute  gave  her  the  right  to 
prosecute  it  to  judgment  without  revivor,  but  it  did  not 
make  it  obligatory  upon  her  to  do  so.  The  object  of  the 
statute  was  to  enlarge  and  facilitate  her  remedy  upon 
the  cause  of  action  accruing  to  her  husband,  not  to 
limit  and  hamper  it.  It  vested  in  her  all  the  rights  in 
the  suit  which  her  husband  had,  or  which  she  would 
have  had  in  an  action  of  this  kind  originally  brought 
by  her.  She  had  the  same  right  which  William  Stuber 
had  to  continue  the  prosecution  of  that  suit  or  to  dis- 
miss it  and  bring  another  upon  the  same  cause  of  ac- 
tion. No  one  would  insist  that,  if  William  Stuber  had 
dismissed  the  suit,  or  allowed  it  to  be  dismissed  by 
judgment  not  concluding  his  right  of  action,  and  had 
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brought  another  within  one  year,  he  would  be  barred  by 
the  statute  of  limitation.  If  he  would  not  be  barred, 
neither  would  the  plaintiflf,  who  succeeded  to  all  his 
rights  and  remedies.  The  judgment  of  the  federal  court 
dismissing  the  action  then  pending,  to  which  she  had 
succeeded,  was  not  a  judgment  upon  the  merits^  and  did 
not  conclude  her  right  of  recovery  against  the  defend- 
ant, and,  therefore,  this  case  comes  clearly  within  the 
provisions  of  the  statute.  Code,  sec.  4446,  allowing  an- 
other suit  upon  the  same  cause  of  action  within  one 
year  after  a  judgment  of  this  nature  is  entered.  This 
court  has  repeatedly  held  that  judgments  abating  suits 
because  ^of  death  of  plaintiffs,  upon  voluntary  nonsuit, 
or  dismissal,  do  not  conclude  the  merits,  and  that  a 
new  suit  may  be  brought  within  one  year.  Norment  v. 
Smith,  1  Humph.,  46;  Hooper  v.  Railroad  Co.,  107 
Tenn.,  712 ;  Bentz  v.  Railroad  Co.,  108  Tenn.,  670. 

Coming  now  to  the  assignment  of  error  filed  by  the 
defendant.  The  trial  judge  found  that,  while  William 
Stuber  and  the  engineer  whose  negligence  caused  his 
injuries,  were  in  the  service  of  a  common  employer,  the 
defendant  railroad  company,  they  were  engaged  in  dif- 
ferent departments  of  its  service,  and  held  that  they 
were  not  fellow  servants ;  and  therefore,  that  the  plain- 
tiff did  not  assume  the  risks  incident  to  the  negligence 
of  the  engineer,  and  that  the  defendant,  other  questions 
out  of  the  way,  was  liable  to  his  widow,  or  next  of  kin, 
in  damages,  for  the  injuries  sustained  by  him.     There 
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is  no  error  either  in  the  findings  of  facts,  op  the  con- 
clusions of  law  upon  them. 

■ 

The  doctrine  that  the  employees  of  railroad  com- 
panies engaged  in  different  departments  of  the  com- 
pany's service  are  not  fellow  servants  and  do  not  as- 
sume the  risks  incident  to  the  n^ligence  of  each  other, 
while  not  recognized  in  the  courts  of  the  United  States, 
is  weU  established  in  Tennessee.  We  will  only  call  at- 
tention to  a  few  of  our  cases  in  which  it  was  applied. 

In  the  case  of  Railroad  v.  DeArmond,  86  Tenn.,  73, 
it  is  said:  "Ordinarily  fellow  servants  assume  the 
risks  incident  to  each  other's  negligence,  but  in  Ten- 
nessee, where  servants  of  the  same  master  are  engaged 
in  different  departments  of  a  common  service,  or  one 
is  the  superior  of  another  in  the  same  department, 
either  temporarily  or  permanently,  they  are  not  fellow 
servants  within  the  meaning  of  this  rule." 

And  in  the  case  of  Coal  Creek  Mining  Co.  v.  Davis,  90 
Tenn.,  719,  the  reasons  upon  which  this  exception  from 
the  general  rule  of  nonliability  of  employers  to  em- 
ployees for  negligence  of  their  fellow  servants,  is 
founded,  are  stated  in  these  words:  "The  doctrine 
rests  upon  the  theory  that  the  vast  extent  of  the  busi- 
ness of  railway  companies  has  led  to  the  division  of 
their  business  into  separate  and  distinct  departments; 
that  by  reason  of  this  division,  a  servant  in  one  branch 
or  department  has  no  sort  of  association  or  connection 
with  one  in  another  department;  that  this  absence  of 
association  gives  such  servant  no  opportunity  of  ob- 
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serving  the  character  of  a  servant  in  another  depart- 
ment of  labor  and  no  opportunity  to  guard  against  the 
n^ligence  of  such  servant.  The  want  of  consociation 
is  the  idea  -underlying  this  limitation." 

In  the  case  of  Railroad  v.  Carroll,  6  Heisk.,  361,  the 
parent  case  in  this  State  upon  this  subject,  it  was  held 
that  a  section  boss  was  not  a  fellow  servant  with  the 
conductor  and  crew  of  a  passenger  train  and  could  re- 
cover from  the  common  employer  damages  for  injuries 
sustained  through  the  n^ligence  of  the  crew  of  trains. 

In  Railroad  v.  DeArmond,  supra,  it  was  held  that  the 
conductor  of  a  freight  train  and  a  telegraph  operator 
were  not  fellow  servants^  and  that  the  former  had  a 
right  to  recover  from  the  common  employer  damages 
sustained  by  reason  of  the  negligence  of  the  latter,  the 
court  saying :  "It  is  well  settled,  whatever  may  be  the 
rule  in  other  States,  that  one  servant  does  not  assume 
the  risk  of  the  negligence  of  another  servant,  where  the 
latter  is  engaged  in  a  different  department  of  work  or 
service.  As,  for  instance,  the  train  crew  do  not  take 
the  risk  of  the  negligence  of  the  track  or  section  hands." 

In  the  case  of  Taylor  v.  Railroad  Co.^  93  Tenn.,  306, 
it  was  held  that  a  car  inspector  was  not  the  fellow 
servant  of  an  engineer  operating  a  switch  engine,  but 
that  they  were  engaged  in  different  and  distinct  depart- 
ments of  the  company's  service. 

In  the  case  of  Railroad  v.  Jackson,  106  Tenn.,  445,  it 
was  held  that  a  conductor  and  a  station  agent  were  not 
fellow  servants.    It  is  here  said :  "We  are  of  the  opinion 
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that  the  conductor  and  station  agent  cannot  be  consid- 
ereii  fellow  servants.  Their  departments  are  entirely 
distinct  and  separate.  The  duty  of  one,  the  conductor, 
pertains  to  the  physical  moving  of  trains,  and  in  this 
case,  also,  the  coupling  and  the  uncoupling  of  cars  when 
necessary.  The  station  agent's  duties  did  not  extend  to 
this^  but  only  to  the  care  of  the  station  buildings  and 
grounds  and  the  transmission  to  the  conductor  of  such 
orders  as  might  be  sent  over  the  wires  for  the  movement 
of  trains.  While  in  a  certain  sense  both  were  concerned 
in  the  moving  of  trains,  the  duty  of  one  was  confined  to 
the  physical  exertion  and  personal  oversight  necessary 
to  move  the  train,  while  the  other's  duties  pertained 
alone  to  the  transmission  of  any  orders  or  directions 
that  may  have  been  intended  for  the  guidance  of  the 
conductor ;  but  the  agent  was  not  to  execute  such  orders 
or  aid  in  executing  them.  But  in  transmitting  these 
orders  he  was  really  acting  as  telegraph  operator,  and 
this  court  has  held  that  such  operator  is  not  a  fellow 
servant  with  the  conductor.'' 

The  case  of  Freeman  v.  Railroad  Co.,  107  Tenn.,  346, 
is  very  much  in  point.  The  plaintiff,  a  member  of  a 
bridge  crew  whose  duty  it  w^as  to  go  up  and  down  the 
road  (of  course  upon  the  trains  of  the  railroad  com- 
pany) and  repair  bridges  and  trestles,  was  injured 
through  the  negligence  of  the  conductor  and  engineer 
operating  a  train  of  the  defendant,  and  it  was  held  that 
the  doctrine  of  fellow  servant  did  not  apply,  and  that 
he  could  recover  from  the  railroad  company.  This  court 
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said :  "We  think  the  deceased  was  not  a  fellow 
servant  with  the  conductor  and  engineer  of  the  train. 
They  were  in  separate  and  independent  departments. 
They  had  no  connection  with  each  other  in  their  work 
and  duties.  Railroad  Co.  v.  Carroll,  6  Heisk.,  347;  Radl- 
road  Co.  V.  DeArmond,  2  Pick.,  73.  It  has  been  held 
that  a  car  inspector  is  not  a  fellow  servant  with  the 
crew  of  a  switch  engine  in  the  same  yard,  although  it 
was  his  duty  to  inspect  the  cars  pulled  around  and 
about  by  the  engine,  and  have  cars  placed  for  repairs. 
Taylor  v.  Railroad  Co.,  9  Pick.,  307.  The  bridge  crew 
had  nothing  to  do  with  the  operation  of  the  trains.  The 
train  men  had  nothing  to  do  with  the  bridge  crew.  Their 
duties  and  labors  were  entirely  distinct  and  separate." 
This  case  is  almost  identical  in  its  facts  with  the  one 
under  consideration.  William  Stuber  was  in  no  way 
connected  with  the  operation  of  the  trains  of  the  de- 
fendant company.  He  was  not  associated  with  the  nu- 
merous engineers  in  control  of  their  locomotives^  and 
had  no  opportunities  of  judging  of  their  skill,  care,  and 
caution,  and  it  is  not  to  be  presumed  that  he  assumed 
the  risk  of  their  negligence  or  incompetency.  His  du- 
ties as  foreman  of  the  water  supply  of  that  division  of 
the  company's  road,  related  to  the  physical  condition 
of  its  water  tanks  located  along  its  line,  and,  in  order 
to  inspect  and  direct  repairs  upon  them,  it  was  neces- 
sary for  him  to  travel  upon  its  trains  and  he  was  author- 
ized to  do  so  upon  them  all,  whether  passenger,  freight^ 
or  detached  engines,  but  he  had  nothing  to  do  with  the 
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operation  of  the  trains  and  engines.  The  duties  of  his 
department  did  not  require  him  to  have  any  knowledge 
of  the  conduct  of  trains  or  the  qualification^  skill  and 
care  required  in  their  proper  and  safe  operation.  It  is 
clear^  we  think,  that  he  was  employed  in  a  different  de- 
partment from  that  of  the  engineer,  and  under  the  well- 
settled  rule  of  thi^  State,  he  did  not  assume  the  risk  of 
the  negligence  and  want  of  care  and  skill  of  the  engineer 
whose  wrongful  act  caused  his  death,  and  that  the  de- 
fendant is  liable  for  the  damages  sustained  by  him. 

The  result  is  that  the  judgment  of  the  judge  of  the  cir- 
cuit court  is  reversed,  and,  proceeding  to  assess  the 
damages  which  plaintiff  is  entitled  to  recover,  we  find 
that  William  Stuber,  when  injured,  was  56  years  of  age, 
sober  and  industrious,  with  steady  employment,  and  ear- 
ning |75  per  month.  That  he  suffered  great  physical 
and  mental  pain  from  his  injuries  for  more  than  two 
years  previous  to  his  death,  and  was  not  guilty  of  any 
contributory  negligenca  These  facts  entitle  the  plain- 
tiff to  recover  the  full  amount  sued  for,  |1,999.99,  and 
a  judgment  for  the  same  will  be  entered. 
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Creeping  Beab  v.  State. 
(Jackson.    April  Term,  1904.) 

1.  WITNESSES.    Hostility  or  partiality  shown  by  cross-examin- 
ation or  by  independent  testimony. 

The  friendliness  or  unfriendliness  of  a  witness,  his  partiality 
for  one  party  or  his  hostility  to  the  other,  may  be  proved  by 
cross-examination  of  the  witness,  or  independently  by  witnesses 
called  for  that  purpose,  in  order  that  the  jury  may  Judge  of  his 
credibility  and  the  trustworthiness  of  his  testimony. 

Cases  cited  and  approved:  Attorney-General  v.  Hitchcock,  1  E2x- 
chequer,  90;  State  v.  McKendry,  100  Iowa,  83;  State  v.  Trom- 
bly,  60  N.  H.,  491;  Commonwealth  v.  Byron,  14  Gray,  31;  Brewer 
V.  Cassby.  11  Gray.  529;  People  v.  Casey,  72  N.  Y.,  393;  Martin 
V.  Fanteau,  29  N.  H.,  195;  Colmes  v.  Winchester,  39  N.  H.,  13; 
Summer  v.  Crawford,  45  N.  Y.,  416;  Collins  v.  Stevenson,  8 
Gray,  438;  Day  v.  Stickney,  140  Allen,  255;  Louisiana  v.  Mc- 
Parian,  41  La.  Ann.,  686;  United  States  v.  Schindler.  18  Blatch- 
ford,  227. 

2.  SAME .     Same.    Answer  to  cross-examination  as  to  hostility 
or  partiality  is  not  conclusive. 

The  answer  of  a  witness  on  cross-examination  as  to  his  hostility 
or  partiality  to  the  parties  to  the  suit  is  not  conclusive,  be- 
cause the  evidence  of  his  feelings  towards  the  parties  is  rel- 
evant and  material.  {Post,  pp.  327,  329.) 

3.  SAKE.    Same.    Same.    fiostiUty  or  partiality  shown  by  con- 
duct and  expressions;  case  in  judgment. 

The  hostility  or  partiality  of  a  witness  may  be  shown  by  prov- 
ing his  conduct  and  expressions  in  relation  to  the  parties,  as, 
that  he  followed  a  party  who  was  circulating  a  petition  asking 
a  pardon  for  the  defendant  and  requested  those  to  whom  it 
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was  presented  not  to  sign  it,  stating  that  the  deceased  was  a 
friend  of  his,  and  that  the  defendant  was  guilty  of  a  cold- 
blooded murder  and  he  wanted  him  hung;  and  the  refusal  to 
admit  such  testimony  is  reversible  error. 


FROM  SHELBY. 


Appeal  from  the  Criminal  Court  of  Shelby  County.- 
John  T.  Moss,  Judge. 

Habrison  &  ESTES,  for  Creeping  Bear. 
Attobnby-Geneeal  Cates,  for  the  State. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

Creeping  Bear,  a  young  Sioux  Indian,  left  in  Memphis 
by  a  Wild  West  show,  struck  G.  H.  Millard  with  a  tom- 
ahawk, which  he  carried  under  his  blanket,  while,  as  he 
claims^  the  latter  was  insulting,  badgering,  and  assault- 
ing him,  upon  the  streets  of  the  city,  from  the  effects  of 
which,  after  lingering  some  two  weeks,  Millard  died. 

Plaintiff  in  error  was  tried  upon  an  indictment  charg- 
ing him  with  murder  in  the  first  degree,  convicted  and 
sentenced  to  confinement  in  the  penitentiary  for  fifteen 
years,  which  judgment,  upon  appeal,  was  reversed  by 
this  court,  and  the  case  remanded  for  a  new  trial.  Upon 
a  second  trial  he  was  convicted  of  voluntary  manslaugh- 
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ter,  and  his  punishment  fixed  at  ten  years'  imprison- 
ment, and  he  has  again  brought  the  case  to  this  court 
and  assigned  errors. 

Upon  the  last  trial  counsel  for  plaintiff  in  error  cross- 
examined  Isadore  Weill,  the  chief  witness  for  the  State, 
of  the  immediate  facts  attending  the  homicide  and  pro- 
posed to  prove  by  him  for  the  purpose  of  discrediting 
him,  that  he  was  the  friend  of  the  deceased  and  greatly 
prejudiced  against  the  defendant,  and  that  while  the 
case  was  pending  in  this  court  after  the  first  trial,  he 
followed  a  jparty  who  was  circulating  a  petition  asking 
a  pardon  for  the  defendant  and  requested  those  to  whom 
it  was  presented  not  to  sign  it,  stating  that  the  deceased 
was  a  friend  of  his  and  that  the  defendant  was  guilty  of 
a  cold-blooded  murder  and  he  wanted  him  hung,  the 
time  and  place  and  persons  to  whom  these  utterances 
were  made  being  fixed  in  the  questions  asked  the  wit- 
ness. This  testimony,  on  objection  by  the  district  attor- 
ney that  it  was  irrelevant  and  incompetent,  was  ex- 
cluded by  the  court. 

While  introducing  his  evidence,  the  defendant  had  J. 
R.  Barber  sworn  and  placed  upon  the  stand  as  a  witness 

in  his  behalf,  and  proposed  to  prove  by  him  the  same 
facts  that  he  offered  to  prove  by  the  witness  Isadore 
Weill,  when  the  same  objection  was  again  made  and  sus- 
tained. The  defendant  after  verdict,  made  a  motion  for 
a  new  trial  because  of  error  committed  in  the  exclusion 
of  this  testimony,  which  was  overruled,  and  this  action 
of  the  trial  judge  he  now  assigns  as  error. 
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The  testimony  shonld  have  been  admitted.  It  is  al- 
ways competent  to  prove  the  friendliness  or  unfriendli- 
ness of  a  witness^  his  partiality  for  one  party,  or  hostil- 
ity to  the  other,  in  order  that  the  jury  may  judge  of  his 
credibility  and  the  trustworthiness  of  his  testimony.  It 
is  the  experience  of  trial  courts  that  witnesses  are  often 
as  much  influence  in  testifying  by  feelings  of  friend- 
ship or  hostility  to  parties  to  the  case,  as  by  direct  pe- 
cuniary interest  in  the  result  of  the  trial,  and  for  this 
reason  proof  of  the  relations  of  the  witness  to  the  par- 
ties may  be  shown  by  proving  his  conduct  and  expres- 
sions in  relation  to  them,  by  cross-examination  of  the 
witness^  or  independently  by  witnesses  called  for  that 
purpose.  In  the  latter  case  the  best  practice  is  to  direct 
the  adverse  witness'  attention,  where  conversations  and 
statements  are  proposed  to  be  proven,  to  the  time  and 
place  had  or  made,  and  to  whom  spoken,  but  this  in  the 
discretion  of  the  court  and  not  absolutely  necessary, 
since  the  evidence  is  not  for  the  sole  purpose  of  contra- 
diction. The  answer  of  the  witness  on  cross-examination 
is  not  conclusive  because  evidence  of  his  feelings  toward 
the  parties  is  relevant  and  material. 

The  law  upon  the  subject  is  stated  in  Wharton  on  Evi- 
dence, section  408,  as  follows:  "Relationship,  sym- 
pathy, personal  affection,  work  upon  the  perceptive  pow- 
ers of  the  witnesses  more  subtly,  more  effectively  in  the 
great  body  of  cases  than  does  pecuniary  interest ;  and  it 
is  by  no  means  creditable  to  the  English  common  law, 
that  it  r^arded  the  less  honorable  influence  as  so  pow- 


326  TENNESSEE  REPORTS.  [Vol.  113 

Creeping  Bear's  Case. 

erful  that  the  interest  of  a  single  penny  would  incapaci- 
tate, while  it  so  little  appreciated  the  force  of  the  nob- 
ler affections,  that  in  only  one  case,  that  of  marital  re- 
lationship, did  it  recognize  their  existence.  Now,  how- 
ever, that  all  disqualifications  are  removed,  and  that 
proof  of  interest  goes  only  to  credibility,  interests  of  all 
kinds  are  equally  objects  of  consideration  in  determin- 
ing how  far  credibility  exists.  Credibility,  therefore, 
so  far  as  it  depends  upon  the  capacity  for  accurate  nar- 
ration, is  not  relieved  from  the  obstructions  produced 
by  the  old  rule,  and  is  determinable  by  the  ordinary 
laws  of  free  logical  criticism.  The  question  now  is  not 
whether  a  witness  is  to  be  received,  but  how  far  he  is  to 
be  believed.  Interest  and  personal  affection,  or  hostil- 
ity, and  party  sympathy  or  animosity  may  be  always 
shown  in  order  to  discredit  a  witness,  and  the  same  ob- 
servation may  be  made  as  to  near  relationship.'' 

Mr.  Qreenleaf,  in  his  work  on  Evidence,  16th  Edition, 
section  450,  states  the  rule  in  these  words:  "The  par- 
tiality of  the  witness  for  one  party  or  side,  or  his  pre- 
judice against  the  other  side,  is  always  regarded  as  bear- 
ing on  the  trustworthiness  of  his  testimony.  One  way 
of  showing  the  existence  of  such  bias  in  his  prior  expres- 
sions of  such  feelings.  Thus  it  is  always  allowable  to  in- 
quire of  the  witness  for  the  prosecution,  in  cross-exami- 
nation whether  he  has  not  expressed  feelings  of  hostility 
towards  the  prisoner.  The  like  inquiry  may  be  made  in 
a  civil  action ;  and  if  the  witness  denies  the  fact,  he  may 
be  contradicted  by  other  witnessea    But  the  use  of  such 
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evidence  is  allowable  independently  of  its  effect  as  a 
contradiction  of  the  witness.  In  some  courts  the  limita- 
tion is  laid  down  that  the  details  of  the  quarrel  or  other 
exhibition  of  feeling  are  not  to  be  gone  into.  But  the 
phrasing  of  this  limitation  varies.  The  witness  may  ex- 
plain his  expressions  away  as  not  due  to  real  prejudice. 
Some  courts  require,  in  analogy  to  the  principle  de- 
scribed, post  paragraph  462,  that  the  witness'  attention 
be  first  called  to  the  alleged  utterance  before  other  evi- 
dence of  it  can  be  offered.  Another  way  of  showing  the 
probable  existence  of  such  bias>  is  to  prove  the  witness' 
relationship  with  a  party  by  blood  or  marriage  or  by  il- 
licit intercourse;  thus  in  assumpsit  on  a  promissory 
note,  the  execution  of  which  was  disputed,  it  was  held 
material  to  the  issue,  to  inquire  of  the  subscribing  wit- 
ness, she  being  a  servant  of  the  plaintiff,  whether  she 
was  not  his  mistress ;  so  also  the  pendency  of  litigation 
with  the  opponent  may  tend  to  show  bias  against  him." 
In  Attorney-Qeneral  v.  Hitchcock,  1  Exchequer,  90, 
a  leading  case  upon  this  question.  Pollack,  C.  B.  says : 
It  is  certainly  allowable  to  ask  a  witness  in  what  man- 
ner he  stands  affected  towards  the  opposite  party  in  the 
case,  and  whether  he  does  not  stand  in  such  relation  to 
that  person  as  is  likely  to  make  him  have  a  prejudiced 
state  of  mind,  and  whether  he  has  not  used  expressions 
supporting  this  view.  If  he  denies  this,  you  may  give 
evidence,  as  to  what  he  has  said,  not  with  a  view  of  hav- 
ing direct  effect  on  the  issue,  but  to  show  it  is  the  state 
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of  mind  of  that  witness^  in  order  that  the  jury  may  exer- 
cise their  powers  as  to  how  far  he  is  to  be  believed.'* 

In  the  case  of  State  v.  McKendry,  100  Iowa,  82,  it  was 
claimed  that  the  defendant's  mother  attempted  to  bribe 
the  connty  attorney  to  fix  the  papers  so  that  her  son 
might  escape.  When  asked  concerning  this  by  the  State 
on  cross-examination,  she  denied  it.  The  State  was  per- 
mitted to  contradict  the  witness  by  direct  evidence ;  and 
it  was  held  not  to  be  error.  It  is  there  said :  "The  county 
attorney  was  permitted  over  the  defendant's  objection, 
to  testify  that  the  defendant's  mother  attempted  to  bribe 
him  and  induce  him  to  so  fix  the  papers  that  her  son 
might  get  out.  The  objection  was  that  the  evidence  was 
irrelevant  and  incompetent  and  that  the  State  was  bound 
by  the  evidence  of  the  mother  and  cannot  contradict  it  as 
to  irrelevant  matter  called  out  by  it  It  may  be  con- 
ceded to  be  the  general  rule  that  when  a  witness  is  crossr 
examined  on  a  matter  collateral  to  the  issue,  his  answer 
cannot  thereafter  be  contradicted  by  the  one  drawing 
out  such  collateral  matter.  The  matter  inquired  about 
in  this  case  and  as  to  which  it  was  sought  to  contradict 
the  mother  of  the  defendant  was  not  irrelevant  or  im- 
material. Surely  it  is  competent  to  show  und»  such 
circumstances  that  the  witness  had  fraudulently  at- 
tempted to  bribe  the  prosecuting  officer,  and  thus  to  in- 
terfere with  the  criminal  law.  Such  a  fact  may  be 
shown  in  contradiction  of  the  testimony  of  the  witness 
drawn  out  by  the  State  on  cross-examination.  It  is  said 
in  Brandner  on  Evidence,  page  20,  ch.  2,  section  18 :  "It 
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is  not  collateral,  but  relevant  to  the  main  issue  to  in- 
quire into  the  motives  of  a  witness  and  a  party  who  ex- 
amined him  in  r^ard  to  them  is  not  bound  by  his  an- 
swers, but  may  contradict  them.'' 

Other  eases  holding  that  the  partiality  or  hostility  of 
witnesses  to  parties  to  the  case  on  trial  may  be  shown  by 
cross-examination,  or  independent  testimony,  for  the 
purpose  of  discrediting  the  witnesses  are:  State  v. 
Tromhly,  60  N.  H.,  491 ;  Commonweaith  v.  Byron,  14 
Gray,  81 ;  Brevier  v.  Cassby,  11  Gray,  529 ;  People  v. 
Casey,  72  N.  Y.,  393 ;  Martin  v.  Fwnteau,  29  N.  H.,  195 ; 
Colmes  V.  Winchester,  39  N.  H.,  13 ;  Summer  v.  Craw- 
ford,  45  N.  Y.,  416 ;  Collins  v.  Stevenson,  8  Gray,  438 ; 
Day  V.  Stickney,  140  Allen,  255 ;  Louisiana  v.  McFarlan 
41  La.  Ann.,  686 ;  United  States  v.  Schindler,  18  Blatch- 
ford,  227. 

These  authorities  are  so  conclusive  of  the  question 
that  further  comment  is  unnecessary.  The  witness 
Weill  was  one  of  two  witnesses  offered  by  the  State  to 
prove  the  immediate  facts  of  the  homicide,  and  the  testi- 
mony given  by  him  was  in  direct  conflict  with  that  of  the 
defendant  and  very  damaging,  and  it  was  of  the  utmost 
importance  to  the  defendant  to  discredit  him  in  any  leg- 
itimate way  allowed  by  law. 

•  The  facts  proposed  to  be  proven  clearly  showed  that 
the  witness  had  a  strong  friendship  for  the  deceased 
and  bitter  enmity  towards  the  defendant,  and 
would  naturally  be  predisposed  to  suppress  the  aggres- 
sive acts  of  the  deceased  toward  the  defendant  and  mis- 
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represent  the  conduct  of  the  latter.  The  plaintiff  in  er- 
rof  was  entitled  to  this  testimony,  and  the  exclusion  of 
it  clearly  prejudiced  his  defense  and  is  reversible  er- 
ror. 

Other  assignments  of  error,  disposed  of  orally,  were 
also  sustained,  the  judgment  reversed  and  the  case  re- 
manded to  the  criminal  coulrt  of  Shelby  county  for  a 
new  trial. 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 

SUPEEME  COURT  OF  TENNESSEE 

FOR  THa 

EASTERN  DIVISION. 


KNOXVILLE,  SEPTEMBER  TERM,  1904. 


W.  M.  Madison  et  al.  v.  Duoktown  Sulphur^  Copper 

&  Iron  Company,  Limited. 

and 
Avery  McGhee  et  al.  v.  Tennessee  Copper  Company 
AND  Duoktown  Sulphur,  Copper  &  Iron  Com- 
pany, Limited. 
and 
Isaac  Earner  v.  Tennessee  Copper  Company. 

{Knoxville.     September  Term,  1904.) 

L  INJUNCTION  AGAINST  NUISANCE.  Injunction  bm  by 
several  persons  whose  separate  lands  are  affected  by  the  same 
nuisance. 
Two  or  more  persons  may  unite  in  a  bill  to  enjoin  a  nuisance, 
although  their  lands  are  separate  and  distinct  from  each  other, 
where  it  appears  that  the  lands  of  all  are  affected  in  substanti- 
ally the  same  way  by  the  nuisance  complained  of.  {Post,  pp» 
347,  348.) 
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Cases  cited  and  approved:  Rowbotham  y.  Jones,  47  R.  J.  Eq., 
337;  Jung  y.  Neraz,  71  Tex.,  396;  Palmer  y.  Waddell,  22  Ran., 
352. 

9.    8A1CE.    Injunction  bill  a^ainirt  Mveral  defendants  whose  in- 
dependent acts  combine  to  produce  a  nuisance. 
And  so,  where  several  persons,  acting  independently,  combine  to 
produce  a  nuisance,  such  persons  may  be  Joined  as  defendants 
in  a  suit  for  Injunctive  relief.     {Post,  p.  348.) 

Cases  cited  and  approved:  Thorpe  v.  Brumfltt,  L.  R.,  8  Chy.,  650; 
Woodyear  v.  Schaefer,  57  Md.,  1;  People  v.  Ditch  Co.,  66  Cal., 
138;  Kingsbury  v.  Flowers,  65  Ala.,  479. 

8.    SAKE.    No   joinder   of   complainants  nor  of  defendants  to 
recover  damages  for  nuisance,  when. 
There  can  be  joinder  neither  of  complainants  nor  of  defendants 
for  the  purpose  of  recovering  damages  for  the  injuries  caused 
by  such  nuisance.     (Post,  p.  348.) 

• 

Cases  cited  and  approved  on  the  first  point:  Demarest  v.  Hard- 
ham,  34  N.  J.  Eq.,  469;  Railroad  v.  Prudden,  20  N.  J.  Eki.,  530; 
Rowbotham  v.  Jones,  47  N.  J.  Eq.,  337;  Fogg  v.  Railroad,  20 
Nov.,  429. 

Cases  cited  and  approved  on  the  second  point:  Swain  v.  Copper 
Co.,  3  Cates,  430;  Sadler  v.  Railroad,  2  Q.  B.,  688. 

4.  SAME.  Same.  Bill  against  several  defendants  to  enjoin 
nuisance,  and  to  recover  damages  therefor,  is  demurrable  as  to 
damages,  but  demurrer  must  be  confinded  to  this  defect. 
An  injunction  bill  against  several  defendants  to  enjoin  a  nuis^ 
ance  created  by  their  independent  and  separate  acts;  and  to 
recover  the  damages  resulting  therefrom,  is  demurrable  as  to 
the  claim  for  damages;  but  the  demurrer  must  be  so  framed  as 
to  raise  objection  to  that  defect  alone,  and  a  demurrer  not  so 
framed,  but  directed  against  the  whole  bill,  is  not  good,  and 
must  be  overruled.    (Post,  pp.  348,  349.) 


6  Gates]  SEPTEMBER  TERM,  1904.  333 

Madison  y.  Copper  Co. 

5.  PLEA  OF  FOBMEB  BUTT  PBNDIHa.  Should  not  be  siu- 
tained  where  former  suit  oontaine  less  matter  of  litigation, 
when. 

A  plea  of  former  suit  pending,  filed  by  one  defendant  to  a  bill 
against  two  defendants  to  restrain  a  nuisance  and  to  recover 
the  damages  resulting  therefrom,  should  not  be  sustained, 
where  the  former  suit  was  by  only  part  of  the  complainants,  and 
without  any  claim  for  damages.    (Post,  pp.  349,  350.) 

Cases  cited  and  approved:  Moore  v.  Holt,  3  Tenn.  Chy.,  141; 
Parmelee  v.  Railroad,  13  Lea,  600,  602;  Croft  v.  Worthley,  1 
Chy.  Cas.,  241;  Rigby  y.  Stringways,  2  PhilL,  176;  Schuehle  v. 
Reiman,  86  N.  Y.,  273. 

6.  OHANOBBY  PLEADINa  AND  PBAOTICB.  One  complain- 
ant dismissing  bill  as  to  himself  against  one  of  two  defendants 
may  proceed  against  the  other. 

Where  one  of  several  complainants  causes  a  bill  to  be  dismissed 
as  to  himself,  on  his  own  motion,  as  against  one  of  two  defend- 
ants, who  were  sued  Jointly,  to  restrain  a  nuisance  and  recover 
damages  therefor,  may  thereafter  proceed  against  the  other  de- 
fendant, and  it  is  error  to  dismiss  the  bill  as  to  him  on  the 
ground  that  he  cannot  thereafter  proceed  against  the  other  de- 
fendant, and  on  appeal  the  cause  will  be  remanded  as  to  him  for 
the  purpose  of  separating  his  cause  of  action  from  that  of  the 
other  proceeding  against  the  two  defendants.  (Post,  pp.  347, 
350.) 

7.  IHJXrNOnON  AGAINST  RUISANOB.  Proper  case,  clear  right 
and  injury,  no  adequate  remedy  at  law,  and  no  laches  must 
be  shown. 

The  injunctive  remedy  in  equity  is  not  a  matter  of  course;  a 
proper  case  must  be  stated,  and  the  right  must  be  clear;  the  in- 
Jury  must  be  clearly  established;  if  the  injury  can  be  ade- 
quately compensated  at  law  by  a  Judgment  for  damages,  equity 
will  not  interfere  by  injunction;  and  the  equitable  remedy  by 
injunction  must  be  applied  for  with  reasonable  promptness,  for 
there  must  be  no  laches.    {Post,  pp.  360-356.) 
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Cases  cited  and  approved:  Caldwell  y.  Knott,  10  Yer.,  210,  212; 
Clack  v.  White,  2  Swan,  540;  Brew  y.  VanDeman,  6  Heis.,  433, 
440;  Weakley  y.  Page,  102  Tenn.,  178;  W.  J.  Stamps  et  al.  y. 
W.  H.  Hartford  et  al.,  MS.,  Nashville,  December  term,  1898; 
and  many  cases  in  other  States  and  countries  cited  in  the  opin- 
ion on  pages   350-355. 

8.  SAMS.    Same.  No  injunction  after  delay  of  ten  years,  when ; 
case  in  judgment. 

An  injunction  will  not  be  issued  against  the  operation  of  a  copper 
plant  for  the  purpose  of  restraining  or  abating  a  nuisance 
caused  by  the  pollution  of  the  air  with  poisonous  smoke  and 
gas  emitted  from  the  roast  piles  and  furnaces  of  such  plant, 
where  the  complainants  had  been  suffering  the  injuries  com- 
plained of  for  ten  years  when  the  bill  was  filed,  without  making 
any  complaint  of  them  in  any  forum,  and  where  in  the  mean- 
time several  hundred  thousand  dollars  had  been  expended  in 
making  improvements  on  such  plant,  and  the  nature  and  source 
of  the  injury  were  such  that  the  complainants  could  not  have 
been  mistaken  as  to  the  cause  or  extent  of  it.  XPost,  pp.  355, 
356.) 

9.  SAME.    Injunction  ag^ainst  a  lawful  business  in  a  convenient 
place,  where  there  is  another  nuisance  at  same  place,  when. 

ESquitable  relief  by  injunction  will  not  be  denied  because  the  per- 
sons proceeded  against  are. engaged  in  a  lawful  business;  nor 
because  the  works  complained  of  are  located  in  a  convenient 
place,  if  that  place  be  one  wherein  an  actionable  injury  is  done 
to  another;  nor  will  the  existence  of  another  nuisance  of  a  sim- 
ilar character  at  the  same  place  furnish  a  ground  for  denying 
relief,  if  it  appears  that  the  defendant  has  sensibly  contributed 
to  the  injury  complained  of;  nor  is  it  a  question  of  care  and 
skill,  but  purely  one  of  results.     (Post,  pp.  357,  358.) 

Numerous  cases  in  other  States  and  countries  cited  in  the  opin- 
ion on  pages  857,  358. 
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10.  BAKE.  Same.  Injunction  must  be  determined  upon  a 
consideration  of  all  the  special  circumstances  of  each  case. 

The  foregoing  principle  must  be  weighed  and  applied  in  the  light 
of  the  controlling  influence  of  the  principle  that  the  granting  of 
an  injunction  against  a  nuisance  is  not  a  matter  of  absolute 
right,  but  rests  in  the  sound  discretion  of  the  court,  to  be  de- 
termined on  a  consideration  of  all  of  the  special  circumstances 
of  each  case,  and  the  situation  and  surroundings  of  the  parties, 
with  a  view  to  effect  the  ends  of  Justice.    {Post,  pp.  358-368.) 

Cases  cited  and  approved:  Clack  v.  White,  2  Swan,  545;  and 
many  cases  in  other  States  and  countries  cited  in  the  opinion 
on  pages  358-363. 

11.  SAKB.  Same.  Injunction  dewtroymg  property  worth  two 
million  dollars  will  not  be  issued  to  protect  property  worth  less 
than  one  thousand  dollars,  when. 

Where  a  bill  is  filed  to  restrain  or  abate  a  nuisance  caused  by  the 
pollution  of  the  air  with  poisonous  smoke  and  gas  emitted  from 
the  roast  piles  and  furnaces  of  a  copper  reduction  plant,  and  to 
recover  the  damages  resulting  therefrom,  the  injunctive  relief 
will  be  withheld,  where  the  injunction  against  the  operation 
of  the  plant  would  injuriously  affect  a  great  number  of  persons, 
and  practically  wreck  two  great  mining  and  manufacturing  en- 
terprises, and  destroy  property  worth  two  million  dollars,  in 
order  to  protect  several  small  tracts  of  land  aggregating  in 
value  less  than  one  thousand  dollars,  but  will  compensate  com- 
plainants by  awarding  damages  for  the  injury  to  their  property. 
{Post,  pp.  333,  338,  358-367  and  especially  366  and  367.) 

* 

Cases  cited  and  approved:  Richi  v.  Brewing  Co.,  105  Tenn.,  651, 
663;  and  many  cases  in  other  States  and  countries  cited  in  the 
opinion  on  pages  359-365. 

12.  SAME.  Same.  Statutory  discretion  in  circuit  court  as  to 
abatement  of  nuisances  applies  to  chancery  court. 

The  statute  giving  the  circuit  court,  in  actions  for  damages  for 
nuisances,  a  sound  discretion  as  to  whether  injunctive  relief 


336  TENNESSEE  REPORTS.  [Vol.  113 

Madison  t.  Copper  Co. 

-I-     1— M — 1— m  ■  1 — TM-i 1 -i-^TM     II  -  I  'IT      ^1 ■ *- 1 m-rm 

• 

shall  be  given  for  the  abatement  of  the  nuisance,  expresses  the 
legislative  policy  and  will  in  respect  to  the  use  of  the  injunctive 
power  in  nuisance  cases,  and  applies  to  the  chancery  court  as 
well  as  to  the  circuit  court.     (Post,  pp.  363-366.) 

Code  cited  and  construed:     Sec.  5158  (S.);  sec.  4139  (M.  ft  Y.); 
sec.  3403  (T.  ft  S.  and  1858). 

Acts  cited  and  construed:  1901,  ch.  189. 

■ 

18.  Same.  Refused  on  condition  of  payment  of  damages  and 
bond  to  secure  same,  when, 
Iji  the  exercise  of  its  discretion  to  refuse  an  injunction  against 
a  nuisance,  the  chancery  court  has  power  to  impose  upon  the 
defendants,  as  a  condition  annexed  to  st^ph  refusal  that  they 
shall  pay  the  accrued  damages,  and  may  be  required  to  execute 
a  bond  to  secure  the  same,  in  default  of  which  an  injunction 
will  be  issued  to  continue  during  such  default     {Post,  p.  368.) 

14.  SAUB.  Damages  upon  refusal  of;  claim  of  each  complainant 
made  a  distinct  case  against  each  defendant  complained  of; 
reference  for  damages. 
In  a  suit  by  several  complainants  against  two  distinct  defendants 
to  enjoin  and  abate  a  nuisance  to  their  respective  property 
caused  by  defendants  and  to  recover  damages  therefor,  upon 
the  court's  refusal  to  allow  the  injunction,  damages  may  be 
awarded,  and  for  this  purpose  an  order  may  be  entered  separat- 
ing the  demand  of  each  complainant,  and  making  it  a  distinct 
case  against  each  defendant  complained  of  in  the  bill,  to  the 
end  that  the  damages  may  be  assessed  against  the  two  defend- 
ants separately.     (Post,  pp.  368,  369.) 

Case  cited  and  approved:  Swain  v.  Copper  -Co.,  3  Cates,  430. 


FROM  tOLK. 


Appeal  from  the  Chancery  Court  of  Polk  County. — 
T.  M.  McCoNNELL,  Chancellor. 
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H.  H.  INGBRSOLL^  W.  A.  GuiNN^  and  B.  B.  0.  Witt, 
for  Madison. 

m 

Bbown  &  gPUELOCK  and  James  G.  Paeks,  for  Duck- 
town  Sulphur,  Copper  &  Iron  Co.  in  first  case. 

J.  E.  Mayfield  and  B.  B.  C.  Witt,  for  McGhee. 

CoBNiCK,  Weight  &  Feantz,  for  Tennessee  Copper 
Co. 

James  G.  Parks  and  G.  G.  Hyatt,  for  Ducktown  Sul- 
phur, Copper  &  Iron  Co.  in  the  second  case. 

H.  H.  Ingebsoll  and  W.  A.  Guinn,  for  Farmer. 

CoENicK,  Weight  &  Feantz,  and  R.  Meigs  Copeland, 
for  Tennessee  Copper  Co.  in  third  cause. 


Me.  Justice  Neil  delivered  the  opinion  of  the  Court. 

These  three  suits  were  instituted  separately  in  the 
court  below,  but  tried  together  here.  They  embrace,  in 
the  main,  the  same  facts  and  the  same  questions  of  law, 
and  will  be  disposed  of  in  a  single  opinion. 

The  bills  are  all  based  on  the  ground  of  nuisance,  in 
that  the  two  companies,  in  the  operation  of  their  plants 
at  and  near  Ducktown,  in  Polk  county,  in  the  course  of 
reducing  copper  ore,  cause  large  volumes  of  smoke  to 
issue  from  their  roast  piles,  which  smoke  descends  upon 
the  surrounding  lands,  and  injures  trees  and  crops,  and 
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renders  the  homes  of  complainants  less  comfortable  and 
their  lands  less  profitable  than  before  The  purpose  of 
all  the  bills  is  to  enjoin  the  further  operation  of  these 
plants;  the  first  bill  having  been  filed  against  the  first- 
named  company,  the  last  bill  against  the  second  com- 
pany, and  the  intermediate  bill  against  both  companies. 

The  following  general  facts  are  applicable  to  all  of 
the  cases: 

Prior  to  1870  one  Rhat  b^an  the  operation  of  a  cop- 
per mine  at  Ducktown,  and  worked  it  for  several  years. 
Subsequently  it  was  owned  by  the  Union  Consolidated 
Mining  Company,  Mr.  Rhat's  successor.  These  opera- 
tions were  continued  until  the  year  1879,  and  were  then 
suspended  until  1891.  During  the  latter  year  the  Duck- 
town  Sulphur,  Copper  &  Iron  Company  commenced  op- 
erating the  properties  formerly  owned  and  operated  by 
the  Union  Consolidated  Mining  Company,  and  has  con- 
tinued to  operate  them  ever  since.  The  Pittsburg  & 
Tennessee  Copper  Company  began  operations  at  Duck- 
town  about  the  year  1881,  and  continued  until  about 
1899,  when  it  sold  out  to  the  defendant  Tennessee  Cop- 
per Company.  The  latter  began  its  operations  in  1900, 
and  commenced  roasting  ores  in  May,  1901.  It  has  con- 
tinued its  works  ever  since. 

Ducktown  is  in  a  basin  of  the  mountains  of  Polk 
county,  in  this  State,  not  far  from  the  State  line  of  the 
States  of  Georgia  and  North  Carolina.  This  basin  is 
six  or  eight  miles  wide.    The  complainants  are  the  own- 
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era  of  small  farms  situated  in  the  mountains  around 
Ducktown: 

The  method  used  by  the  defendants  in  reducing  their 
copper  ores  is  to  place  the  green  ore,  broken  up,  on 
layers  of  wood,  making  large  open-air  piles,  called 
"roast  piles,'*  and  these  roast  piles  are  ignited  for  the 
purpose  of  expelling  from  the  ore  certain  foreign  mat- 
ters called  "sulphurets."  In  burning,  these  roast  piles 
emit  large  volumes  of  smoke.  This  smoke,  rising  in  the 
air,  is  carried,  off  by  air  currents  around  and  over  ad- 
joining land. 

The  lands  of  the  complainants  in  the  first  bill.  Carter, 
W.  M.  Madison  and  Margaret  A.  Madison,  Verner,  and 
Ballew,  lie  from  two  to  four  miles  from  the  works.  The 
land  of  Farner,  complainant  in  the  last  bill,  lies  six  or 
eight  miles  away.  The  distance  of  McGhee's  land  is 
not  shown.  The  complainants  in  the  first  and  second 
bills  are  the  same,  with  the  exception  that  McGhee  does 
not  appear  in  the  first  bill,  and  Verner  and  Ballew  do 
not  appear  in  the  second  bill. 

These  lands  are  all  thin  mountain  lands,  of  little  ag- 
ricultural value.  Carter's  land  consists  of  eighty  acres, 
assessed  at  |80 ;  Vemer's,  eighty-nine  acres,  at  |110 ; 
Ballew's^  forty  acres,  at  f 66 ;  Madison  and  wife,  forty- 
three  acres,  at  f  83 ;  W.  M.  Madison,  about  one  hundred 
acres,  at  f  180 ;  Isaac  Farner,  one  hundred  acres,  at  f  180. 
Avery  McGhee  has  seventy-five  acres.  W.  M.  Madison 
has  a  tract  across  the  Georgia  line,  and  Mrs.  Madison 
also  one  of  one  hundred  acres  there.  The  assessed  value 
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of  these  last  three  tracts  does  not  appear.  All  of  these 
lands,  however,  lie  in  the  same  general  section  of  coun- 
try, and  we  assume  their  value  to  average  about  the 
same,  in  proportion  to  acreage. 

All  of  the  complainants  have  owned  their  several 
tracts  since  a  time  anterior  to  the  resumption  of  the 
copper  industry  at  Ducktown  in  1891,  and  have  resided 
on  them  during  this  period,  with  the  exception  of  Avery 
McGhee,  who  worked  for  one  of  the  defendant  compa- 
nies a  considerable  time,  and  Margaret  Madison,  who 
removed  to  Snoddy,  in  Bhea  county,  two  or  three  years 
ago. 

The  general  effect  produced  by  the  smoke  upon  the 
possessions  and  families  of  the  complainants  is  as  fol- 
lows, viz. : 

Their  timber  and  crop  interests  have  been  badly  in- 
jured, and  they  have  been  annoyed  and  discommoded 
by  the  smoke  so  that  the  complainants  are  prevented 
from  using  and  enjoying  their  farms  and  homes  as  they 
did  prior  to  the  inauguration  of  these  enterprises.   The 

smoke  makes  it  impossible  for  the  owners  of  farms 
within  the  area  of  the  smoke  zone  to  subsist  their  fami- 
lies thereon  with  the  degree  of  comfort  they  enjoyed  be- 

fora  They  cannot  raise  and  harvest  their  customary 
crops,  and  their  timber  is  largely  destroyed. 

In  the  first  case  it  is  shown  that  the  complainants 
sold  their  timber  to  the  first-named  defendant,  but  they 
were  under  the  necessity  of  either  selling  it,  or  permit- 
ting it  to  go  to  waste  upon  the  ground;  it  having  been 
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either  injured  or  killed  by  the  smoke.  Some  of  these 
GompIainaQt^  however,  obtained  as  much  by  the  sale  of 
their  timber  to  the  flrst^named  company  as  their  land 

cost  them. 

» 

The  facts  found  in  the  third  case  show  the  following 
in  respect  of  the  situation  and  injuries  of  complainant 
Parner,  viz. :  ^*He  has  lived  on  his  farm  since  its  pur- 
chase by  him,  some  twenty  or  more  years  ago,  and  has 
supported  his  family,  in  connection  with  such  other 
work  as  men  similarly  situated  do  in  the  support  of 
their  families.  He  has  his  garden  and  orchard,  and 
does,  or  did,  raise  corn,  hay,  and  such  other  crops,  and 
also  vegetables,  as  are  usually  raised  in  that  mountain 
.  section  of  our  country.     ... 

"The  proof  in  the  record  shows  that  the  smoke  not 
only  causes  the  wife  of  complainant  to  cough,  but  makes 
her  head  acha  It  also  shows  that  it  has  injured  and 
destroyed  the  timber,  or  a  portion  of  it,  of  complainant, 
and  that  it  injures  his  crops.  The  extent  to  which  it 
has  destroyed  his  timber  is  a  matter  of  dispute,  and  it  is 
also  a  matter  of  dispute  as  to  the  amount  of  injury  it 
inflicts  upon  his  crops.  Some  of  the  defendants'  wit- 
nesses say  that  it  has  destroyed  from  eight  to  ten  per 
cent,  of  the  timber  on  the  place.  Other  witnesses  say — 
and  especially  the  witnesses  of  the  complainant — ^that 
it  has  destroyed  from  thirty  to  fifty  per  cent  of  the  tim- 
ber on  the  placa    .    .    . 

"This  complainant  testifies^  in  effect,  that  if  this 
smoke  continues  from  time  to  time,  and  from  year  to 
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year,  to  envelop  his  farm,  he  will  have  to  leave  it,  be- 
cause it  is  injurious  to  the  health  of  his  wife,  and  that, 
on  account  of  its  injurious  effect  to  his  crops,  he  will  be 
unable  to  support  his  family  on  it. 

"There  is  no  material  evidence  in  the  record  to  dis- 
pute the  effect  of  this  testimony  of  complainant." 

In  the  second  case  the  finding  of  facts  shows  that  the 
injuries  to  timber  and  crops  and  to  the  comfort  of  the 
complainants  are  much  the  same  as  these  already 
stated.  But,  notwithstanding  these  facts,  it  is  also 
found  that  the  lands  of  at  least  two  of  these  complain- 
antS)  Carter  and  W.  M.  Madison,  have  continuously  in- 
creased in  assessed  value  from  1895  to  1903,  inclusive. 

There  is  no  finding  in  either  of  the  cases  that  the  out- 
put of  smoke  by  the  Ducktown  Sulphur,  Copper  &  Iron 
Company  has  increased  to  any  extent  since  1891,  when 
the  business  of  mining  and  reducing  copper  ore  was  re- 
sumed at  Ducktown.  There  is  likewise  no  finding  as  to 
this  matter  in  respect  of  the  Tennessee  Copper  Company 
since  it  began  roasting  ores  in  May,  1901. 

There  is  a  finding  that  the  Ducktown  Sulphur,  Cop- 
per &  Iron  Company  acquired  its  plant  in  1891,  and  that 
it  has  spent  several  hundred  thousand  dollars  since  that 
time  in  improving  and  enlarging  the  plant. 

The  court  of  chancery  appeals  finds  that  the  defend- 
ants are  conducting  and  have  been  conducting  their 
business  in  a  lawful  way,  without  any  purpose  or  desire 
to  injure  any  of  the  complainants;  that  they  have  been 
and  are  pursuing  the  only  known  method  by  which  these 
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plants  can  be  operated  and  their  business  successfully 
carried  on;  that  the  open-air  roast  heap  is  the  only 
method  known  to  the  business  or  to  science  by  means  of 
which  copper  ore  of  the  character  mined  by  the  defend- 
ants can  be  reduced;  that  the  defendants  have  made 
every  effort  to  get  rid  of  the  smoke  and  noxious  vapors, 
one  of  the^  defendants  having  spent  |200,000  in  experi- 
ments to  this  end,  but  without  result 

It  is  to  be  inferred  from  the  description  of  the  locality 
that  there  is  no  place  more  remote  to  which  the  opera- 
tions referred  to  could  be  transferred. 

It  is  found,  in  substance,  that,  if  the  injunctive  relief 
sought  be  granted,  the  defendants  will  be  compelled  to 
stop  ^operations  and  their  property  will  become  practi- 
cally worthless,  the  immense  business  conducted  by 
th^n  will  cease,  and  they  will  be  compelled  to  withdraw 
from  the  State.  It  is  a  necessary  deduction  from  the 
foregoing  that  a  great  and  increasing  industry  in  the 
State  will  be  destroyed,  and  all  of  the  valuable  copper 
properties  of  the  State  become  worthless. 

The  following  facts  were  also  found,  viz. : 

That  the  total  tax  aggr^ate  of  Polk  county  for  the 
year  1903  was  |2,585,931.43,  of  which  total  the  assess- 
ments of  the  defendants  amounted  to  f  1,279,533.  It  is 
also  found  that  prior  to  the  operations  of  these  compa- 
nies there  lived  in  the  district  where  these  works  are 
located  only  two  hundred  people,  whereas  there  are  now 
living  in  this  district,  almost  wholly  dependent  upon 
these  copper  industries,  about  12,000  people. 
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It  is  also  found  that  one  of  the  defendants^  the  Ten- 
nessee Copper  Company,  employs  upon  its  pay  roll  1,300 
men,  and  that  the  average  pay  roll  is  about  |40,000  'per 
month,  nearly  all  of  which  employees  have  been  drawn 
from  the  population  of  Polk  and  neighboring  counties. 

It  is  further  found  that  one  of  the  defendants^  the 
Tennessee  Copper  Company,  consumes  approximately 
3,000  tons  of  coke,  2,800  tons  of  coal,  and  1,000  cords  of 
wood  per  month,  and  that  it  purchases  and  uses  2,110 
carloads  of  coal,  coke,  wood,  etc.,  per  annum.  In  the 
year  1901  it  purchased  and  used  approximately  1,100 
car  loads  of  cord  wood,  cross-ties^  lumber,  and  quartz. 
It  was  also  found  that  eighty  per  cent,  of  these  supplies 
were  purchased  from,  and  delivered  by,  the  citizeps  of 
Polk  county.  The  aggregate  paid  out  for  supplies  is 
not  stated  in  the  findings  of  the  court  of  chancery  ap- 
peals, and  cannot  be  here  stated  accurately,  but  cer- 
tainly the  amount  is  very  large ;  and  it  seems  from  the 
figures  stated  that  one  of  the  defendants  alone,  the  Ten- 
nessee Copper  Company,  pays  out  annually  in  wages  in 
Polk  county  nearly  a  half  million  of  dollars.  The  court 
of  chancery  appeals  finds  that  the  other  company  em- 
ploys between  1,100  and  1,200  people,  and  from  this  it 
may  be  inferred  that  the  company  pays  out  in  wages 
and  for  supplies  annually  nearly  as  much  as  the  Ten- 
nessee Copper  Company. 

It  is  quite  apparent  that  the  two  companies  pay  out 
annually  vast  sums  of  money,  which  are  necessarily  of 
great  benefit  to  the  people  of  the  county,  and  that  they 
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are  conducting  and  maintaining  an  industry  upon 
which  a  laboring  population  of  from  ten  to  twelve  thou- 
sand people  are  practically  dependent;  and  it  is  found, 
in  substance^  by  the  court  of  chancery  appeals^  that,  if 
these  industries  be  suppressed,  these  thousands  of  peo- 
ple will  have  to  wander  forth  to  other  localities  to  find 
shelter  and  work. 

The  first  bill  was  filed  July  1, 1901.  Its  purpose  was 
to  enjoin  the  further  operation  of  the  works  of  the  de- 
fendant Ducktown  Sulphur,  Copper  &  Iron  Company. 
This  bill  was  put  at  issue,  and  upon  the  hearing  was 
dismissed  by  the  chancellor.  On  appeal  the  decree  of 
the  chancellor  was  reversed  by  the  court  of  chancery  ap- 
peals, and  a  perpetual  injunction  awarded. 

The  bill  in  the  second-named  case  was  filed  on  the 
14th  of  July,  1903.  Its  purpose  was  to  obtain  an  in- 
junction to  perpetually  enjoin  the  operation  of  both  of 
the  defendant  corporations,  and  to  obtain  a  recovery 
against  them  for  the  injuries  which  the  complainants 
had  suffered  by  the  smoke. 

There  were  several  demurrers  filed  to  this  bill  by  the 
two  defendants,  but  we  need  mention  only  two  of  the 
grounds  assigned.  One  of  these  grounds  was  that  the 
bill  was  multifarious,  in  that  it  presented  two  distinct 
causes  of  action  against  the  defendants;  that  is,  a  sep- 
arate cause  of  action  for  each  of  the  complainants.  The 
other  ground  of  demurrer  was  that  the  defendants  were 
improperly  joined  in  the  bill,  there  being  no  joint  lia- 
bility shown  by  the  all^ations  of  the  bill. 
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The  demurrers  were  overruled  in  the  chancery  court, 
and  thereupon  the  defendants  answered  separately. 

The  answers  need  not  be  referred  to  specially,  further 
than  to  say  that  they  made  proper  issues  upon  which 
proof  was  taken.  The  defendants  admitted  that  they 
were  liable  in  actions  at  law  in  damages  for  whatever 
injuries  had  been  inflicted,  but  denied  the  right  of  the 
complainants  to  an  injunction. 

There  was  an  allegation  in  the  bill  to  the  effect  that 
both  of  the  defendants  had  mortgages  upon  their  prop- 
erties to  the  fuir  amount  of  the  taxable  value  thereof. 
It  was  admitted  in  both  of  the  answers  that  each  of  the 
defendants  had  a  large  mortgage  upon  its  property,  but 
it  was  averred  that  these  mortgages  did  not  cover  all 
of  their  several  properties. 

One  of  the  defenses  interjKxsed  by  the  Ducktown  Sul- 
phur, Copper  &  Iron  Company  was  that  of  former  suit 
pending  as  to  certain  of  the  complainants. 

The  chancellor  overruled  the  latter  defense,  and,  upon 
the  ground  of  the  existence  of  the  mortgages  referred  to, 
rendered  a  decree,  the  substance  of  which  was  that  he 
required  the  defendants  to  give  bond  to  cover  such 
amount  of  damages  as  might  be  found  due  from  them, 
and,  upon  this  bond  being  given,  declined  to  grant  an 
injunction,  but  referred  the  cause  to  the  master  to  as- 
certain and  report  the  amount  of  damages  due. 

On  appeal  the  decree  of  the  chancellor  was  affirmed 
by  the  court  of  chancery  appeals  as  to  his  action  on  the 
demurrer  and  the  plea  of  former  suit  pending,  but  in 
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other  respects  reversed,  and  the  perpetual  injunction 
asked  for  awarded,  except  as  to  Avery  McGhee.  The 
bill  was  dismissed  as  to  him  for  the  reason  that  he  had 
previously  caused  it  to  be  dismissed  on  his  own  motion 
as  to  the  Ducktown  Sulphur,  Copper  &  Iron  Company ; 
the  court  holding  that  he  could  not  thereafter  proceed 
against  the  other  defendant. 

The  bill  in  the  third  case  appearing  in  the  caption  of 
this  opinion — ^the  Famer  caae — ^was  filed  on  August  24, 
1902.  Its  purpose  was  to  obtain  a  perpetual  injunction 
against  the  operation  of  the  works  of  the  defendant  Ten- 
nessee Copper  Company.  After  issue  was  made  and 
proof  heard,  the  chancellor  d^lined  to  grant  the  relief 
sought^  and  dismissed  the  bill. 

On  appeal  the  court  of  chancery  appeals  likewise  re- 
versed this  decree  of  the  chancellor,  and  granted  the 
perpetual  injunction  asked  for. 

These  several  decrees  were  rendered  in  the  court  of 
chancery  appeals  on  a  majority  opinion ;  Judge  Barton, 
of  that  court,  each  time  dissenting..  In  the  second  case 
he  filed  a  very  earnest  and  able  dissenting  opinion. 

From  the  several  decrees  of  the  court  of  chancery  ap- 
peals an  appeal  was  prayed  by  the  two  defendants  and 
by  complainant  McGhee  to  this    court,   wherein  the^ 
causes  all  now  stand  for  final  adjudication. 

Before  passing  to  the  chief  question  in  the  case,  we 
shall  briefiy  refer  to  the  preliminary  questions  above 
indicated : 

1.     The  rule  is  that  two  or  more  persons  may  unite 
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in  a  bill  to  enjoin  a  nuisance,  although  their  lands  are 
separate  and  distinct  from  each  other,  where  it  appears 
that  the  lands  of  all  are  affected  in  substantially  the 
same  way  by  the  nuisance  complained  of.  14  Enc.  PI. 
&  Pr.,  p.  1138 ;  Rowhotham  v.  Jones,  47  N.  J.  Eq.,  337, 
20  Atl.,  731,  19  L.  R.  A.,  663 ;  Jung  v.  Neraz,  71  Tex., 
396,  9  S.  W.,  344 ;  Palmer  v.  Waddell,  22  Kan.,  352.  So, 
when  several  persons^  acting  independently,  combine  to 
produce  a  nuisance,  such  persons  may  be  joined  as  de- 
fendants in  a  suit  for  injunctive  relief.  14  Enc.  PI.  & 
Pr.,  p.  1141  (citing  Thorpe  v.  Brumfitt,  L.  R.,  8  Ch., 
650 ;  Woodyear  v.  Schaefer,  57  Md.,  1,  40  Am.  Rep.,  419 ; 
People  V.  Gold  Bun  Ditck,  etc.,  Co.,  66  Cal.,  138,  4  Pac., 
1152,  56  Am.  Rep.,  80;  Kingsbury  v.  Flowers,  65  Ala., 
479,  39  Am.  Rep.,  14 ) .  But  there  can  be  joinder  neither 
of  complainants  nor  of  defendants  for  the  purpose  of  re- 
covering damages  for  the  injuries  caused  by  such  nui- 
sance. 14  Enc.  PI.  &  Pr.,  p.  1139  (citing  on  the  first 
point  Demarest  v.  Hardham,  34  N.  J.  Eq.,  469 ;  Morris, 
etc.,  R.  Co.  V.  Prudden,  20  N.  J.  Eq.,  530;  Rowbotliam 
V.  Jones,  47  N.  J.  Eq.,  337,  20  Atl.,  731,  19  L.  R.  A., 
663 ;  Fogg  v.  Nevada'CaliforniorOregon  R.  Co.,  20  Nev., 
429,  23  Pac,  840),  and  page  1141  (citing  on  the  second 
point  Sadler  v.  Great  Western  R.  Co.,  2  Q.  B.,  688) 
And  on  the  last  point,  as  to  the  misjoinder  of  defend- 
ants, see  our  own  case  of  Stoain  v.  Tenn.  Copper  Co.  et 
al.,  3  Gates,  430,  78  S.  W.,  93,  where  the  subjtct  is  ex- 
tensively discussed  in  an  opinion  by  Mr.  Justice  Shields 
In  view  of  these  authorities,  there  can  be  no  doubt 
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that  the  bill  in  the  second  case  was  amenable  to  the  de- 
murrers above  referred  to,  in  respect  of  the  claim  for 
damages  preferred  therein ;  that  i8>  if  the  demurrers  had 
been  so  framed  as  to  raise  objection  to  that  defect  alone. 
They  were  not  so  framed,  however,  but  were  directed  to 
the  whole  bill.  They  were  not  good  to  the  whole  bill, 
and  must  therefore  be  overruled. 

2.  As  to  the  plea  of  former  suit  pending :  Thid  ap- 
plies to  only  three  of  the  complainants  in  the  second 
bill,  Carter,  W.  M.  Madison,  and  Margaret  Madison; 
nor  do  we  think  the  plea  is  good  as  to  them.  The  first 
suit  is  against' only  one  of  the  two  defendants  to  the  sec- 
ond suit,  and  the  latter  is  based-  upon  a  cause  of  action 
which  the  complainants  referred  to  had  the  right  to  pre- 
fer against  the  two.  Moreover,  the  latter  suit  contains 
a  claim  for  damages,  while  the  first  one  does  not.  So, 
in  an  event,  the  second  suit,  being  the  broader  and  con- 
taining more  matter  of  litigation,  would  be  allowed  to 
stand.  "If  two  bills  be  found  in  the  same  court  for  the 
same  purpose,"  said  Mr.  Justice  Cooper  in  Parmelee  v. 
Railroad  Company,  "the  rule  is  to  allow  that  bill  to  pro- 
ceed which  embraces  the  most  matter  of  litigation. 
[Citing  Croft  v.  Worthley,  1  Ch.  Cas.,  241;  Righy  v. 
Stringways,  2  Phill.,  175.]  The  same  rule  should  be  ap- 
plied where  the  two  bills  have  been  filed  in  different 
courts  of  the  same  government,  having  concurrent  ju- 
risdiction. [Citing  Moore  v.  Hoii,  3  Tenn.  Ch.,  141; 
Schuehle  v.  Reiman,  86  N.  Y.,  273.]  The  present  bill 
embracing  an  additional  matter  of  litigation,  the  proper 
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course  was  to  have  overruled  the  plea  altogether ;  either 
party  being  at  liberty  to  bring  the  result  of  the  former 
litigation^  if  first  tried,  before  the  court  by  supplemental 
.bill,  and  the  complainant  being  subject  to  the  control 
of  the  court  in  the  matter  of  costs  for  unnecessary  lit- 
igation. [Citing  Moore  v.  Holt,  3  Tenn.  Ch.,  141.]"  13 
Lea,  600,  602. 

3.  As  to  the  appeal  of  Avery  McGhee^  We  think  the 
court  of  chancery  appeals  was  in  error  in  dismissing  the 
bill  in  the  second  ca^se  as  to  him,  on  the  ground  stated. 
At  most,  that  court  should  have  directed  a  remand  as  to 
him  for  the  purpose  of  separating  his  cause  from  that 
of  the  other  proceeding  against  the  two  defendanta  He 
must  be  treated,  therefore,  as  before  this  court  for  the 
purpose  of  settling  his  rights  on  the  general  questions 
involved  in  the  controversy. 

4.  We  shall  now  state  the  principles  which,  as  we 
conceive,  should  control  the  merits  of  the  controversy 
involved  in  the  several  cases  before  the  court : 

While  there  can  be  no  doubt  that  the  facts  stated 
make  out  a  case  of  nuisance,  for  which  the  complainants 
in  actions  at  law  would  be  entitled  to  recover  damages 
(Svmin  v.  Ducktovm  Sulphur,  Copper  &  Iron  Co,,  su- 
pra), yet  the  remedy  in  equity  is  not  a  matter  of  course 
{Parker  v.  Winnipiseogee  Lake,  etc.,  Co.,  2  Black  [U. 
S.]  545,  17  L.  Ed.,  333).  Not  only  must  the  bill  state 
a  proper  case,  but  the  right  must  be  clear  (Hols man  v. 
Boiling  Springs  Bleaching  Co.,  14  N.  J.  Eq.,  335,  343 ; 
Duncan  v.  Hayes,  22  N.  J.  Eq.,  25),  and  the  injury  must 
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be  clearly  established  (Hackensack  Improvement  Co.  v. 
jB.  Co.,  22  N.  J.  Eq.,  94 ),  as  in  doubtful  cases  the  party 
will  be  turned  over  to  his  l^al  remedy  {Hilton  v.  Earl 
of  Qranville,  Craig  &  Ph.,  284,  292;  Gilbert  v.  Mickle, 
4  Sandf.  Oh.,  357;  McCutchen  v.  Blanton,  59  Miss., 
116) ;  and,  if  there  is  a  reasonable  doubt  as  to  the  cause 
of  the  injury,  the  benefit  of  the  doubt  will  be  given  to  the 
defendant,  if  his  trade  is  a  lawful  one,  and  the  injury  is 
not  the  necessary  and  natural  consequence  of  the  act 
{Owen  V.  Phillips,  73  Ind.,  284;  Oilbert  v.  Showerman, 
23  Mich.,  448-452;  Tutile  v.  Chwrch  (C.  C),  53  Fed., 
422,  427 ;  R.  Co.  v.  Ward,  2  Black,  485,  495,  17  L.  Ed., 
311;  Parker  v.  Winmpiseogee  Lake,  etc.,  Co.,  2  Black, 
545,  552,  17  L.  Ed.,  333;  Irimn  v.  Dixon^  9  How.,  10, 
28,  13  L.  Ed.,  25;  Rhodes  v.  Dunbar,  57  Pa.,  274, 
98  Am.  Dec,  221) ;  and,  if  the  injury  can  be  adequately 
compensated  at  law  by  a  judgment  for  damages,  equity 
will  not  interfere  ( Weakley  v.  Page,  102  Tenn.,  178,  53 
S.  W.,  551,  46  L.  E.  A.,  552 ;  Clack  v.  White,  2  Swan, 
540 ;  Brew  v.  Va/n  Dema/n,  6  Heisk.,  433,  440 ;  Holsman 
V.  Boiling  Springs  Bleaching  Co.,  supra). 

And  the  equitable  remedy  by  injunction  must  be  ap- 
plied for  with  reasonable  promptness.  There  must  be 
no  laches.  Caldtoell  v.  Knott,  10  Yerg.,  210,  212 ;  W.  J. 
Stamps  et  al.  v.  W.  H.  Hartford  et  al.,  MS.,  Nashville, 
December  term,  1898 ;  Bassett  v.  Company,  47  N.  H.,  438 
441 ;  Goodall  v.  Crofton,  33  Ohio  St.,  271,  31  Am.  Rep., 
535 ;  Whitney  v.  Union  Ry.  Co.,  11  Gray  ( Mass. ) ,  359, 
71  Am.  Dec.,  715 ;  Reid  v.  Qifford,  6  Johna  Oh.,  19 ; 
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Clifton  Iron  Co.  v.  Dye,  87  Ala.,  468,  471,  472,  6  South., 
192;  Traphagan  V.  Jersey  City,  29  N.  J.  Eq.,2()6;  Morris 
d  C.  By  Co.  V.  Prudden,  20  N.  J.  Eq.,  530 ;  Sprague  V. 
Rhodes,  4  R.  I.,  304;  Orey  v.  R.  Co.,  1  Grant,  Cas.  (Pa.), 
412 ;  Stewart  Wire  Co.  Y.  Lehigh  Coal  S  Nwo.  Co.,  203 
Pa.,  479,  53  Atl.,  352 ;  Powers'  Appeal,  125  Pa.,  186,  17 
Atl.,  254,  11  Am.  St  Rep.,  882;  Dana  v.  Valentine,  5 
Mete.  (Mass.),  8;  Sheldon  v.  Rockwell,  9  Wis.,  166,  76 
Am.  Dec.,  265 ;  Parker  v.  Winnipiseogee  Lake,  etc.,  Co. 
supra;  Tuttle  v.  Church,  supra;  Tuttle  v.  Brightman 
(C.  C),  53  Fed.,  429;  Ba/nkhardt  v.  Houghton,  27  Beav., 
425 ;  Oreat  Western  R.  Co.  v,  Oxford,  etc.,  R:  Co.,  3  De 
a,  M.  &  G.,  341,  359-361 ;  Williams  et  al  V.  Earl  of  Jer- 
sey, 1  0.,  R.  &  Ph.-  (18  Eng.  Ch.  Rep.),  91;  Wood  v.  Sut- 
cliff e,  8  Eng.  L.  &  Eq.,  217,  2  Simmons  (N.  S.),  163; 
Weller  v.  Smeaton,  1  Cox,  Gases  in  Eq.,  102 ;  Cooper  v. 
Huhhuck,  30  Beav.,  160,  166,  167;  Birmingham  Ca/nal 
Co.  V.  Loyd,  18  Ves.,  515/  Graham  v.  Birkenhead,  etc., 
Ry.  Co.,  48  Eng.  Ch.  Rep.,  114,  2  M.  &  G.,  146;  Atty.- 
Gen.  V.  Sheffield  Gas  Consumers'  Co.,  3  De  Gex,  M.  &  G,. 
304,  52  Eng.  Ch.  Rep.,  237. 

In  the  last-cited  case  a  delay  of  only  nine  months  was 
held  a  sufficient  time  to  estop  the  complainant,  con- 
tracts and  engagements  having  been  entered  into  in  fur- 
therance of  the  work  by  the  defendant  during  that  per- 
iod. In  Graham  v.  Birkenhead,  etc.,  Ry.  Co.,  a  delay  of 
eighteen  months  was  held  sufficient,  there  having  been 
expenditures  made  by  the  defendant  in  the  meantime. 
In  Birmingham  Canal  Co.  Y.  Lloyd  a  delay  of  two  years 
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waa  held  sufficient,  there  having  been  an  expenditure  of 
£10,000  by  the  defendant  in  that  time.  In  Cooper  v. 
Hubbuck  and  Weller  v.  Smeaton  it  appears  there  was 
a  simple  delay  of  three  years.  In  Clifton  Iron  Co.  v. 
Dye  a  delay  of  three  years,  and,  as  to  part  of  the  works 
two  years,  was  held  sufficient  to  estop;  expensive  im- 
provements having  been  made  in  the  meantima  In 
Whitney  v.  Union  By.  Co.  there  was  a  delay  of  four 
years,  with  improvements  made  in  the  meantime.  In 
Qoodail  V.  Crofton  there  was  a  delay  of  ten  years,  with 
improvements  made  in  the  interim  by  the  defendant.  In 
Bassett  v.  Compa/ny  a  delay  of  seven  or  eight  years  was 
held  sufficient  to  estop  the  complainant,  the  defendant 
during  that  period  having  expended  large  sums  in  ex- 
tending its  work.  In  Caldwell  v.  Knott  and  in  Stamps 
V.  Hartford  a  simple  delay  of  ten  years  was  held  suf- 
ficient laches  to  bar  equitable  relief. 

Upon  laches  appearing,  a  court  of  equity  will  be  jus- 
tified in  withholding  relief  and  leaving  the  party  to  his 
rights  at  law.  "A  party  may  by  laches,"  says  Wood, 
"deprive  himself  of  an  equitable  remedy  against  a  nui- 
sance. Thus  if  a  party  sleeps  on  his  rights  and  allows 
a  nuisance  to  go  on  without  remonstrance,  or  rather 
without  taking  measures  either  by  suit  at  law  or  in  eq- 
uity to  protect  his  rights,  and  allows  the  party  to  go  on 
making  large  expenditures,  about  the  business  which 
constitutes  the  nuisance,  he  will  be  regarded  as  guilty 
of  such  laches  as  to  deprive  him  of  equitable  relief,  par- 
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ticularly  until  the  right  is  first  settled  at  law.  And  when 
the  delay  is  also  coupled  with  an  acquiescence  he  will 
be  deprived  of  all  equitable  relief,  and  may  be  plMed  in 
a  position  where  the  court  will  enjoin  him  from  proceed- 
ing  against  the  nuisance  at  law,  or  even  to  prevent  the 
recovery  of  a  judgment  obtained  therefor  in  a  court  of 
law."  Wood,  Nuisance,  section  804. 

And  recently  the  supreme  court  of  Pennsylvania  said 
(quoting  with  approval  the  language  of  a  well-known 
text-book) :  "Relief  by  injunction  is  not  controlled  by 
arbitrary  or  technical  rules,  but  the  application  for  its 
exercise  is  addressed  to  the  conscience  and  sound  discre- 
tion of  the  court  Where  a  party  seeks  the  intervention 
of  a  court  of  equity  to  protect  his  rights  by  injunction, 
the  application  must  be  seasonably  made,  or  the  rights 
may  be  lost,  or  at  least  so  far  as  equitable  intervention 
is  concerned.  It  is  a  rule  practically  without  exception 
that  a  court  of  equity  will  not  grant  relief  by  injunction 
where  the  party  seeking  it,  being  cognizant  of  his  rights, 
does  not  take  those  steps  which  are  open  to  him,  but  lies 
by  and  suffers  his  adversary  to  incur  expenses  and  enter 
into  burdensome  engagements  which  would  render  the 
granting  of  an  injunction  against  the  completion  of  the 
undertaking,  or  the  use  thereof  when  completed,  a  great 
injury  to  him.  A  suitor  who  by  his  laches  has  made  it 
impossible  for  a  court  to  enjoin  his  adversary  without 
inflicting  great  injury  upon  him  will  be  left  to  pursue 
his  ordinary  legal  remedy.''  Stewart  Wire  Co.  v.  Le- 
high C.  <&  N.  Co.,  supra. 
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"A  court  of  equity,"  said  Lord  Camden,  "which  is 
never  active  in  relief  against  conscience  op  public  con- 
venience, has  always  refused  its  aid  to  stale  demands, 
where  the  party  has  slept  upon  his  rights  and  acquiesced 
for  a  great  length  of  time.  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith',  and  rea- 
sonable diligence.  Where  these  are  wanting  the  court 
is  passive  and  does  nothing.  Laches  and  neglect  are  al- 
ways discountenanced,  and  therefore  from  the  begin- 
ning of  this  jurisdiction  there  was  always  a  limitation 
to  suits  in  this  court."    3  Brown,  Ch.  Kep.,  640,  note. 

The  matter  of  laches  will  be  considered  by  the  court 
in  connection  with  the  other  facts  of  the  case  by  which 
its  discretion  is  to  be  guided.  "It  will  consider  all  the 
circumstances,  the  consequences  of  such  action,  and  the 
real,  equity  of  the  case."  Parker  v.  Winnipiseogee  LakCy 
etc.,  Co.,  2  Black,  545,  552,  553, 17  L.  Ed.,  333 ;  Owen  v. 
Phillips,  Ooodall  v.  Crofton,  Clifton  Iron  Co.  v.  Dye, 
and  Tuttle  v.  Church,  supra. 

And  in  Stewart  Wire  Co.  V.  Lehigh  C.  &  N.  Co.,  supra, 
it  was  held  that  the  defense  of  laches  might  be  applied 
as  a  bar  to  equitable  relief  in  the  supreme  court,  al- 
though not  raised  in  the  pleadings  or  mooted  in  the 
court  below,  where  the  laches  appeared  from  the  facts 
contained  in  the  record.  203  Pa.,  478,  53  Atl.,  352.  See 
also.  Potts  V.  Alexander  (C.  C),  118  Fed.,  885. 

We  are  of  opinion  that  the  complainants  in  the  first 
bill  are  estopped  to  claim  equitable  relief  against  the  de- 
fendant thereto  by  their  laches.      It  is  clearly  to  be  in- 
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ferred  from  the  fax!ts  found  by  the  court  of  chancery  ap- 
pealSy  and  above  noted,  that  these  complainants  had 
been  suffering  the  injuries  now  complained  of  for  ten 
years  when  the  bill  was  filed,  without  making  any  com- 
plaint of  them  in  any  forum.  In  the  meantime  the  de- 
f  endant  had  expended  several  hundred  thousand  dollars 
in  making  improvements  in  the  plant,  and  the  nature 
and  source  of  the  injury  were  such  that  the  complain- 
ants could  not  be  mistaken  as  to  the  cause  or  extent  of  it. 
Under  such  circumstances^  we  are  of  the  opinion  that  it 
would  be  inequitable  to  grant  the  severe  remedy  of  in- 
junction, but  that  the  said  complainants  should  be  left 
to  their  actions  for  damages.  This  applies  also  to  Car- 
ter, W.  M.  Madison,  and  M'argaret  A.  Madison,  in  their 
capacity  of  complainants  in  the  second  bill,  in  so  far  as 
that  bill  asks  relief  for  them  against  the  Ducktown  Sul- 
phur, Copper  &  Iron  Company. 

It  does  not  apply  to  these  complainants,  however,  in 
so  far  as  they  seek  relief  against  the  Tennessee  Copper 
Company,  nor  to  Avery  McGhee  or  Isaac  Earner,  seek- 
ing relief  against  the  latter  company,  inasmuch  as  the 
bill  in  the  second  case  was  filed  within  about  two  years 
(26i  months)  after  the  Tennessee  Copper  Company 
began  roasting  ore,  and  the  bill  in  the  third  case  was 
filed  within  about  one  year  (sixteen  months)  from  the 
date  referred  to,  and  it  does  not  appear  that  any  im- 
provement or  special  expenditures  were  made  in  the 
meantime. 

So,  as  to  these  parties,  in  the  aspect  above  presented, 
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the  question  remains  to  be  determined  whether,  on  the 
facts  stated,  they  should  be  granted  the  perpetual  in- 
junction asked  for. 

In  addition  to  the  principles  already  announced,  the 
following  general  propositions  seem  to  be  established  by 
the  authorities:  If  the  case  made  out  by  the  pleadings 
and  evidence  shows  with  sufficient  clearness  and  cer- 
tainty grounds  for  equitable  relief  it  will  not  be  denied 
because  the  persons  proceeded  against  are  engaged  in  a 
lawful  business.  (Stockport  Waterworks  Co.  v.  Potter, 
7  H.  &  N.,  159 ;  Respuhlica  v.  Caldwell,  1  DalL,  161, 1  L. 
Ed.,  77;  Tipping  v.  8t.  Helens  Smelting  Co.,  11  H.  L. 
Cas.,  642;  Atty.-Oen.  v.  Colny  Hatch  Lunatic  Asylum, 
4  L.  R.,  Ch.  App.,  478 ;  Crossley  v.  Lightowler,  3  L.  R., 
Eq.,  279,  2  L.  R.,  Ch.  App.,  478;  Goldschmidt  v.  Tun- 
bridge  Wells  Imp.  Co.,  1  L.  R.  Eq.,  161,  169 ;  Browdhent 
V.  Imperial  Gas  Co.,  7  De  G.  &  M.,  436,  443,  462 ;  Spokes 
V.  Banbury  Board  of  Health,  L.  R.,  1  Eq.,  47,  51 ;  Oood- 
son  V.  Richardson,  9  L.  R.,  Ch.,  223,  224;  Robinson  v. 
Baugh,  31  Mich.,  291 ;  Susquehanna  Fertilizer  Co.  v. 
Malone,  73  Md.,  268,  282,  20  Atl.,  900,  9  L.  R.  A.,  737,  25 
Am.  St.  Rep.,  595),  or  because  the  works  complained  of 
are  located  in  a  convenient  place,  if  that  place  be  one 
wherein  an  actionable  injury  is  done  to  another  {Sus- 
queha/nna  Fertilizer  Co.  v.  Malone,  73  Md.,  268,  277,  278, 
20  Atl.,  900,  9  L.  R.  A.,  737,  25  Am.  St  Rep.,  595,  and 
cases  cited ;  Tipping  v.  St.  Helens  Smelting  Co.,  supra) ; 
nor  will  the  existence  of  another  nuisance  of  a  similar 
character  at  the  same  place  furnish  a  ground  for  deny- 
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ing  relief  if  it  appear  that  the  defendant  has  sensibly 
contributed  to  the  injury  complained  of  (Crossly  v. 
Lightowler,  supra;  Crump  v.  Lambert ^  3  L.  R.,  Eq., 
Cas.,  409;  Tipping  v.  St.  Helens  Smelting  Co.,  supra; 
Robinson  v.  Baugh,  supra;  Atty.-Qen.  v.  Stetoard,  20  N. 
J.  Eq.,  415;  Woodyear  v.  Schaefar,  57  Md.,  1,  40  Am. 
He^.y  419).  Nor  is  it  a  question  of  care  and  skill,  but 
purely  one  of  results.  Fletcher  v.  Rylwnds,  1  L.  R., 
Exch.,  289;  Cahill  v.  Eastman,  18  Minn.,  324  (Gil., 
292),  10  Am.  Rep.,  184;  Aldrich  v.  Howard,  8  R.  I.,  246. 

But  there  is  one  other  principle  which  is  of  controll- 
ing influence  in  this  department  of  the  law,  and  in  the 
light  of  which  the  foregoing  principle  must  be  weighed 
and  applied.  This  is  that  the  granting  of  an  injunction 
is  not  a  matter  of  absolute  right,  but  rests  in  the  sound 
discretion  of  the  court  to  be  determined  on  a  considera- 
tion of  all  of  the  special  circumstances  of  each  case,  and 
the  situation  and  surroundings  of  the  parties,  with  a 
view  to  effect  the  ends  of  justice. 

A  judgment  for  damages  in  this  class  of  cases  is  a 
matter  of  absolute  right,  where  injury  is  shown.  A 
decree  for  an  injunction  is  a  matter  of  sound  legal  dis- 
cretion, to  be  granted  or  withheld  as  that  discretion 
shall  dictate,  after  a  full  and  careful  consideration  of 
every  element  appertaining  to  the  injury. 

These  propositions  will  be  found  to  be  substantially 
confirmed  and  enforced  in  the  following  authorities: 

In  Clack  v.  White  (a  nuisance  case)  it  is  said:  "It  is 
also  admitted  in  defendant's  answer  that  the  way  was 
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opened  and  that  he  afterwards  obstructed  and  closed  it. 
So  that  both  the  l^al  title  to  theway  and  its  obstruction 
by  defendant  appear  in  the  present  record.  But  it  does 
not  follow  as  a  corollary  that  therefore  the  injunction 
will  lie.  The  special  injunction  is  not  a  writ  of  right, 
but  it  rests  in  the  sound  discretion  of  the  court ;  and 
hence,  Mr.  Story -says,  'No  injunction  will  be  granted 
whenever  it  will  operate  oppressively  or  inequitably  or 
contrary  to  the  real  justice  of  the  cafie.'  2  Story,  Eq. 
Jut.,  section  959."  2  Swan,  545. 

In  Wood  on  Nuisances  (3d  Ed.),  p.  1182,  it  is  said: 

"The  true  intent  of  a  court  of  equity  being  to  do  jus- 
tice between  parties,  it  will  not  issue  a  restraining  order 
except  where  the  rights  of  the  parties  demand  it,  and, 
in  determining  this  question,  all  the  circumstances  of  lo- 
cation, the  effect  of  the  act  claimed  to  be  a  nuisance,  and 
the  effect  ui)on  the  defendant's  business  and  interests 
will  be  considered ;  and,  while  the  usefulness  of  the  bus- 
iness, or  its  importance,  magnitude,  or  extent,  will  not 
in  all  cases  prevent  interference,  yet,  if  the  injury  on  the 
one  hand  is  small  and  fairly  compensable  in  damages, 
and  the  loss  to  the  other  party  would  be  large  and  dis- 
astrous, an  injunction  will  be  refused  and  the  party  left 
to  his  legal  remedy." 

In  Demarest  v.  Hardham  it  is  said : 

"The  important  question  presented  by  the  case  is, 
does  the  manner  in  which  the  defendant  conducts  his 
business  interfere  with  or  injure  the  business  of  the  com- 
plainants to  such  an  extent  as  to  create  a  nuisance 
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which  it  is  the  duty  of  a  court  of  equity  to  enjoin?  The 
defendant's  business  is  not  only  lawful,  but  necessary. 
It  is  carried  on  in  a  part  of  the  city  of  Newark  devoted 
almost  exclusively  to  manufacturing  and  business  pur- 
poses. No  objection  can  therefore  be  made  to  it  on  the 
ground  that  its  location  is  not  a  fit  one.  It  is  not  neces- 
sarily or  inherently  noxious,  ofiFensive,  or  injurious.  It 
should  not,  therefore,  be  enjoined  except  under  a  stern 
necessity.  The  complainants  ask  that  it  be  absolutely 
interdicted,  their  prayer  being  that  the  defendant  be  re- 
strained  from  further  operating  his  engine  and  presses. 
To  grant  their  prayer  is  to  destroy  the  defendant's  bus- 
iness. Power  attended  with  such  disastrous  conse- 
quences should  always  be  exercised  sparingly  and  with 
the  utmost  caution.  All  doubts  should  be  resolved 
against  its  exercise.  Attorney-Oen.  v.  Nicholas,  16  Ves., 
338.  Belief  by  injunction  in  such  cases  is  not  a  matter 
of  right,  but  rests  in  discretion.  If  the  l^al  right  is  not 
clear,  or  the  injury  is  doubtful,  eventual,  or  contingent, 
equity  will  give  no  aid.  Richm^d/a  Appeal,  57  Pa.,  105, 
98  Am.  Dec,  202 ;  Rhodes  v.  Dunbar,  57  Pa.,  274,  98  Am. 

Dec.,  221;  Huckenstine^s  Appeal,  70  Pa-,  102,  10  Am. 
Eep.,  669. 

"And  so,  too,  the  court  is  bound  to  compare  conse- 
quencea  If  the  fact  of  an  actionable  nuisance  is  clearly 
established,  then  the  court  is  bound  to  consider  whether 
a  greater  injury  will  not  be  done  by  granting  an  injunc- 
tion, and  thus  destroying  a  citizen's  property  and  taking 
away  from  him  his  means  of  livelihood,  than  will  result 
from  a  refusal,  and  leaving  the  injured  party  to  his  or- 
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dinary  legal  remedy ;  and  if,  on  thus  contrasting  conse- 
quences, it  appears  doubtful  whether  greater  injury  will 
not  be  done  by  granting  than  by  withholding  the  injunc- 
tion, it  is  the  duty  of  the  court  to  decline  to  interfere. 
Hilton  V.  Earl  of  Or<mville,  1  Cr.  &  Ph.,  283.  The  duty 
of  granting  or  refusing  an  injunction  is  a  matter  resting 
in  sound  discretion.  It  should  never  be  granted  when  it 
will  operate  oppressively  or  contrary  to  the  real  justice 
of  the  case,  or  where  it  is  not  the  fit  or  appropriate 
method  of  redress  under  all  the  circumstances  of  the 
case,  or  when  it  will  or  may  work  fatal  injury  to  the  per- 
son enjoined.  .Jones  v.  City  of  Newark,  11  N.  J.  Eq., 
452."  34  N.  J.  Eq.,  469.  See,  also,  Chartiera  Block  Coal 
Co.  V.  MeUon  (Pa.),  25  AtL,  597, 18  L  R.  A.,  702,  34  Am. 
St.  Rep.,  645;  Fesler  v.  Brayton  (Ind.),  44  N.  E.,  37,  32 
L.  R.  A.,  578. 

In  Povyell  v.  Bentley  <&  Germg  Furniture  Co.  (W. 
Va.),  it  is  said: 

"Although  a  court  of  equity  in  such  cases  follows 
precedent  and  goes  by  rule,  as  far  as  it  can,  yet  it  follows 
its  own  rules,  and  among  them  is  the  one  that  to  abate 
or  restrain  in  case  of  nuisance  is  not  a  matter  of  strict 
right,  but  of  orderly  and  reasonable  discretion,  accord- 
ing to  the  right  of  the  particular  case,  and  hence  will 
refuse  relief,  and  send  the  party  to  a  court  of  law,  when 
damages  would  be  a  fairer  approximation  to  common 
justice,  because  to  silence  a  useful  and  costly  factory  is 
often  a  matter  of  serious  moment  to  the  State  and  town 
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as  well  as  to  the  owner.^'  12  S.  E.,  1087, 12  L.  R.  A.,  61- 
56. 

In  Clifton  Iron  Co.  v.  Dye  it  is  said : 

"Counsel  have  pressed  the  proposition  that  mere  con- 
venience in  the  use  of  its  property  by  the  company  does 
not  entitle  it  to  pour  down  upon  the  api)ellee's  land,  and 
into  the  stream  on  his  land,  the  debris  from  the  washers 
erected  by  it,  and  we  think  the  contention  is  reasona- 
ble. But  it  is  not  every  case  of  nuisance  or  continuing 
trespass  which  a  court  of  equity  will  restrain  by  injunc- 
tion. In  determining  this  question  the  court  should 
weigh  the  injury  that  may  accrue  to  the  one  or  the  other 
party,  and  also  to  the  public,  by  granting  or  refusing 
the  injunction.  Wood  v.  Sutcliffe,  2  Sim.  (N.  S.),  162; 
E.  d  W.  R.  Co.,  V.  E.,  T.,  Y.  &  G.  R.  Co.,  75  Ala,  275;  C. 
d  W.  R.  Co.  V.  Witherow,  82  Ala.,  190,  3  South.,  23 ; 
1  High  on  Injunc,  section  498 ;  Davis  v.  Sowell^  77  Ala., 
262 ;  Torrey  V.  Camden  R.  Co.,  18  N.  J.  Eq.,  293 ;  Mc- 
Bryde  V.  Sayre,  86  Ala.,  458,  5  South.,  791,  3  L.  R.  A., 
86L 

"The  court  will  take  notice  of  the  fact  that  in  the  de- 
velopment of  the  mineral  interests  of  this  State,  recently 
made,  very  large  sums  of  money  have  been  invested.  The 
utilization  of  these  ores^  which  must  be  washed  before 
using,  necessitates  in  some  measure  the  placing  of 
sediment  where  it  may  flow  into  streams  which  con- 
stitute the  natural  drainage  of  the  section  where 
the  ore  banks  are  situated.  This  must  cause  a 
deposit  of  sediment  on  the  lands  below,  and,  while  this 
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inyasion  of  the  rights  of  the  lower  riparian  owner  may 
produce  injury,  entitling  him  to  redress,  the  great  pub- 
lic interests  and  benefits  to  flow  from  the  conversion  of 
these  ores  into  pig  metal  should  not  be  lost  sight  of.  As 
said  by  the  vice-chancellor  in  Wood  v.  Sutcliffe,  supra, 
^Whenever  a  court  of  equity  is  asked  for  an  injunction 
in  cases  of  such  nature  as  this  [a  bill  to  enjoin  the  pol- 
lution of  a  stream]  it  must  have  regard  not  only  to  the 
dry,  strict  rights  of  the  plaintiff  and  defendant,  but  also 
to  the  surrounding  circumstances.' ''  87  Ala,,  471,  6 
South.,  192. 

A  recent  statute  passed  in  this  State  (Acts  1901,  p. 
246,  c.  139)  gives  legislative  expression  to  the  same  con- 
siderations of  duty  and  public  policy  which  are  con- 
tained in  the  foregoing  citations. 

Before  setting  out  this  statute,  it  is  necessary  that  we 
reproduce  the  section  of  the  Ck)de  of  1858  which  it 
amends.    That  section  reads  as  follows: 

"Sec.  3403.  In  all  suits  brought  for  the  recovery  of 
damages  resulting  from  any  nuisance,  and  the  finding 
that  the  matter  complained  of  is  a  nuisance,  the  court 
may  immediately  upon  petition  of  the  plaintiff  in  writr 
ing,  order  the  nuisance  to  be  abated  in  the  same  manner 
and  to  the  same  extent  as  the  chancery  courts,  without 
resort  to  a  court  of  equity  for  that  purpose."  Shannon's 
Code,  section  5158. 

The  act  referred  to  reads  as  follows: 

"An  act  to  amend  section  3403  of  the  Code  of  Tenn- 
essee, 1858  [Shannon's  Code,  section  5158],  and  to  au- 
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thorize  courts  to  determine  in  assesBing  damages  for  in- 
juries  to  real  estate,  whether  the  nuisance  complained 
of  is  a  work  of  public  utility  and  to  give  to  said  courts 
discretionary  powers  in  respect  to  the  abatement  of  such 
nuisance. 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  section  3403  of  the  Code  of 
Tennessee;,  1858  [Shannon's  Code,  section  5158],  be  so 
amended  as  to  read  as  follows :  In  all  suits  brought  for 
the  recovery  of  damages  resulting  from  any  nuisance 
and  the  finding  that  the  matter  complained  of  is  a  nui- 
sance, the  court  exercising  a  sound  discretion  may  im- 
mediately upon  petition  of  plaintiff,  order  or  decline  to 
order  the  nuisance  to  be  abated. 

"Sec.  2.  Be  it  further  enacted,  that  on  the  trial  of  any 
action  for  the  recovery  of  damages  as  above  said,  either 
party  may  show  by  proof  the  extent  if  any  of  the  injury 
or  injuries  complained  of,  and  how  the  alleged  nuisance 
is  caused  or  originates. 

"Sec.  3.  Be  it  further  enacted,  that  this  act  take  effect 
from  and  after  its  passage,  the  public  welfare  requiring 
it. 

"Passed  April  16, 1901. 

"Approved  April  17, 1901." 

When  it  is  remembered  that,  on  a  bill  filed  in  equity 
to  obtain  a  permanent  injunction  against  a  nuisance 
(that  is,  to  abate  it),  the  court  may,  as  incidental  to  the 
main  relief  sought,  ascertain  and  allow  damages  for  the 
injury  already  done    {Richi  v.   Chatt,  etc.,  Co.,  105 
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Tenn.,  651,  653,  58  S.  W.,  646;  Farris  et  aJ.  v.  Dudley, 
78  Ala.,  124,  56  Am.  Rep.,  24 ;  Disher  v.  Disher,  45  Neb., 
100,  63  N.  W.,  368 ;  :tf.  Y.,  etc.,  R.  Co.  v.  Schuyler,  34  N. 
Y.,  Z(i]  White  V.  Mechanics'  Bldg.  Fund  Assn.,  22  Grat, 
233;  Todd  v.  Botoyer,  1  Munf.,  447, 10  Enc.  PL  &  Pr.,  p. 
1097),  it  is  perceived  that  the  remedy  by  petition 
granted  in  section  3403,  Code  1858,  in  an  action  at  law, 
is  in  all  respects  equivalent  to  the  remedy  by  injunction 
in  equity,  and  further  that  the  only  difference  is  that  in 
the  first  action  the  principal  object  of  the  suit  is  the  re- 
covery of  damages,  with  the  final  injunction  or  abating 
order  as  supplementary  or  additional  relief  while  in  the 
second  the  obtaining  of  the  injunction  is  the  principal  re- 
lief sought,  and  the  recovery  of  damages  is  supplemen- 
tary or  additional  thereto.  In  other  words,  by  the  sec- 
tion of  the  Code  above  quoted  the  two  courts  were  put 
upon  a  substantial  parity  in  dealing  with  nuisances,  in 
respect  of  the  granting  of  final  relief  in  such  cases. 

It  is  observed  that  in  section  3403,  Code  1858,  courts 
of  law,  abating  nuisances,  are  required  to  proceed  "up- 
on petition  of  plaintiff  in  writing  in  the  same  manner 
and  to  the  same  extent  as  the  chancery  court,  without 
resort  to  a  court  of  equity,  for  that  purpose"  The  peti- 
tion in  such  a  case  is  the  exact  equivalent  of  a  bill  in  eq- 
uity. 

It  cannot  be  doubted,  therefore,  that  although  the 
amending  acts  above  copied  purport,  in  terms>  to  apply 
only  to  suits  brought  for  the  recovery  of  damages  result- 
ing from  nuisancesi,  the  purpose  was  to  declare  the  leg- 
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islative  will  in  respect  of  the  use  of  the  injunctive  pow- 
er in  nuisance  cases^  when  sought  to  be  used  in  effecting 
final  relief,  and  to  ordain  that  in  administering  this  re- 
lief the  court  should  exercise  a  sound  discretion,  and 
either  "order  or  decline  to  order  the  nuisance  to  be 
abated,"  as  such  sound  discretion  should  dictate.  This 
act  must  be  regarded  as  declaring  the  policy  of  the  State 
upon  the  subject  referred  to.  It  is  perceived  from  the 
caption  that  the  legislature  had  in  view  the  public  util- 
ity of  enterprises  attacked  on  the  ground  of  nuisance, 
and  authorized  the  court  to  grant  or  withhold  the  in- 
junction as  a  wise  discretion  might  suggest  or  warn. 

The  question  now  to  be  considered  is,  what  is  the 
proper  exercise  of  discretion,  under  the  facts  appearing 
in  the  present  case?  Shall  the  complainants  be  granted, 
in  the  way  of  damages,  the  full  measure  of  relief  to 
which  their  injuries  entitle  them,  or  shall  we  go  further, 
and  grant  their  request  to  blot  out  two  great  mining 
and  manufacturing  enterprises,  destroy  half  of  the  taxa- 
ble values  of  a  county,  and  drive  more  than  10,000  peo- 
ple from  their  homes?  We  think  there  can  be  no  doubt 
as  to  what  the  true  answer  to  this  question  should  be. 

In  order  to  protect  by  injunction  several  small  tracts 
of  land,  aggregating  in  value  less  than  |1,000,  we  are 
asked  to  destroy  other  property  worth  nearly  f  2,000,000, 
and  wreck  two  great  mining  and  manufacturing  enter- 
prises, that  are  engaged  in  work  of  very  great  impor- 
tance, not  only  to  their  owners,  but  to  the  State,  and  to 
the  whole  country  as  well^  to  depopulate  a  large  town, 
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and  deprive  thousands  of  working  people  of  their  homes 
and  livelihood,  and  scatter  them  broadcast.  The  result 
would  be  practically  a  confiscation  of  the  property  of 
the  defendants  for  the  benefit  of  the  complainants — ^an 
appropriation  without  compensation.  The  defendants 
cannot  reduce  their  ores  in  a  manner  diflferent  from  that 
they  are  now  employing,  and  there  is  no  more  remote 
place  to  which  they  can  remove.  The  decree  ad^ed  for 
would  deprive  them  of  all  of  their  rights.  We  appre- 
ciate the  argument  based  on  the  fact  that  the  homes  of 
the  complainants  who  live  on  the  small  tracts  of  land  re- 
ferred to  are  not  so  comfortable  and  useful  to  their  own- 
ers as  they  were  before  they  were  affected  by  the  smoke 
complained  of,  and  we  are  deeply  sensible  of  the  truth 
of  the  proposition  that  no  man  is  entitled  to  any  more 
rights  than  another  on  the  ground  that  he  has  or  owns 
more  property  than  that  other.  But  in  a  case  of  conflict- 
ing rights,  where  neither  party  can  enjoy  his  own  with- 
out in  some  measure  restricting  the  liberty  of  the  other 
in  the  use  of  property,  the  law  must  make  the  best  ar- 
rangement it  can  between  the  contending  parties,  with 
a  view  to  preserving  to  each  one  the  largest  measure  of 
liberty  possible  under  the  circumstances.  We  see  no  es- 
cape from  the  conclusion  in  the  present  case  that  the 
only  proper  decree  is  to  allow  the  complainants  a  refer- 
ence for  the  ascertainment  of  damages,  and  that  the  in- 
junction must  be  denied  to  them,  except  in  the  qualified 
manner  below  indicated. 
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In  the  exercise  of  its  discretion  to  refuse  the  injunc- 
tion, the  court  has  power  to  impose  upon  the  defendants, 
as  a  condition  annexed  to  such  refusal,  that  they  shall 
pay  such  damages  as  may  have  accrued  to  the  several 
complainants  up  to  the  filing  of  the  bills  below,  and  to 
require  of  the  defendants,  inasmuch  as  they  have  resting 
upon  their  property  the  mortgages  referred  to  in  the 
statement  of  facts,  to  execute,  as  a  security  for  the  pay- 
ment of  such  damages,  a  bond,  each,  with  solvent  surety, 
in  favor  of  each  of  the  complainants  suing  such  com- 
pany, in  such  amount  or  penalty  as  the  chancellor  may 
order  on  the  remand  during  the  next  or  succeeding  term 
of  the  chancery  court  of  Polk  county,  within  such  time 
as  the  chancellor  may  fix.  In  default  of  the  execution 
of  such  bonds,  the  injunction  prayed  for  in  the  bills  will 
be  issued,  to  continue  during  such  default.  On  <Jie  re- 
mand an  order  will  be  entered  separating  the  demand 
of  each  complainant  into  a  distinct  case  against  such 
defendant  complained  of  in  his  or  her  bill,  to  the  end 
that  damages  may  be  separately  assessed,  and  an  order 
of  reference  will  be  made  in  each  such  case.  These  or- 
ders will  include  those  complainants  against  whom  the 
defense  of  laches  has  been  sustained  as  well  as  others; 
such  defense  not  operating  to  bar  damages,  and  the 
court  having  power  to  so  temper  the  judgment  of  laches 
against  them  as  to  permit  them  also  to  have  the  benefit 
of  the  conditional  injunctive  provision  above  provided 
to  secure  damages. 
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There  need  be  little  difficulty  in  the  assesconent  of 
damages  against  the  two  companies  separately.  These 
rules  are  indicated  in  Swain  v.  Tenn.  Copper  Co.,  supra. 

The  costs  of  the  appeal  in  each  of  the  three  cases 
above  styled  will  be  paid  as  follows:  One-half  by  the 
complainants  therein,  and  one-half  by  the  defendant  or 
defendants  therein.  The  costs  of  the  court  below  will 
be  paid  as  may  be  hereafter  decreed  by  the  chancellor. 

Let  a  decree  be  entered  and  the  causes  remanded  as 
above  indicated. 


118  Tenn— 24 
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Ross-Meehan   Foundry   Company   v.   Roybb  Wheel 

Company  et  al. 

(Knoxville.    September  Term,  1904.) 

OONTBAGT.  To  make  and  deliver  castings  as  required  may  be 
terminated  as  an  entirety  for  failure  to  make  payment  for  one 
installment  as  stipulated. 
A  contract  whereby  complainant  agrees  to  make  and  deliver  to 
defendant  for  a  stipulated  period  all  the  castings  required,  as 
set  out  therein,  and  the  defendant  agrees  to  order  from  the  com- 
plainant all  such  castings  as  may  be  required  during  said  pe- 
riod, and  to  pay  for  each  delivery  within  a  stipulated  period 
thereafter,  is  an  entirety,  and  complainant  may  terminate  such 
contract  on  defendant's  failure  to  make  payment  as  therein  pro- 
vided. 

See  authorities  cited  in  opinion. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coun- 
ty. — T.  M.  M'CONNELL,  Chancellor. 

Williams  &  Lancaster,  for  complainant. 

Pbitghabd  &  Sizeb^  for  defendants. 
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Mr.  Chibf  Justiob  Bbabd  delivered  the  opinion  of  the 
Conrt 

The  controversy  in  this  case  grows  out  of  a  contract 
entered  into  on  the  28th  of  March,  1899,  between  the 
complainant  company  and  the  Royer  Wheel  Company, 
by  which  the  first  party  agreed  to  make  for  the  second 
party,  from  metal  patterns  to  be  furnished  by  the  second 
party,  all  malleable  or  other  castings  required,  as  set  out 
in  the  contract,  and  the  second  party  agreed  to  order 
from  the  first  party  all  such  castings  aA  were  required  by 
it  between  the  first  day  of  September,  1899,  and  the  first 
of  September,  1903,  and  to' pay  for  such  castings  as  were 
delivered  under  the  contract  in  sixty  days  from  the  date 
of  each  delivery,  or  in  cash  within  ten  days  thereof  with 
a  discount  of  two  per  cent. 

Soon  after  the  making  of  the  contract,  disagreements 
between  the  parties  thereto  arose.  The  Royer  Wheel 
Company  complained  of  delays  in  the  delivery  of  cast- 
ings, as  well  as  of  defects  in  some  of  those  delivered,  and 
the  foundry  company  complained  of  the  defendant  com- 
pany for  its  failure  to  make  payment  for  deliveries  mada 
Finally,  upon  the  continued  delay  on  the  part  of  the  Roy- 
er Wheel  Company  for  a  term  of  about  nine  months"  to 
make  payment  for  castings  received  by  it,  the  Ross-Mee- 
han  Company  notified  the  Royer  Wheel  Company  that  it 
regarded  this  nonpayment  as  such  a  breach  of  the  con- 
tract as  relieved  it  from  the  obligation  to  make  any  fu- 
ture delivery.    The  present  bill  was  soon  thereafter  filed 
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upon  an  open  account  to  recover  the  value  of  these  cast- 
ings delivered.  The  Royer  Wheel  Company  filed  an  an- 
swer, in  which  it  set  up  the  contract,  and  insisted  that 
the  complainant  had  failed  to  make  deliveries  as  were 
required  by  its  terms ;  that  many  of  the  castings  fur- 
nished were  defective  and  that  by  its  renunciation  of  the 
contract  the  complainant  company  had  inflicted  serious 
losses  upon  the  defendant  in  view  of  the  advanced  price 
of  such  castings  which  it  would  have  now  to  obtain  in 
the  open  market.  These  alleged  damages  the  defendant 
set  up  by  way  of  recoupment  The  case  went  to  trial, 
and  the  chancellor,  treating  the  continued  failure  on  the 
part  of  the  defendant  company  to  pay  as  a  breach  going 
to  the  whole  contract,  released  the  complainant  company 
from  all  obligations  to  make  future  deliveries,  and  gave 
it  a  decree  for  the  full  value  of  the  castings  covered  by 
its  account,  with  interest,  less  a  small  sum  allowed  the 
defendant  company  by  way  of  recoupment.  Upon  refer- 
ence of  the  cause  to  the  court  of  chancery  appeals,  this 
decree  was  affirmed. 

That  court  finds  as  facts  that  the  complainant  com- 
pany substantially  complied  with  the  obligations  im- 
posed upon  it  by  the  contract,  and  that  only  a  short  time 
before  the  complainant  company  notified  it  of  a  purpose 
to  rescind  because  of  the  long  failure  to  pay  for  cast- 
ings delivered  the  defendant  company  expressed  to  the 
complainant  entire  satisfaction  with  the  manner  in 
w^hich  it  had  performed  its  part  of  the  contract.  Under 
this  finding  the  only  question  really  open  is,  did  com- 
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plamant  have  a  right  to  rescind,  or,  rather,  to  decline  to 
go  on  with,  the  contract,  upon  the  mere  failure  of  the 
defendant  to  make  payment  for  castings  delivered  as 
provided  therein? 

The  contract  in  question,  it  will  be  observed,  covers  a 
period  of  three  years,  to  be  executed,  however,  in  install- 
ments; that  is,  the  castings  were  to  be  made  and  deliv- 
ered by  the  complainant  in  lots  as  ordered  or  required 
by  the  defendant,  and  the  defendant  was  to  pay  for  each 
delivery  in  the  mode  set  out  in  the*opening  paragraph 
of  this  opinion. 

The  rights  of  the  respective  parties  under  such  a  con- 
tract had  been  made  a  subject  of  much  discussion,  which 
resulted  in  discordant  opinions  in  England.  By  some 
of  the  courts  of  that  country  the  contract  was  regarded 
as  severable  or  divisible,  so  that  a  failure  to  pay  one  or 
more  installments  due  on  delivery  would  not  authorize 
the  other  party  to  rescind  the  contract,  as  for  such  fail- 
ure he  could  obtain  adequate  compensation.  The  En- 
glish cases  are  grouped  and  analyzed  by  Mr.  Benjamin 
in  his  work  on  Sales,  and  it  would  seem  that  some  of  the 
earlier  of  these  cases  were  decided  in  view  of  this  princi- 
ple. Others,  however,  treated  such  a  failure  as  eviden- 
tiary in  character,  leaving  the  question  open  for  the 
court  or  jury  whether  by  such  failure  the  party  guilty 
intended  to  abandon  the  contract  and  set  the  other  party 
at  large.  This  rule,  after  more  or  less  fluctuation,  seems 
to  have  been  at  last  established  so  as  to  be  beyond  fur- 
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ther  controversy  in  the  leading  case  of  Mersey  Steel  S 
Iron  Co.  V.  Nailor  [1884],  9  App.  Cas.,  434. 

In  America  it  will  be  found  that  the  courts  are  by  no 
means  in  accord.  However,  in  the  now  leading  case  in 
this  country  of  Norrington  v.  Wright,  115  U.  S.,  188,  6 
Sup.  Ct.,  12,  29  L.  Ed.,  366,  the  supreme  court  of  the 
United  States  has  announced  the  rule  that,  where  a 
seller  has  provided  in  a  contract  with  a  buyer  for  a  suc- 
cession of  deliveries,  a  failure  upon  the  part  of  the  seller 
to  make  one  or  more  of  the  earlier  deliveries,  went  to 
the  whole  contract,  and  relieved  the  buyer  of  all  obliga- 
tion to  accept.  In  that  case  the  facts  were  that  Nor- 
rington  sold  to  Wright  &  Son  5,000  tons  of  iron  rails  to 
be  shipped  from  a  European  port  or  ports,  at  the  rate  of 
about  1,000  tons  per  month  beginning  with  February, 
1880,  but  the  whole  contract  to  be  shipped  before  Au- 
gust 1,  1880.  Norrington  shipped  400  tons  by  one  ves- 
sel in  February,  885  tons  by  two  vessels  in  Ifarch,  1,571 
tons  by  five  vessels  in  April,  850  tons  by  three  vessels  in 
May,  1,000  tons  by  two  vessels  in  June,  and  300  tons 
by  one  vessel  in  July,  and  notified  the  Wrights  of  each 
shipment.  The  Wrights  received  and  paid  for  the  Feb- 
ruary shipment  upon  its  arrival  in  March,  and  in  April 
gave  directions  as  to  what  wharves  the  March  shipment 
should  be  discharged,  but  on  May  14,  having  been  for 
the  first  time  informed  of  the  amounts  shipped  in  Feb- 
ruary, March,  and  April,  gave  the  agent  of  Norrington 
written  notice  that  they  should  decline  to  accept  the 
shipments  made  in  March  and  April,  because  none  of 
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them  were  in  ax!Cordance  with  the  contract  Thereafter 
tender  of  delivery  of  other  cargoes  shipped  by  Norring- 
ton  to  All  this  contract  was  made  by  his  agent  to  the 
Wrights,  which  they  declined  to  accept  upon  the  ground 
that  the  earlier  shipments  had  not  been  made  in  accord- 
ance with  the  contract^  and  they  thereupon  announced 
their  purpose  to  rescind  the  same.  Suit  was  brought 
by  the  Norringtons^  and  they  sought  to  recover  for  a 
breach  of  this  contract,  placing  the  right  of  recovery 
upon  two  grounds:  "(1)  That  under  the  contract  Nor- 
rington  had  six  months  in  which  to  ship  the  5,000  tons, 
end  any  deficiency  in  the  earlier  months  could  be  made 
up  later,  provided  that  the  defendant  would  not  be  re- 
quired to  take  more  than  1,000  tons  in  any  one  month. 
(2)  That,  if  this  was  not  so,  the  contract  was  a  divisible 
contract,  and  the  remedy  of  the  defendant  for  the  de- 
fault in  any  month  was  not  by  rescission  of  the  whole 
contract^  but  only  by  deduction  of  the  damages  caused 
by  the  delays  in  shipment  on  the  part  of  the  plaintiff.'' 
To  these  contentions,  ruled  against  them  in  the  trilEil 
court,  and  renewed  in  the  supreme  court  of  the  United 
Btatesi,  this  latter  court  responded  in  an  elaborate 
opinion,  reviewing,  among  others,  English  cases  for  the 
purpose  of  reconciling  these  latter  with  the  conclusion 
reached  by  that  court.  As  to  the  first  of  these  conten- 
tions the  court  said:  ^^In  the  contracts  of  merchants 
time  is  of  the  essence.  The  time  of  shipment  is  the 
usual  and  convenient  means  of  fixing  the  probable  time 
of  arrival,  with  the  view  of  providing  funds  to  pay  for 
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the  goods  or  fulfilling  contracts  with  third  persons.  A 
statement  descriptive  of  the  subject-matter,  or  of  some 
material  incident,  such  as  the  time  or  place  of  shipment^ 
is  ordinarily  to  be  regarded  as  a  warranty  in  the  sense 
of  which  that  term  is  used  in  insurance  and  maritime 
law ;  that  is  to  say,  a  condition  precedent  upon  the  fail- 
ure or  nonperformance  of  which  the  party  aggrieved 
may  repudiate  the  whole  contract.  Behn  v.  Burness,  3 
B.  &  S.,  751 ;  Bowes  v.  Shcund,  2  App.  CaB.,  451 ;  Lowher 
V.  Bangs,  2  Wall.,  728,  17  L.  Ed.,  768;  Davison  v.  Von 
Lingen,  113  U.  S.,  40  Sup.  Ct.,  346,  28  L.  Ed.,  885." 

To  the  contention  that  the  contract  was  severable  the 
court  said :  "The  contract  sued  is  a  single  contract  for 
the  sale  and  purchase  of  5,000  tons  of  iron  rails,  shipped 
from  a  European  port  or  ports  for  Philadelphia.  The 
subsidiary  provisions  as  to  shipping  in  different  months, 
and  as  to  paying  for  each  shipment  upon  its  delivery,  do 
not  split  up  the  contract  into  as  many  contracts  as 
there  shall  be  shipments  or  deliveries  of  so  many  dis- 
tinct quantities  of  iron.    .     .     .    The  seller  is  bound 

to  deliver  the  quantity  stipulated,  and  has  no  right 

• 

either  to  compel  the  buyer  to  accept  a  less  quantity  or 
to  require  him  to  select  out  of  a  greater  quantity ;  and 
when  the  goods  are  to  be  shipped  in  certain  proportions 
monthly  the  seller's  failure  to  ship  the  required  quantity 
in  the  first  month  gives  the  buyer  the  samie  right  to  re- 
scind the  whole  contract  that  he  would  have  had  if  it 
had  been  agreed  that  all  the  goods  should  have  been  de- 
livered at  once."    Concluding  this  branch  of  the  case, 
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the  court  said :  "The  plaintiff  denying  the  defendants' 
right  to  rescind,  and  asserting  that  the  contract  was 
still  in  force,  was  bound  to  show  such  performance  on 
his  part  aB  entitled  him  to  demand  performance  on  their 
part,  and,  having  failed  to  do  so,  cannot  maintain  this 
action."    It  is  true  that  this  case  does  not  present  the 

0 

exact  question  which  is  now  being  considered,  but  it 
furnishes  a  strong  analogy,  and  we  think  announces  the 
principle,  which,  if  sound,  should  be  controlling  in  the 
case  at  bar.  It  does  determine  that  a  contract  like  the 
one  in  controversy  is  an  entirety,  and  that  a  breach  of 
one  of  its  conditions,  even  if  that  breach  should  occur 
in  the  earlier  steps  of  its  execution,  may  be  availed  of, 
without  more,  as  a  ground  of  a  renunciation  of  the  con- 
tract by  the  other  party.  The  force  of  the  analogy,  as 
well  as  the  closeness  of  the  application  of  the  authority 
to  the  present  case,  would  be  more  apparent  if  we  had 
here  as  the  party  complaining  the  Royer  Wheel  Com- 
pany insisting  upon  a  recovery  for  the  breach  of  a  con- 
tract to  deliver,  when  it  was  conceded  that  this  latter 
company  had  failed  to  comply  with  its  part  of  the  con- 
tract in  making  payment  for  deliveries  already  made. 
Upon  such  a  record  there  is  no  doubt,  upon  the  authority 
of  the  Norrington  case,  that  such  a  bill  would  be  dis- 
missed. So  closely  allied  are  the  questions  aB  to  the 
duty  and  default  of  buyer  and  seller  in  contracts  pro- 
viding for  delivery  of  payment  in  installments,  where 
the  breach  on  the  one  part  or  the  other  arises,  that  Mr. 
Mechem  in  his  admirable  work  on  Sales  treats  them  to- 
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gether.  In  section  1140  he  says:  "The  failure  of  the 
seller  may  be  in  not  delivering  an  installment  either  in 
the  time  or  the  amount  or  the  quantity  agreed  upon. 
The  failure  of  the  buyer  may  be  in  not  paying  an  install- 
ment in  the  time  or  the  amount  or  the  manner  agreed 
upon.  The  question  of  the  duty  and  default  of  the  buyer 
may  belong  more  appropriately  to  a  subsequent  chapter, 
but,  inasmuch  as  the  principle  seems  substantially  the 
same  in  either  case,  and  the  default  of  one  leads  often 
to  the  alleged  default  of  the  other  in  such  a  way  as  to 
commingle  both  questions  almost  inextricably,  both  will 
be  considered  together.^^  That  author,  after  putting 
the  question,  "Does  the  default  of  one  party  in  deliver- 
ing or  paying  one  installment  justify  the  other  in  treat- 
ing the  contract  as  at  an  end,  or  must  the  latter  con- 
tinue performance  on  his  own  part,  relying  on  his  action 
for  damages  to  compensate  him  for  the  breach  by  the 
former?'^  proceeds  then  to  discuss  both  English  and 
American  authorities.  In  summing  up  as  to  the  En- 
glish cases,  he  finds  that  the  rule  prevailing  there  is  the 
one  announced  in  the  Mersey  Steel  case,  before  referred 
to.  As  to  the  American  cases,  in  section  1148  he  jsays, 
though  not  in  harmony,  "that  the  view  that  the  failure 
of  either  party  to  perform  an  essential  term  of  the  con- 
tract gives  to  the  other  the  right  to  rescind  that  con- 
tract is  sustained  by  the  clear  weight  of  American  au- 
tKority."  As  enforcing  this  view  the  author  refers  to 
Norrington  v.  Wright,  supra;  Pope  V.  Porter,  102  N.  Y., 
366,  7  N.  E.,  304;  MoGrath  v.  Gegner,  77  Md.,  331,  26 
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AtL,  502,  39  Am.  St.  Rep.,  415.  Pope  v.  Porter  was  a 
case  in  which  there  wag  a  contract  for  the  delivery 
of  iron  in  two  installments,  and  the  seller  made  de- 
fault in  the  delivery  of  the  first,  but  oflfered  to  deliver 
the  second,  which  the  buyer  refused  to  accept.  The 
court  held  that  the  first  failure  of  the  seller  justified  the 
refusal  of  the  buyer.  "Here,"  said  the  court,  "there  is 
a  breach  of  the  contract  at  the  beginning,  a  failure  to 
perform  at  the  outset,  and  that  breach  justifies  a  rescis- 
sion by  the  vendee.  But  a  rescission  of  what?  Ob- 
viously of  the  entire  contract.  It  must  be  that  or  noth- 
ing, since  there  are  not  two  independent  and  separate 
contracts,  one  of  which  may  be  broken  without  peril  to 
the  other,  but  there  is  a  single  contract,  which  may  be 
rescinded  at  the  moment  of  the  breach,  so  long  as  it 
remains  wholly  unperformed.'^  The  case  of  McGrath 
V.  Oegner,  supra,  was  where  the  same  rule  was  applied 
in  favor  of  the  seller  upon  a  default  in  payment  by  the 
buyer.  The  contract  there  repudiated  was  for  the  sale 
of  a  lot  of  shells  to  be  delivered  in  weekly  installments, 
each  of  which  was  to  be  paid  for  within  a  week  follow- 
ing its  delivery.  The  buyer  made  default,  and  the 
seller  repudiated  the  contract  In  disposing  of  the  case 
the  court  said :  "It  is  clear  that  the  weekly  payments 
were  meant  and  understood  by  the  parties  to  be  an  es- 
sential part  of  the  contract,  and,  the  plaintiff  having 
failed  time  and  again  to  make  these  payments  accord- 
ing to  the  terms  of  the  contract  the  defendant  had  a 
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right  to  pnt  an  end  to  the  contract,  and  to  refuse  a  de- 
liyerj  of  any  more  shells  under  it  to  the  plaintiff." 

This  yiew  is  also  supported  by  Kokomo  Strawboard 
Co.  V.  Inman,  134  N.  Y.,  92,  31  N.  E.,  248;  Wtnchdl  v. 
Scott,  114  N.  Y.,  640,  21  N.  E.,  1065;  G.  H.  Hess  Co.  v. 
Dawson,  149  III,  138,  36  N.  E.,  557 ;  Providence  Coal 
Co.  V.  Coxe,  19  R.  I.,  380,  35  Atl.,  210;  Rugg  v.  Moore, 
110  Pa.,  236, 1  AtL,  320;  Bra/nch  v.  Palmer,  65  Ga.,  210; 
City  of  Baltimore  v.  Schauh,  96  Md.,  534,  54  Ati.,  106. 

On  the  other  hand,  New  Jersey,  in  Blackburn  v. 
Reilly,  47  N.  J.  Law,  290,  1  Atl.,  27,  54  Am,  Eep.,  159, 
and  other  cases ;  Michigan,  in  West  v.  Bechtel,  84  N.  W,, 
69,  51  L.  R.  A.,  791 ;  and  the  United  States  circuit  court 
of  appeals  for  the  sixth  circuit,  in  Cherry  Valley  Iron 
Works  y.  Iron  River  Company,  64  Fed.,  569, 12  C.  0.  A., 
306,  and  in  Monarch  Cycle  Co.  v.  Royer  Wheel  Co.,  105 
Fed.,  324,  44  C.  0.  A.,  523— adopt  the  rule  announced 
in  Mersey  Steel  &  Iron  Co.  v.  Nailor,  supra;  while  the 
supreme  court  of  Iowa,  in  Myer  v.  Wheeler,  65  Iowa, 
390,  21  N.  W.,  692,  held  that  such  a  contract  was  divis- 
ible, and  that  rescission  would  not  be  allowed  unless 
the  breach  went  to  the  whole  consideration. 

While  these  authorities  are  entitled  to  the  highest 
respect,  yet  we  cannot  but  think  the  better  reason  is 
with  those  cases  which  take  the  view  supported,  as  is 
said  by  Mr.  Mechem,  by  the  weight  of  American  author- 
ity. It  seems  to  us,  as  is  well  remarked  by  the  learned 
editors  of  the  4th  American  edition  of  Benjamin  on 
Sales  in  their  discussion  of  this  question,  that  it  is  man- 
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ifestly  unjust  "to  compel  a  seller  to  continue  delivering 
to  one  who  owes  for  previous  deliveries,  or  to  compel  a 
buyer  to  continue  paying  to  one  who  has  previously* 
defaulted  in  delivering  goods  paid  for  in  advance." 

We  think  a  rule  enforcing  a  compliance  of  seller  or 
buyer  under  these  several  conditions  in  order  to  main- 
tain his  right  as  against  the  contracting,  but  default- 
ing, party,  is  unreasonable,  and  a  violation  of  the  in- 
tention of  the  parties  as  manifested  in  the  contract.  It 
is  apparent  that  it  was  not  the  purpose  of  these  present 
parties  that  complainant  should  make  indefinite  deliv- 
eries without  payment,  and  it  is  equally  clear  that  it 
was  not  the  purpose  of  the  defendant  company  to  make 
payment  except  for  goods  already  received.  Both  par- 
ties evidently  contemplated  that  following  each  delivery 
the  defendant  company  should  execute  its  paper  at  sixty 
days,  or  else  within  ten  days  from  such  delivery  take 
advantage  of  the  discount  and  pay  cash.  Where  the 
defendant  company  has  received  deliveries  and  for 
months  has  persistently  neglected  to  pay  the  sums  due 
on  those  deliveries  it  would  be  a  manifest  hardship  to 
impose  on  the  complainant  the  .necessity  of  continued 
deliveries. 

We  think  the  decree  of  the  court  of  chancery  appeals 
is  in  all  things  right,  and  it  is  therefore  affirmed. 
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Hebgules  Powdbe  Company  et  aJ.  v.  Knoxvillh,  La 

FOLLBTTB  &  JELLIGO  RAILROAD  COMPANY. 

{Knoxville.     September  Term,  1904.) 

1.  LIENS  ON  iftAILBGADS.  For  ezplofliv60  as  materialB  used 
in  blasting. 
Explosives  fumiBhed  to  be  used  in  blasting  rock  in  railroad  tun- 
nels and  in  the  grading  of  a  railroad^  and  so  used,  are  materi- 
als for  which  the  furnisher  is  entitled  to  a  lien  under  statutes 
giving  liens  to  furnishers  of  materials  for  the  construction  of  a 
railroad.     {Post,  pp.  384-400.) 

Acts  cited  and  construed:    1883,  ch.  220;  1891,  ch.  98. 

Cases  cited  and  approved:  Chemical  Co.  v.  Railroad,  59  Mo.  App., 
6;  Chemical  Co.  v.  Byrnes,  21  How.,  Prac,  189;  Wood  v.  Don- 
aldson, 17  Wend.,  550;  McDermott  v.  Palmer,  8  N.  Y.,  383;  Min- 
ing Co.  V.  Gallagher,  5  Colo.,  23. 

Cases  cited  and  distinguished:  Knapp  v.  Railroad,  6  Mo.  App., 
210;  Powder  Co.  v.  Railroad,  42  Fed.,  474.  8  L.  R.  A.,  700;  Bass- 
hor  Y.  Railroad,  65  Md.,  99. 

3.    SAME.    Statutes  liberally  construed  in  favor   of   laborer  or 
materialman. 
The  statutes  giving  liens  on  railroads  for  their  construction  will 
be  liberally  construed  in  favor  of  the  laborer  or  materialman. 
(Post,  p.  399.) 

Case  cited  and  approved:    Bladen  v.  Railroad,  97  Tenn.,  393. 
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8.  8AMB.  Notice  within  ninety  days  after  last  delivery  under 
oontract  to  fumieh  materials  for  railroad  construction  secures 
Hen  on  all  deliveries,  when. 
Where  a  materialman  agrees  with  a  railroad  subcontractor  to 
furnish  him  all  the  materials  required  for  the  construction  of  a 
railroad,  which  are  furnished  and  delivered  pursuant  to  the  con- 
tract as  and  when  needed  and  required  by  the  purchaser,  the 
contract  is  an  entirety,  and  a  notice  of  the  claim  of  a  lien  made 
within  ninety  days  from  the  date  of  the  last  delivery,  secures 
the  lien  on  all  the  deliveries,  though  some  were  made  more 
than  ninety  days  before  such  notice.  (Post,  pp,  385,  386,  388, 
400-404.) 

Acts  cited  and  construed:     1883,  ch.  220;  1891,  ch.  98. 

Code  cited  and  construed:     Sec.  3540  (S.)- 

Cases  cited  and  approved:  Daniel  v.  Weaver,  6  Lea,  393;  Green 
T.  Williams,  92  Tenn.,  220;  Manufacturing  Co.,  y.  Falls,  92 
Tenn.,  607;  Basham  v.  Toors,  51  Ark.,  309. 

4.  SAME.  Same.  Notice  within  ten  days  after  the  breach  of  a 
contract  by  insolvency  and  abandonment  of  work  by  a  sub- 
contractor secures  lien  on  previous  deliveries. 
The  fact  that  the  last  shipment  of  materials  to  a  railroad  sub- 
contractor was  not  delivered  but  stopped  in  transitu,  because  of 
the  purchaser's  insolvency  and  abandonment  of  the  railroad 
construction  contract,  does  not  affect  the  seller's  right  of  lien 
against  the  railroad  for  the  materials  previously  furnished  to 
such  subcontractor,  though  furnished  more  than  ninety  days 
prior  to  the  notice  of  the  claim  of  a  lien,  where  such  notice  is 
given  within  ten  days  after  the  failure  of  the  subcontractor,  and 
his  consequent  breach  of  the  contract    (Post,  pp,  389,  400,  401.) 

6.  SAME.  Men  exists  for  materials  furnished  to  a  subcontractor 
unless  definitely  shown  not  to  have  been  used. 
Where  materials  for  the  construction  of  a  railroad  are  in  good 
faith  furnished  and  delivered  to  the  subcontractor,  and  there 
is  no  definite  proof  that  they  were  not  so  used,  a  lien  will  be  de- 
clared in  favor  of  the  materialman.     {Post,  pp.  404-408.) 
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6.  SAME.  Whether  lien  exists  for  materials  famished  but  not 
actually  used,  not  decided  but  indicated  to  exist. 
The  question  Is  not  decided  but  expressly  reserved,  yet  it  is  in- 
dicated to  be  the  opinion  of  the  court  that  a  lien  exists  in  favor 
of  a  materialman  for  materials  furnished  a  subcontractor  for 
the  construction  of  a  railroad,  although  they  are  not  actually 
used  for  that  purpose.     {Post,  pp.  404-408.) 

Cases  cited  and  approved:     Daniel  v.  Weaver,  6  Lea»  392;  Lum* 
ber  Co.  vl  Railroad  (Neb.),  44  N.  W.,  48. 


FROM  ANDERSON. 


Appeal  from  the  Chancery  Court  of  Anderson  County. 
— Hugh  G.  Kyle,  Chancellor. 

Shields^  Cates  &  Mountcastlb^  for  Powder  Com- 
pany. 

COBNiCK^  Wbight  &  Fbantz  and  X,  Z.  Hioks^  for 
Railroad. 

NOEMAN  B.  MOERBLL^  fOP  Cole  &  Co. 


M'b.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  bill  seeks  to  fix  a  lien  upon  the  railroad  company 
for  the  cost  of  powder  and  other  blasting  material  fur- 
nished to  construct  the  railroad  and  blast  a  tunnel  on 
its  line  known  as  '^Dossett's  Tunnel.'' 
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Masoi^  Hoge  &  Co.  had  a  contract  with  the  railroad 
company  to  build  the  road,  excavate  the  tunnel,  and  fur- 
nish all  the  necessary  material  for  that  purpose.  They 
sublet  the  excavating  and  boring  of  this  tunnel  to  Cole 

6  Co.,  who  in  terms  agreed  to  do  all  the  work  and  fur- 
nish all  necessary  material  and  labor  for  that  purpose. 
Cole  &  Co.  made  a  contract  with  each  of  the  complain- 
ant  companies,  to  wit,  the  Hercules  Powder  Company 
and  the  Repauno  Chemical  Company,  by  which  they 
agreed  to  buy  from  these  companies  all  of  the  explosives 
and  explosive  supplies  which  would  be  required  in  the 
excavation  or  boring  of  said  tunnel. 

The  powder  company  furnished  under  its  contract 
four  bills  or  lots — one  October  13,  1902,  amounting  to 
♦2,200 ;  one  May  27,  1903,  12,200 ;  one  July  8,  1903, 
1480 ;  and  the  laBt  September  18,  1903,  f384.36. 

Cole  &  Co.  paid  on  account  |721.46,  leaving  due 
14,543.90.  All  of  the  miaterial  bought  by  this  company 
was  used  in  the  construction  and  boring  of  this  tunnel. 

The  chemical  company  furnished  in  March,  1903, 
14,534.03  of  explosive  material,  and  Cole  &  Co.  paid  it 
on  account  |3,636.76,  leaving  a  balance  unpaid  of 
1897.36. 

About  October  1,  1903,  Cole  &  Co.  announced  to  its 
creditors  that  they  were  insolvent,  and  could  not  com- 
plete their  contract  with  the  railroad. 

On  October  10,  1903,  each  of  complainant  companies 
notified  the  railroad  company  that  they  had  furnished 
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explosive  materials  to  Cole  &  Co.,  for  which  th^  had 
not  been  paid,  as  before  stated^  and  that  they  claimed 
liens  npon  the  railroad  company  for  the  amounts  due 
theuL 

Upon  the  hearing  the  chancellor  held  that  complain- 
ants had  no  lien  for  the  explosive  materials  furnished 
Cole  &  Co.  as  against  the  railroad,  and  dismissed  the 
bill,  and  complainants  appealed. 

In  the  court  of  chancery  appeals  the  majority  of  that 
court  were  of  the  opinion  that  explosives  used  in  exca- 
vating a  roadway  through  a  tunnel  in  building  a  rail- 
road was  material  within  the  meaning  of  the  Acts  of 
1883  and  1891,  and  that  complainants  under  these  acts 
were  entitled  to  liens  upon  the  railroad  property,  pro- 
vided proper  notices  were  given  the  railroad  as  pro- 
vided by  those  acts. 

It  held,  however,  that  the  Bepauno  Chemical  Com- 
pany had  not  given  such  notice,  and  was  entitled  to  no 
lien,  and  that  the  Hercules  Powder  Company  was  enti- 
tled only  to  a  lien  for  the  explosives  furnished  Cole  & 
Co.  within  ninety  days  of  November  10,  1903,  when  no- 
tice of  the  lien  was  given  the  railroad  company;  and 
under  this  holding  adjudged  the  powder  company  enti- 
tled to  a  judgment  for  |384.36. 

The  Hercules  Powder  Company  assigns  as  errors  that 
part  of  the  holding  and  decree  of  the  court  of  chancery 
appeals  which  finds  and  adjudges  that  it  is  only  entitled 
to  a  lien  upon  the  Knoxville,  LafoUette  &  Jellico  Bail- 
road  Company's  railroad  and  property  for  the  blasting 
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materials  furnished  to  Cole  &  Co.  within  ninety  days 
from  November  10, 1903,  the  date  of  said  notice^  and 
that  it  is  not  entitled  to  a  lien  for  the  whole  balance  due 
to  it  for  blasting  materials  furnished  under  its  said 
contract  with  Cole  &  Co.,  amounting  to  f  4,543.90. 
The  court  of  chancery  appeals  found  that  G.  H.  Cole 

6  Co.  agreed  and  contracted  with  the  Hercules  Powder 
Company  to  buy  fromi  it  all  of  the  explosives  needed  in 
the  excavation  of  Dossett's  tunnel  uiider  their  contract 
with  Mason,  Hoge  &  Co. ;  that  oaid  explosives  were  to 
be  furnished  in  the  quantities  and  as  ordered  by  G.  H. 
Cole  &  Co.,  and  were  to  be  paid  for  within  thirty  days 
after  they  w^re  used;  that  the  Hercules  Powder  Com- 
pany actually  delivered  goods  to  Cole  &  Co.  under  said 
contract  on  September  18,  1903,  and  that  on  October 
10,  1903,  the  Hercules  Powder  Company  gave  the  no- 
tices required  by  the  Acts  of  1891  of  the  fact  that  it  had 
furnished  said  material  and  claimed  said  lien. 

It  is  assigned  as  error  that  under  these  facts  the  court 
of  chancery  appeals  should  have  held,  and  erred  in  not 
holding,  that  the  contract  to  furnish  said  blasting  ma- 
terial was  an  entirety,  and  that  the  Hercules  Powder 
Company  had  ninety  days  from  the  date  that  the  last 
material  was  delivered  under  said  contract  within  which 
to  give  said  notice,  and  that  the  giving  of  said  notice  on 
October  10,  1903,  entitled  the  complainant  to  a  lien  for 
the  full  balance  due  to  it  for  the  material  furnished  as 
aforesaid,  which  is  found  by  the  court  of  chancery  Ap- 
peals to  be  the  sum  of  14,543.90.* 
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The  Repauno  Chemical  Company  assigns  as  error 
that  part  of  the  decree  of  the  court  of  chancery  appeals 
which  finds  and  adjudges  that  it  is  not  entitled  to  a  lien 
upon  the  Knoxville,  Lafollette  &  Jellico  Railroad  Com- 
pany's railroad  and  property  for  the  balance  due  it  for 
the  materials  furnished  by  it  to  Cole  &  Co.,  with  which 
to  excavate  said  Dossett's  tunnel.  It  is  claimed  that  said 
court  should  have  held,  and  erred  in  not  holding,  that 
the  Repauno  Chemical  Company  was  entitled  to  a  lien 
upon  said  railroad  company's  railroad  and  property 
under  chapter  220,  page  296,  of  the  Acts  of  1883,  as 
amended  by  chapter  98,  page  215,  of  the  Actd  of  1891, 
and  should  have  decreed,  and  erred  in  not  decreeing, 
that  complainant  was  entitled  to  have  said  railroad 
company's  railroad  and  property  sold  for  the  satisfac- 
tion and  payment  of  complainant's  said  claim. 

The  court  of  chancery  appeals  based  its  decree  deny- 
ing the  Repauno  Chemical  Company  said  lien  on  the 
ground  that  it  did  not  deliver  any  of  said  material 
within  ninety  days  of  the  date  of  its  said  notice  to  the 
railroad  company  that  it  claimed  said  lien.  With  ref- 
erence to  the  facts  governing  this  claim  the  court  of 
chancery  appeals  said : 

"The  complainant  Repauno  Chemical  Company  made 
a  contract  with  Cole  &  Co.,  as  before  stated,  to  furnish 
all  the  explosives  and  explosive  supplies  needed  in  their 
contract  with  Mason,  Hoge  &  Co.,  and  all  the  material 
actually  furnished  under  this  contract  by  the  Repauno 
Chemical  Company  wail  shipped  on  March  9  and  March 
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17, 1903,  to  Cole  &  Co.,  and  aggregated  in  value  the  mm 
of  14,534.03.  Under  its  contract  with  Cole  &  Co.  tfee 
powder  used  in  each  month  was  to  be  paid  for  by' Cole 
&  Co.  in  the  following  month.  Cole  &  Co.  are  entitled 
to  credit  on  said  amount  of  f3,636.76,  leaving  a  balance 
due  the  Repauno  Chemical  Company  of  |897.27. 

"About  October  1, 1903,  Cole  &  Co.  announced  to  their 
creditors  that  they  were  insolvent,  and  could  not  com* 
plete  their  contract.  At  this  time  Cole  &  Co.  had  or- 
dered other  goods  from  the  Repauno  Chemical  Com- 
pany under  their  contract  with  it,  and  said  goods  were 
in  transit  to  Cole  &  Company.  The  delivery  of  the 
same,  however,  was  stopped  by  the  I^epauno  Chemical 
Company  upon  receiving  information  that  Cole  &  Co. 
were  insolvent,  and  they  afterwards  sold  to  Mason, 
Hoge  &  Co.*' 

The  Repauno  Chemical  Company  gave  its  notice  Oc- 
tober 10,  1903.  ! 

The  complainants  assign  as  error  that  part  of  the  de- 
cree of  the  court  of  chancery  appeals  dismissing  the  bill 
as  to  the  Repauno  Chemical  Compaipy,  and  denying  the 
Hercules  Power  Company  a  lien  for  the  full  amount  of 
the  balance  due  it  for  explosive  materials  furnished  to^ 
O.  H.  Cole  &  Co.  and  in  taxing  complainants  with  a 
part  of  the  costa 

It  is  contended  that  the  court  of  appeals  should  have 
found  and  decreed,  and  erred  in  not  finding  and  decree- 
ing, that  the  complainants  were  entitled  to  a  lien 
against  the  railroad  and  property  of  the  Knoxville^  La- 
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foUette  &  Jellico  Railroad  Company  for  the  fall  amount 
of  the  respective  claims  sued  for  by  th^n  in  this  canse^ 
together  with  interest  and  all  the  costs  of  this  cause. 

The  defendant^  by  its  assignments  of  error,  and  in  de- 
fending against  complainants'  assignments^  raises  the 
question  whether  the  explosive  supplies  furnished  by 
complainants  constitute  material  within  the  sense  and 
meaning  of  the  statutes  and  laws  of  Tennessee  relating 
to  liens  of  furnishers  of  materials  used  in  the  construc- 
tion of  railroads  as  set  out  in  the  Acts  of  1883  and  1891. 
'  The  complainants  rely  for  their  liens  upon  the  pro- 
visions of  the  Acts  of  1883,  page  296,  chapter  220;  the 
first  section  of  which  is  in  the  words  and  figures  fol- 
lowing :  "Section  1.  Be  it  enacted  by  the  general  as- 
sembly of  the  State  of  Tennessee,  that  where  any  rail- 
road company  contracts  with  any  person  or  persons, 
for  the  grading  of  its  roadway,  the  construction  or 
repair  of  its  culverts  and  bridges,  the  furnishing  of 
cross-ties,  the  laying  of  its  track,  the  erection  of  its^de- 
pots,  platforms,  wood  or  water  stations,  section  houses, 
machine  shops  or  other  buildings,  or  for  the  delivery  of 
material  for  any  of  these  purposes,  or  for  engineering  or 
superintendence  there  shall  be  a  lien  upon  such  railroad 
in  favor  of  the  person  or  persons  with  whom  the  rail- 
road  company  contracts  for  the  performance  of  the 
work,  or  the  delivery  of  the  materials  to  the  amount  of 
the  debts  contracted  therefor,  which  lien  shall  continue 
in  force  for  six  months  after  the  performance  of  the 
work  or  the  delivery  of  the  material,  and  until  the  ter- 
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minal  of  any  suit  commenced  within  the  time  for  its 
enforcement;'^  and  upon  the  provisions  of  chapter  98, 
page  215,  of  the  Acts  of  1891. 

That  act  provides,  in  substance,  as  follows :  "Sec- 
tion 1.  Be  it  enacted  by  the  general  assembly  of  the 
State  of  Tennessee  that  section  3  of  the  act  passed 
March  29, 1883,  as  referred  to  in  the  caption  of  this  bill, 
the  same  being  section  2778  of  Milliken  and  Vertrees' 
compilation  of  the  laws  of  Tennessee,  be  and  the  same  is 
hereby  so  amended  as  to  provide  that  hereafter  every 
subcontractor,  laborer,  materialman  or  other  person 
who  performs  any  part  of  the  work  in  grading  any  rail- 
road company's  roadbed,"  etc.,  "or  for  the  delivery  of 
material  for  any  of  these  purposes,  ...  all  and 
every  such  person  or  persons  shall  have  a  lien  on  such 
railroad,  its  franchises  and  property  for  the  value  of 
such  work  and  labor  done  or  material  furnished  or  ser- 
vices rendered  as  hereinbefore  set  out  and  specified,  in 
as  full  and  ample  a  manner  as  is  now  provided  by  law 
for  persons  contracting  directly'  with  such  railroad 
company  for  any  such  work  and  labor  done." 

In  other  words,  the  act  of  1891  was  passed  for  the 
express  purpose  of  extending  to  all  subcontractors  and 
furnishers  of  material  the  same  lien  that  was  guaran- 
teed by  the  act  of  1883  to  persons  contracting  directly 
with  the  railroad  company. 

For  the  railroad  it  is  insisted  that  the  term  "materi- 
als," as  used  in  these  acts,  means  something 
which  enters  into  the  construction  of  the  roadway  and 
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forms  a  part  of  it^  and  cannot  be  held  to  apply  to  such 
material  as  is  consumed  in  constructing  the  roadway, 
and,  being  consumed,  it  constitutes  no  part  of  the  road- 
bed or  roadway  after  it  is  constructed. 

We  are  of  opinion  that  the  general  assembly  intended 
to  give  persons  who  furnished  materials  for  grading 
the  roadbed  a  lien,  as  well  as  those  who  furnished  such 
material  as  was  used  in  the  superstructure  placed  upon 
the  roadbed  after  it  was  graded,  such  as  cross-ties,  cul- 
verts, etc. 

The  fact  that  the  materials  were  consumed  in  the  use, 
and  were  thus  destroyed  in  the  construction,  we  think 
does  not  deprive  the  furnisher  of  his  lien.  The  con- 
sumption of  explosives  is  the  only  use  that  can  be  made 
of  them,  and  their  consumption  is  absolutely  necessary 
to  the  excavation  of  tunnels  through  rock.  In  other 
words,  they  are  material  which  enter  into  the  building 
and  grading  of  the  road  as  much  so  as  trestles,  bridges, 
and  culverts  contain  materials  which  are  necessary  to 
the  grading  of  the  road  at  such  places  as  require  trestles 
and  bridges  and  culverts. 

It  is  difficult  to  see  what  other  material  than  explo- 
sives could  be  used  in  boring  a  tunnel  and  grading  a 
road  through  stone. 

While  the  general  definition  of  the  word  "materials," 
as  given  by  the  lexicographers,  may  not  go  to  this  ex- 
tent,  and  there  are  some  cases  holding  apparently  a 
different  doctrine,  we  think  the  word  must  be  defined 
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in  the  connection  and  for  the  purposes  for  which  it  is 
used  and  intended  to  be  applied. 

In  Kna/pp  v.  Railroad,  6  Mo.  App.,  210,  the  court  said : 
"The  theory  of  statutory  liens  of  this  class  [on  rail- 
roads] is  that  the  laborer  or  materialman  is  entitled  to 
a  certain  beneficial  interest  or  security  in  the  structure 
whose  value  is  increased  by  his  labor  and  materials 
actually  incorporated  therewith." 

Yet  in  the  later  case  of  the  Rapauno  Chemicai  Com- 
pony  V.  The  Railroad,  59  Mb.  App.,  6,  it  was  said,  con- 
struing a  Missouri  statute  similar  to  ours,  as  follows : 
"The  rule  to  be  deduced  from  the  foregoing  authorities 
is  that,  in  order  to  maintain  a  lien  for  materials  fur- 
nished, it  is  not  necessary  in  all  cases  that  such  ma- 
terials should  actually  have  gone  into  the  structure  and 
formed  a  part  thereof.  It  is  sufficient  if  their  use  was 
necQSsary^  and  they  were  in  fact  used  or  consumed  in 
the  making  of  the  improvemients.  Hence  we  think  that 
the  argument  is  unsound  that  the  lien  in  the  cases  here 
must  fail  because  the  powder  was  entirely  consumed, 
and  therefore  could  not  have  been  actually  incorporated 
in  the  work.  Such  a  construction  of  the  statute  we 
conceive  to  be  a  strained  one,  and  not  within  its  equity 
or  spirit.  What  was  said  on  this  subject  by  the  su- 
preme court  in  the  case  af  Simmons  v.  Carrier,  60  Mo., 
581,  must  be  read  in  the  light  of  the  particular  facts  of 
that  casa  There  the  claim  was  for  lumber.  The  court 
held  that  a  lieu  could  not  be  maintained  for  such  ma- 
terial unless  it  actually  entered  into  the  construction 
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of  the  building.  This  waa  undoubtedly  a  proper  con- 
struction of  the  statute  as  applicable  to  lunij)er  and 
such  like  materials  to  be  used  in  or  on  the  improve- 
ments;  but,  in  our  opinion,  it  is  unreasonable  to  apply 
such  a  test  to  powder  which  is  entirely  consumed  in  its 
use/'  Bapaimo  Chemical  Co.  v.  Greenfield  d  N.  Ry. 
Co.,  59  Mo.  App.,  6. 

The  lien  statute  of  Missouri  (Bey.  St  1889,  sec.  6741) 
reads  as  follows:  ^^All  persons  who  do  any  work  or 
labor  in  houses,  depots,  bridges  or  culyerts  of  any  rail- 
road company,  incorporkted  under  the  laws  of  this 
State  or  owning  or  ope^ting-  a  railroad  within  this 
State,  and '  all  persons  who  shall  furnish  ties^  fud, 
bridges  or  material  to  such  railroad  company,  shall 
have  for  the  work  done  and  labor  performed  and  for 
the  material  furnished,  a  lien,"  etc. 

The  question  under  consideration  has  been  before  the 
New  York  courts.  Hazard  Powder  Company  v.  Byrnes, 
21  How.  Prac,  189.  The  statute  of  New  York  provides 
that  any  person  who  shall,  in  conformity  with  the  terms 
of  the  contract  between  the  owner  and  contractor,  fur- 
nish to  the  contractor  any  materials  in  building  any 
house  or  building  shall  have  a  lien  on  the  improvement. 
In  the  case  above  cited  the  plaintiff  claimed  a  lien  for 
powder  and  fuses  furnished  the  contractor  for  the  pur- 
pose of  blasting  rock  preparatory  to  laying  the  founda- 
tion walls  for  the  defendant's  building.  In  delivering 
the  opinion  of  the  court.  Judge  Hilton  said : 

^'I  think  that  the  fair  and  reasonable  interpretation 
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of  such  language  is  that  the  right  of  a  lien  extendB  to 
all  such  materials  as  ordinarily  enter  into  or  are  used 
in  the  construction  of  buildings^  and  which  are  in  the 
express  or  implied  terms  of  the  building  contract  made 
between  the  owner  and  contractor.  Wood  v.  Donald- 
son, 17  Wend.,  550 ;  McDermoU  v.  Palmer,  8  N.  Y.,  383. 
Here  the  contract  imposed  upon  the  builder  the  duty  of 
removing  rocks  from  the  surface  of  the  land  prepara- 
tory to  laying  the  foundation  walls^  and  hence  the  pow- 
der and  fuses  furnished  became  necessary  for  the  pur- 
pose of  blasting  the  rock  and  enabling  the  contractor  to 
construct  the  contemplated  building.  Such  materials, 
when  thus  impliedly  contracted  for,  and  actually'  fur- 
nished and  used,  must,  I  think,  be  classed  within  the 
list  of  things  which  are  denominated  in  the  lien  law  as 
^materials  in  building,'  and  for  which  a  lien  may  be  ac- 
quired.*' 

In  Colorado  there  is  a  lien  statute  applicable  partic- 
ularly to  mines,  wherein  it  is  provided  that  any  person 
furnishing  ^'timber  or  other  materials  to  be  used  in  or 
about  the  mines  shall  have  a  lien  therefor.''  In  Key- 
stone Mining  Oo.  v.  Gallagher^  5,  Colo.,  23,  one  of  the 
claimants  had  furnished  powder,  steel,  and  candles, 
which  were  used  in  working  the  mine,  and  for  which  he 
claimed  a  lien  on  the  mine.  In  disposing  of  the  objec- 
tions made  to  this  claim  the  court  said : 

^^It  is  objected  that  the  decree  as  to  Boettcher's  claim 
is  erroneous^  because  the  articles  furnished  by  him  were 
not  of  the  character  comprehended  by  the  lien  law,  spe- 
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cifying  ^timber  or  other  materialB  to  be  used  ip  or  about 
the  mine.'  The  testimony  shows  that  the  articles  fur- 
nished were  powder^  steel,  and  candles  for  the^se  of  the 
mine.  These  articles  are  as  clearly  within  the  meaning 
of  the  statute  as  anything  we  can  conceive  of  essential 
to  the  working  of  a  mine." 

In  the  last  edition  of  Mr.  Elliott's  work  on  Railroads, 
under  the  heading,  "For  what  lien  may  be  obtained," 
the  rule  is  laid  down  as  follows:  "The  nature  of  the 
claim  for  which  a  lien  may  be  acquired  depends,  of 
course,  upon  the  governing  statute  in  each  particular 
case.  It  is  generally  required  that  the  labor  should  be 
performed  or  the  material  used  in  the  construction  of 
the  road.  Under  such  a  statute  it  has  been  held  that 
giant  powder  furnished  to  be  used  and  used  by  the  con- 
tractor in  constructing  the  road  is  'material'  for  the 
value  of  which  a  lien  may  be  acquired ;  but  a  lien  cannot 
be  obtained  for  machinery  furnished  to  a  contractor  to 
be  used  in  doing  the  work  upon  a  bridge,  under  a  stat- 
ute authorizing  a  lien  for  all  materials  'used  in  and 
about'  the  construction  of  the  bridga  So,  of  course, 
groceries  and  food  furnished  for  the  workmen,  while 
in  a  sense  used  in  the  construction  of  the  road,  are  not 
materials  which  so  enter  into  its  construction  that  a  lien 
can  be  based  upon  them."  Elliott  on  Railroads,  p. 
1597,  sec.  1068. 

All  of  the  decisions  upon  this  suBject  draw  a  clear 
distinction  between  the  explosives  and  explosive  sup- 
plies used  in  the  construction  of  a  railroad  company's 
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roadway,  and  which  are  necessarily  consumed  in  the  use 
thereof^  and  machinery  and  tools  furnished  for 
that  purpose,  which  are  held  to  be  a  part  of  the  con- 
tractor's plant,  and  which  do  not  go  into  the  building 
of  the  roadway,  but  retain  their  identity  and  fitness  for 
future  use,  saving  the  limited  and  gradual  wear  and 
tear  incident  to  such  use.  The  explosives  which  are 
necessarily  consumed  in  the  use  are  held  to  be  liens, 
while  the  tools  and  equipment  which  constitute  the  con- 
tractor's plant  do  not  constitute  liens  under  the  several 
lien  statutes.  This  distinction  is  forcibly  drawn  and 
fully  discussed  in  the  case  of  Giant  Powder  Company  v. 
Oregon  Pac.  By.  Co.,  reported  in  42  Fed.,  474,  8  L.  K. 
A.,  700.  In  that  case  the  Giant  Powder  Company 
brought  suit  to  recover  the  value  of  powder  sold  by  it 
for  use,  which  was  used  in  the  construction  of  the  road- 
way of  the  Oregon  Pacific  Railway  Company,  and  to 
have  the  same  declared  a  lien  upon  the  defendant's  rail- 
road and  property  under  section  1  of  the  Acts  of  the 
Oregon  legislature  for  the  year  1885. 

In  deciding  that  case.  Judge  Deady,  of  the  United 
States  circuit  court,  said : 

"Was  this  material  *used'  in  the  construction  of  this 
section  on  this  road,  within  the  meaning  of  this  .stat- 
ute?'' 

"In  Basshor  v.  Railroad  Co.,  65  Md.,  99,  3  AtL,  285, 
cited  by  counsel  for  the  demurrer,  it  was  held,  under  a 
statute  giving  a  lien  on  a  bridge  for  all  materials  used 
4n  or  about'  its  construction,  that  a  person  furnishing 
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a  contractor  with  machinery  wherewith  to  build  a 
bridge  could  not  have  such  lien. 

^'Admitting  the  correctness  of  this  decision,  as  I  do, 
the  cases  are  not,  in  my  judgment,  parallel.  The  ma- 
chinery and  appliances  furnished  the  contractor  in  that 
case,  although  ^used'  in  the  construction  of  the  bridge, 
did  not  enter  into  the  structure  and  become  a  part  of 
it  They  were  the  contractor's  *plant,'  and  retained 
their  identity  and  fitness  for  further  use,  saving  the  lim- 
ited and  gradual  wear  and  tear  incident  to  such  use. 

^*This  powder  was  not  only  *used'  in  the  construction 
of  this  road,  but  it  was  thereby  necessarily  consumed, 
and  it  was  so  intended.  It  was  furnished  to  be  so  used 
in  the  construction  of  this  road.  Nice  questions  may 
arise  as  to  whether  material  is  ^used'  in  the  construction 
of  a  road  as  a  tool  or  plant  simply,  or  so  used  and  con- 
sumed as  to  entitle  the  furnisher  to  a  lien  on  the  result 
for  its  value. 

"The  food  furnished  a  contractor  for  his  workmen 
may  be  said  to  be  'used'  and  'consumed'  in  the  construe- 

4* 

tion  of  the  road  on  which  they  work,  but  this  is  only  so 
in  a  remote  and  consequential  way  or  sense.  The  food 
does  not  enter  directly  into  the  structure,  and  is  not  so 
used.  Masonwork  may  be  done  on  a  road  in  a  dry 
country  or  season,  when  large  quantities  of  water  must 
be  hauled  many  miles  for  the  preparation  of  the  neces- 
sary mortar.  Upon  the  completion  of  the  structure  and 
the  hardening  of  the  mortar  the  water  has  aJs  thoroughly 
disappeared  as  the  powder  after  the  blast.    Again,  lum- 
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ber  may  be  used  in  the  construction  of  a  building  for  the 
purpose  of  scaffolding.  However,  it  does  not  thereby 
literally  enter  into  the  composition  of  the  building,  nor, 
so  to  speak,  become  a  part  of  it.  But,  in  my  judgment, 
both  it  and  the  water  have  been  ^used^  in  the  construc- 
tion of  the  building  and  masonwork,  within  the  mean- 
ing of  the  lien  law,  and  the  purpose  for  which  it  was 
enacted. 

"And  so  I  think  this  powder  was  'used'  in  the  con- 
struction of  this  section  of  the  road,  whereby  it  was 
consumed  not  gradually  and  incidentally  as  a  tool  or 
part  of  a  contractor's  plant,  but  wholly  and  at  once,  in 
aiding  to  clear  and  fix  the  roadway  for  the  reception  of 
the  ties  and  rails.'' 

It  may  be  that  the  statutes  under  which  these  decis- 
ions are  made  are  somewhat  broader  than  our  own 
statute,  but  the  principle  involved  is  the  same,  and  to 
such  statutes  the  courts  will  give  a  liberal  construction 
in  favor  of  the  laborer  or  materialman. 

Thus,  ih  Bladen  v.  Railroad,  97  Tenn.,  393,  37  S.  W., 
135,  it  was  held,  construing  the  act  of  1891,  that  a  book- 
keeper of  a  bridge  contractor  and  the  cook  and  cook's 
helpers  employed  by  him  for  the  bridge  gang,  had  a  lien 
on  the  railroad  for  salary  and  wages  under  the  provis- 
ion giving  a  lien  to  any  one  who  performs  any  valuable 
service,  manual  or  professional,  by  which  any  railroad 
company  receives  a  benefit. 

We  are  of  opinion,  therefore,  that  explosives  used  in 
blasting  rock  in  tunnels  and  in  the  grading  of  the  road 


400  TENNESSEE  REPORTS.  [Vol.  113 

Powder' Co.  y.  Railroad. 

are  materials  for  which,  under  the  act,  the  furnisher  is 
entitled  to  a  lien. 

We  pass  now  to  the  question  whether  complainants 
gave  the  notice  which  the  statute  requires. 

The  provision  of  the  statute  in  regard  to  notice  is : 
"Provided,  that  within  ninety  days  after  such  work  and 
labor  is  done  or  completed  or  such  materials  are  fur- 
nished, or  such  services  are  rendered  such  subcon- 
tractor, laborer,  materialman  or  other  person  or  persons 
rendering  the  hereinbefore  mentioned  service  shall  no- 
tify in  writing  any  such  railroad  company,"  etc. 

The  shipm^ents  by  the  Hercules  Powder  Company  to 
Cole  &  Co.  were  made  as  follows:  October  13,  1902, 
?2,200 ;  May  27,  1903,  f  2,200 ;  July  8,  1903,  |480 ;  and 
September  18,  1903,  |384.36.  Only  the  last  sale  and 
shipment  of  (384.36  was  delivered  within  the  ninety 
days  next  before  the  notice  was  given  November  10, 
1903. 

It  is  evident  that  the  account  between  the  powder 
company  and  Cole  &  Co.  was  a  running  account;  that 
the  powder  was  furnished  from  time  to  time  as  was  de- 
manded by  Cole  &  Co. ;  and  the  sales  were  not  separate 
and  distinct,  but  the  contract  was  an  entirety,  to  be  per- 
formed by  shipments  from  time  to  timje  as  might  be  de- 
sired. 

The  whole  of  the  explosives  furnished  by  the  Repauno 
Company  was  furnished  before  the  ninety  days.  A 
shipment  made  within  the  ninety  days  was  stopped  in 
transit,  and  it  is  not  in  controversy  in  this  case.    On 
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October  10,  1903,  Cole  &  Go.  notified  their  creditors  of 
their  insolyency.  At  that  time  the  Bepauno  Ghemical 
Gompany  had  a*  shipment  in  transit  to  them,  which  was 
stopped  only  because  of  this  insolvency.  It  was  being 
shipped  in  pursuance  of  that  company's  contract  to 
furnish  the  explosives,  and,  if  they  had  been  received, 
the  case  presented  would  be  identical  with  that  of  the 
powder  company,  as  the  Bepauno  Ghemical  Gompany 
gave  their  notice  on  the  same  day,  November  10. 

We  think  that  this  contract  must  also  be  regarded  as 
an  entirety,  and  in  each  case  the  ninety  days  must  be 
req^oned  from  the  date  of  the  last  shipment  in  pursu- 
ance of  the  entire  contract. 

The  fact  that  the  last  shipment  was  not  delivered 
was  due  to  the  abandonment  of  the  work  by  Gole  &  Go. 
and  their  notice  of  insolvency,  and  within  ten  days  after 
the  contract  was  terminated  by  the  wrongful  conduct 
of  Gole  &  Go.,  and  within  ten  days  from  the  time  when 
the  last  delivery  would  have  been  made  but  for  their* 
failure  the  notice  aa  given. 

Under  the  construction  given  to  this  act  by  the  court 
of  chancerjr  appeals  with  reference  to  the  claims  of 
both  of  the  complainants,  in  order  to  obtain  a  lien  under 
said  act  it  is  necessary  that  furnishers  of  material 
should  give  notice  every  time  within  ninety  days  after 
they  deliver  a  wagon  or  a  car  load  of  material,  although 
they  had  an  agreement  with  the  contractor  to  furnish 
all  of  the  material  necessary  to  complete  the  contract 

113  Tenn— 26 
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Not  only  this,  but,  carrying  this  construction  forward 
to  the  other  parties  who  are  given  liens  by  said  acts, 
it  would  be  necessary  for  the  laborer,  or  engineer,  or 
superintendent  in  whose  favor  liens  are  provided  by  said  • 
acts,  to  give  notice  within  ninety  days  after  the  end  of 
each  day's  work,  although  they  continue  to  work  and 
had  a  contract  to  work  until  the  whole  contract  was 
completed. 

Section  3540  of  Shannon's  Code  gives  liens  to  furnish^ 
ers  of  material  for  the  erection  of  buildings  and  im- 
provements on  real  estate,  provided  notice  is  given 
within  thirty  days  to  the  owner  of  the  property ;  and 
this  court  had  held  that  the  furnisher  of  material  has 
thirty  days  after  the  last  articles  furnished  for  said  im- 
provements were  delivered,  or  thirty  days  after  the  com- 
pletion of  the  contract  within  which  to  give  said  notice. 
Daniel  v.  Weavi^r^  5  Lea,  393 ;  Oreen  v.  Williams,  92 
Tenn.,  220,  21  S.  W.,  520,  19  L.  R.  A.,  478;  Cole  Mfg. 
Oo.  V.  Falls,  92  Tenn.,  607,  22  S.  W.,  856. 

In  the  case  of  Basham  v.  ToorSy  51  Ark.,  309, 11  S.  W., 
282,  the  supreme  court  of  that  State  said:  "Where  a 
contractor  abandons  a  contract  when  partially  com- 
pleted, the  time  for  presentation  of  subcontractors'  no- 
tice begins  to  run  from  such  abandonment,  and  not  from 
the  completion  of  the  building  by  the  owner  under  an- 
other contract" 

The  contract  in  reference  to  notice,  where  the  contract 
is  an  entirety,  is  laid  down  in  Phillips  on  Mechanics' 
Liens  (2d  Ed.),  page  530,  as  follows: 
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"So  where  a  party  furnishes  materials  for  a  building 
at  different  times,  but  in  pursuance  of  one  contract,  he 
is  in  time  if  he  commence  proceedings  to  establish  his 
lien  within  the  period  allowed  by  the  statute,  counting 
from  the  date  of  the  last  act  done  in  execution  of  the 
contract  As  where  persons  made  a  contract  in  May, 
1857,  with  machinists,  for  all  machinery  and  materials 
required  to  build  a  mill,  and  received  them  all  at  that 
time  excepting  the  bolting  cloth,  it  being  uncertain  what 
kind  of  cloth  would  be  needed,  they  informed  the  ma- 
chinist that  they  would  order  it  from  them  afterwards, 
which  was  done,  and  received  in  the  following  Septem- 
ber.    The  machinists  commenced  proceedings  to  enforce 

• 

their  lien  within  the  statutory  period  counting  from 
the  last  item,  but  not  if  from  the  former;  and  it  was 
held  that,  as  the  cloth  had  been  furnished  under  the 
same  contract  as  the  other  materials,  the  proceedings 
were  commenced  in  time  to  enforce  the  lien  for  the 
whole  amount  of  materials  furnished.^' 

So  where,  in  the  fall  of  1868,  plaintiffs  contracted  . 
with  W.  to  furnish  him  lumber  for  the  erection  of  a  new 
dwelling  house  and  the  repair  of  an  old  one,  and  they 
commenced  furnishing  lumber  for  that  purpose  the 
same  season,  and  continued  doing  so  until  the  last  day 
of  August,  1868.  In  August,  1868,  W.  became  owner 
of  a  second  lot  immediately  adjoining  that  first  men- 
tioned, and  removed  the  old  house  upon  it,  and  made 
the  repairs  on  said  house  in  the  spring  of  1869.  In  that 
spring,  also,  the  contract  for  lumber  was  enlarged  by 
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plaintiffs  agreeing  to  furnish  lumber  to  build  a  barn.  It 
was  held  that  for  the  purpose  of  enforcing  the  lien 
against  W.  it  waa  but  a  single  contract  for  the  whole 
lumber,  and  the  time  within  which  it  could  be  enforced 
was  to  be  counted  from  the  last  delivery. 
I  But  it  is  said  that  the  Repauno  Chemical  Company 
cannot  recover,  because  all  the  material  furnished  by  it 
/  was  not  used  in  the  excavation  of  said  tunnel  by  Cole 

&  Co.  It  is  true  that  Cole  &  Co.  did  sell  |1,332  of  ex- 
plosives that  had  been  furnished  to  them  by  the  Repauno 
Chemical  Company,  and  the  court  of  chancery  appeals 
so  finds,  but  with  reference  to  this  sale  the  court  of 
chancery  appeals  says : 

^^The  <proof  does  not  make  it  appear  when  this  sale 
was  made  to  Walton,  Wilson  &  Co.,  and  it  also  fails  to 
show  whether  or  not  the  explosives  sold  by  C(He  &  Co. 
to  said  Walton,  Wilson  &  Co.  were  paid  for  to  the  Re- 
pauno Chemical  Company  out  of  the  actual  cash  paid 
by  Cole  &  Co.  to  said  Repauno  Chemical  Company." 

Section  1,  chapter  98,  page  215,  of  the  Acts  of  1891, 
gives  the  lien  claimed  in  this  case  to  the  materialman 
"for  the  delivery  of  material  for  any  of  these  purposes" 
(that  is,  for  any  of  the  improvements  in  the  act) ;  and 
all  that  is  necessary,  it  is  claimed,  to  entitle  the  fur- 
nisher to  a  lien,  is  that  he  should  prove  that  he  delivered 
said  material  to  the  contractor  or  subcontractor  in 
good  faith,  to  be  used  for  any  of  the  purposes  provided 
for  in  said  act. 

In  the  case  of  Stetcart  Chute  Lumber  Co.  v.  Missouri 
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Pacific  Ry.  Co.  et  al.,  44  N.  W.,  48,  the  supreme  court  of 
Nebraska,  quoting  their  own  act,  and  deciding  the  ques-       ^ 
tion  now  under  consideration,  said,  in  substance: 

Under  Comp.  St.  Neb.  1887,  c.  54,  section  2,  which  pro- 
vides that  "when  materials  shall  have  been  furnished 
or  labor  performed  in  the  construction,  repair  and  equip- 
ment of  any  railroad,  canal,  bridge,  viaduct  or  other 
similar  improvement^  such  laborer  and  materialman, 
contractor  or  subcontractor,  shall  have  a  lien  therefbr," 
the*  lien  of  a  materialman  attaches  upon  the  delivery  in 
good  faith  of  the  material  to  the  contractor  or  subcon- 
tractor, and  it  is  not  necessary  that  the  material  fur- 
nished should  have  been  actually  used  in  the  improve- 
ment 

Plaintiff  furnished  lumber  and  other  material  to  a 
subcontractor  for  the  erection  of  shanty  boarding  houses 
for  his  men  and  stables  for  his  horses.  These  shanties 
and  stables  were  not  erected  on  the  right  of  way,  but  at 
convenient  points  150  yards  from  the  line  of  the  road. 
Held,  that  the  luniber  and  other  materials  so  supplied 
was  material  furnished  in  the  construction  of  the  rail- 
road within  the  meaning  of  the  Nebraska  statute,  and 
that  plaintiff  was  entitled  to  a  lien  therefor.  See  39  Am. 

6  Eng.  Ry.  Cases,  p.  566. 

The  question  presented  upon  this  feature  of  the  case 
is  one  of  extreme  difficulty.  THe  act  gives  the  lien  "for 
the  delivery  of  the  material.''  It  nowhere  makes  a  condi- 
tion that  the  material  shall  be  used  in  the  construction 
of  the  road.    It  clearly  contemplates  that  the  delivery 
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diall  be  in  good  faith  tor  purposes  of  constraction.  But 
does  it  require  that  the  furnisher  shall  follow  up  his  ma- 
terial, and  see  that  it  is  actually  used  in  the  construct- 
ion? To  hold  this  doctrine  would  well-nigh  defeat  the 
lien,  since  the  furnisher  would  be  obligated  with  a  duty 
which  would  be  burdensome,  if  not  impossible,  to  com- 
ply with* 

On  the  othar  hand,  it  is  a  hardship  to  hold  the  road 
liaUe  for  material  that  it  did  not  get  the  benefit  of,  and 
to  fix  the  lien  upon  its  property,  although  such  material 
was  neither  used  nor  consumed  upon  it 

The  question  is  rendered  still  more  difficult  in  this 
case  by  the  indefinite  findings  of  fact  by  the  court  of 
chancery  appeals.  That  court  finds  that  not  all  of  the 
material  furnished  by  the  Bepauno  Company  was  used 
upon  the  road,  but  that  f  1,332  worth  of  explosives  fur- 
nished by  them  were  sold  by  Cole  &  Co.  to  Walton,  Wil- 
son &  Co.  They  do  not  find  that  the  explosives  for  which 
the  present  charge  is  made  were  not  used  in  construct- 
ing the  road.  They  do  not  find  that  Walton,  Wilson  & 
Co.  did  not  pay  for  the  material  they  bought  to  Cole  & 
(3o.,  and  that  Cole  &  Co.  did  not  turn  over  the  proceeds 
to  the  Bepauno  Company.  So  that  we  have  no  definite 
flndihg  of  fact  that  the  explosives  for  which  recovery  is 
now  sought  were  not  used  upon  the  road.  Now,  if  the 
delivery  alone  is  the  act  which  gives  the  lien,  the  chemi- 
cal company  is  entitled  to  their  lien. 

Our  mechanic's  lien  law  provides  that  every  journey- 
man or  other  person  employed  by  such  mechanic,  foun- 
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der,  or  machinist^  to  work  on  the  buildings,  fixtures^  ma- 
chinery, or  improvements,  or  to  furnish  machinery  for 
the  same,  shall  have  a  lien,  etc.,  and  this  court,  in  con- 
struing this  act,  said : 

"It  is  not  the  actual  use  of  lumber  in  repairs  to  a 
building  by  the  owner  that  gives  the  furnisher  a  lien, 
but  the  furnishing  under  a  contract  for  that  use,  and  the 
lien  exists  whether  the  lumber  was  used  or  not."  Daniel 

6  Co.  V.  Wetwer,  5  Lea,  392. 

That  was  a  case,  however,  where  the  material  was  fur- 
nished to  the  lessee  of  a  milldam,  and  the  court  held  that 
the  lien  would  extend  to  the  leasehold  interest  but  not  to 
the  owner's  or  lessor's  interest  in  the  premises.  In  that 
case  the  material  was  furnished  to  the  party  against 
whom  the  lien  was  sought,  but  here  it  was  delivered  to  a 
subcontractor,  who  stood  two  removes  from  the  railroad, 
against  whom  the  lien  was  sought. 

The  question  resolves  itself  into  this :  Who  shall  be  re- 
sponsible for  the  good  faith  of  the  subcontractor  who 
buys  the  material,  and  to  whom  it  is  delivered— ^the  fur- 
nisher, who  sells  the  material,  or  the  railroad,  which  ex- 
pects to  use  it  and  receive  benefit  from  it? 

The  subcontractor,  while  not  the  agent  of  the  road, 
stands  in  the  place  of  the  railroad  company  as  to  the 
construction  of  the  road,  and  does  his  work  under  the 
superintendence  and  direction  of  the  road  authorities. 
It  is  to  be  presumed  that  they  will,  better  than  any  one 
else,  know  what  materials  go  into  the  construction  of 
the  road,  and  certainly  better  than  the  furnisher,  who 
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never  gets  to  the  premises,  and  is  not  concerned  farther 
than  to  sell  and  get  pay  for  his  material. 

In  addition,  the  railroad  has  ample  opportunity  to 
protect  itself  against'  such  defaults  by  taking  proper 
bonds  from  its  contractors,  while,  if  a  furnisher  were  re- 
quired to  protect  himself  by  such  bonds,  it  would  pre- 
vent him  in  many,  if  not  all,  cases  from  making  sales. 

Without  deciding  this  question,  we  are  content  to 
hold,  under  the  findings  of  the  court  of  chancery  ap- 
peals, that  this  material  for  which  the  present  action  is 
brought  was  in  good  faith  delivered  to  Cole  &  Co.  to  be 
used  on  the  railroad,  and  there  is  not  definite  proof  that 
it  was  not  so  used. 

The  result  is  that  both  companies  are  entitled  to  the 
amount  sued  for,  and  interest,  and  all  costs,  and  for 
these  amounts  liens  are  declared,  and  a  decree  will 
be  entered  accordingly  reversing  and  modifying  the  de- 
cree of  the  court  of  chancery  appeals  and  the  decree  of 
the  chancellor. 
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Alabama  Great  Southern  Railroad  Company  v.  L. 

Baldwin. 

{Knoxmlle.    September  Term,  1904.) 

1.  ICABTBR  AMD  8B&VANT.    ftailroad   conduetor  is   a  vice 
principal,  and  the  company  is  liable  for  his  negligence. 

The  conductor  of  a  railroad  train  ie  a  vice  principal  of  the  rail- 
road company,  and  the  company  is  liable  for  his  negligence 
while  acting  in  his  official  capacity,  and  where  resulting  in  in- 
jury to  a  brakeman.     (Post,  pp.  413,  418.) 

Cases*  cited  and  approyed:  Railroad  v.  Spence,  93  Tenn.,  181, 
182;  Railroad  v.  Ross,  112  XT.  S.,  377,  28  L.  Ed.,  787;  Prather  v. 
Railroad,  80  Ga.,  436;  Mills  y.  Railroad,  87  Ga.,  105;  Spencer  y. 

Brooks,  97  Ga.,  681. 

2.  SAKE.    Bame.    Case  in  judgment. 

Where  the  conductor  of  a  freight  train  prematurely,  carelessly, 
negligently,  and  wrongfully  signaled  to  the  engineer  to  back  the 
train  for  the  purpose  of  making  a  coupling,  at  a  time  when  the 
brakeman  was  between  the  cars  preparing  them  for  coupling, 
but  before  he  had  made  the  preparation  or  before  he  was  ready, 
the  conductor  was  acting  in  his  official  capacity  as  vice  princi- 
pal of  the  railroad  company  and  not  merely  as  a  fellow  servant 
of  the  brakeman,  and  the  railroad  company  is  liable  for  an  in- 
Jury  thus  inflicted  upon  the  brakeman. 

3.  BAMIS.    Vice  principal  may  become  a  fellow  servant  with  those 
under  his  control,  when. 

A  vice  principal  ma^  lay  aside  his  official  character  and  engage 
in  the  common  service  of  the  other  servants  under  his 
control,  and  his  acts  and  negligence,  while  thus  engaged,  are 
those  of  a  fellow  servant,  for  which  the  employer  is  not  ordln- 
arily  responsible;  but  he  cannot  act  in  both  capacities  at  the 
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same  time,  and,  in  order  to  exonerate  the  employer,  the  service 
or  act  done  by  him  must  be  strictly  that  of  a  fellow  servant, 
and  not  one  which  it  is  his  duty  to  do,  or  which  he  may  do,  as  a 
superior  or  vice  principal.     (Post,  pp.  413-415.) 

Cases  cited  and  approved:  Allen  v.  Goodwin,  92  Tenn.,  386;  Rail- 
road V.  Bolton,  99  Tenn.,  274;  Gann  v.  Railroad,  101  Tenn.,  380. 

4.  SAMB.  Orders  presumed  to  be  given  in  capacity  of  vice 
principal. 
The  giving  of  orders  and  signals  (for  a  signal  is  as  much  an  ordw 
as  if  spoken)  is  essentially  the  province  of  the  master  or  his 
representative,  and  when  given  by  them  to  a  servant,  or  one 
under  their  control,  it  will  be  presumed  to  be  made  in  the  capac- 
ity of  master,  and  must  be  obeyed.    (Post,  pp.  415-420.), 

Cases  cited  and  approved:  Hoke  v.  Railroad,  88  Mo.,  360  Prather 
V.  Railroad,  80  Ga.,  436;  Mills  v.  Railroad,  87  Ga.,  105;  Spencer 
V.  Brooks,  97  Ga.,  681;  Devine  v.  Railroad,  159  Mass.,  351; 
Walker  v.  Gillett,  59  Kan.,  214;  Purcell  v.  Railroad,  119  N.  C, 
728-738;  Railroad  v.  Williams,  86  Va.,  165;  Cole  v.  Wood,  11 
Ind.  App.,  34;  Clark  v.  Hughs,  51  Neb.,  780. 


FROM  HAMILTON. 


Appeal  fpomi  the  Circuit  Court  of  Hamilton  County. 
-M.  M.  Allison^  Judge. 

Shephbed  &  Feierson,  for  Railroad. 

Smith  &  Carswell^  for  Baldwin. 
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Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court 

The  defendant  in  error,  L.  Baldwin,  a  brjakeman  in 
the  employ  of  the  plaintiff  in  error,  while  attempting 
to  make  a  coupling  in  the  operation  of  one  of  its  trains, 
through  the  negligence  of  Edgar  Puller,  conductor  in 
charge  of  the  train  in  prematurely  signaling  the  engi- 
neer to  back  his  engine  and  a  car  attached  for  the  pur- 
pose of  making  a  coupling,  had  his  arm  caught  between 
the  bumpers  of  the  cars  to  be  coupled,  and  crushed,  and 
brought  this  suit  to  recover  the  damages  sustained  by 
him,  and  recovered  judgment 

The  contention  of  the  plaintiff  in  error  is  that  Edgar 
Fuller,  when  he  signaled  the  engineer,  was  not  acting 
in  his  official  capacity  as  conductor,  but  as  a  fellow  ser- 
vant of  the  defendant  in  error,  and  that  it  is  not  respon- 
sible for  the  negligence  of  which  he  was  guilty  while  so 
acting. 

There  is  no  controversy  as  to  how  the  injury  was  sus- 
tained. The  conductor  and  his  crew  were  engaged  in 
making  up  a  freight  train,  and  were  attempting  to  cou- 
ple a  cap  attached  to  the  engine  to  one  on  the  side  track ; 
both  of  the  cars  being  equipped  with  automatic  coup- 
lers. The  first  effort  failed,  and  another  was  being 
made  when  the  injury  was  inflicted.  The  declaration 
correctly  states  the  facts  in  relation  to  the  last  effort 
to  make  the  coupling  in  these  words : 

"Plaintiff  in  the  discharge  of  his  duty  thereupon  went 
in  between  said  cars  which  were  then  standing  still,  one 
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coupled  to  the  engine,  and  proceeded  to  adjust  the  said 
couplings  by  opening  the  Ttnuckle'  thereof,  and  to  oth- 
erwise set  the  two  drawheads  so  that  the  two  cars 
might  be  properly  coupled.  While  the  plaintiff  was 
standing  in  between  the  two  said  cars,  entirely  out  of 
sight  of  the  engine,  and  while  he  was  endeavoring  to 
adjust  the  said  couplings  in  a  proper  maimer,  acting  in 
a  careful  manner,  and  in  the  proper  discharge  of  his 
duties^  the  defendant's  conductor,  Edgar  Fuller,  then 
and  there  the  immediate  superior  of  plaintiff,  carelessly, 
negligently,  and  wrongfully  signaled  to  the  engineer  to 
shove  up  the  car  which  was  attached  to  the  engine  upon 
and  against  the  car  to  which  it  was  to  be  coupled,  al- 
though the  said  conductor  knew,  or  by  the  exercise  of  or- 
dinary care  should  have  known,  that  the  plaintiff  had 
not  adjusted  said  drawheads  and  was  not  ready  for  said 
coupling  to  be  made.  The  engineer,  upon  receiving  said 
signal  from  the  said  conductor,  thereupon  pushed  on 
said  car,  as  it  was  his  duty  to  do  in  resi>onse  to  said  sig- 
nal, and  the  plaintiff's  hand  and  arm  was  then  and  there 
caught  in  between  the  drawheads,  deadwoods,  bumpers, 
or  ends  of  said  two  cars,  and  was  crushed  and  mangled 
in  and  between  said  drawheads." 

It  also  appears  in  evidence  that  the  defendant  in  er- 
ror could  have  given  the  signal  to  the  engineer  to  back 
the  engine  and  car  or  to  another  brakeman  to  be  re- 
peated to  the  engineer,  or  to  the  conductor,  for  that  pur- 
pose, and  the  engineer  would  have  obeyed  it.  In  other 
words,  the  order  to  the  engineer  to  move  His  train  back- 
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ward  or  forward  in  making  a  coupling  does  not  neces- 
sarily have  to  be  giyen  by  the  conductor,  but  may  be  giv- 
en by  a  brak^nan  making  the  coupling ;  but  the  conduc- 
tor may  take  immediate  charge  and  direction  of  the  mat- 
ter, and  give  all  necessary  signals  and  orders,  which  con- 
ductor Fuller  did  on  this  occasion. 

The  conductor  of  a  train  is  the  superior  in  authority 
and  grade  in  every  train  crew,and  has  charge  of  the  train 
and  its  operations,  and  all  the  other  members  of  the 
crew  are  under  his  control  and  subject  to  his  orders, 
which  they  must  obey,  regardless  of  whether  they  con- 
cur in  the  necessity  or  propriety  of  them.  He  is  the  rep- 
resentative of  the  company,  and  is  vested  with  all  of  its 
authority  over  the  train  and  its  crew  in  the  work  bdng 
done,  and  charged  with  all  the  duties  and  responsibili- 
ties which  the  company  owes  to  its  employees,  engaged 
in  this  perhaps  the  most  hazardous  of  all  industrial  pur- 
suits, chief  of  which  is  the  duty  to  carefully  and  skill- 
fully superintend  the  movements  of  its  cars  and  trains 
for  the  prevention  of  accidents,  upon  the  proper  dis- 
charge of  which  the  safety  of  the  employees  is  so  greatly 
dependent  He  is  a  vice  principal  of  the  company^  and 
it  is  liable  for  his  negligence  when  acting  in  his  official 
capacity.  Railroad  Co.  v.  Spence,  93  Tenn.,  181,  182, 
23  S.  W.,  211,  42  Am.  St  Rep.,  907 ;  Railroad  Co.  v. 
Ro88, 112  U.  S.,  377,  5  Sup.  Ct,  184,  28  L.  Ed.,  787. 

This  is  conceded  by  the  plaintiff  in  error  to  be  the  gen- 
eral rule,  but  it  insists  that  a  vice  principal  may  act  in 
a  dual  capacity ;  that  is,  he  may  lay  aside  his  official  or 
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• 

representative  character,  and  engage  in  the  common  ser- 
vice with  the  employees  who  are  under  him  and  subject 
to  his  orders^  and  when  he  does  so  he  is  a  fellow  servant 
only,  and  any  n^ligence  of  which  he  may  be  guilty 
while  so  acting  is  personal,  and  that  of  a  fellow  servant, 
for  which  the  emjployer  is  not  liable,  and  that  in  this 
case  the  order  or  signal  to  the  engineer  to  move  his  en- 
gine backward,  being  one  which  could  have  been  given 
by  a  brakeman,  was  of  this  character.  The  case  of  Al- 
len V.  GoodAJoin,  92  Tenn.,  386,  21  S.  W.,  760 ;  Railroad 
V.  Bolton,  99  Tenn.,  274,  41  S.  W.,  442;  and  Gann  v. 
Railroad  Co.,  101  Tenn.,  380,  47  S.  W.,  493,  70  Am.  St 
Rep.,  687,  are  cited  to  sustain  this  contention. 

The  rule  in  this  State  as  held  in  these  cases,  unques- 
tionably is  that  a  vice  principal  may  at  times  lay  aside 
his  official  character  and  engage  in  the  common  service 
of  the  other  servants  of  the  employer  over  which  he  has 
control,  and  that  his  acts  and  negligence,  while  thus  en- 
gaged, are  those  of  a  fellow  servant,  for  which  the  em- 
ployer is  not  ordinarily  responsible;  but  he  cannot  act 
in  both  capacities  at  the  same  time  and,  in  order  to  ex- 
onerate the  employer,  the  service  or  act  in  performance 
of  which  he  is  engaged  must  be  strictly  that  of  a  fellow 
servant,  and  not  one  which  it  is  his  duty  to  do,  or  which 
he  may  do,  as  a  superior  or  vice  principal.  The  cases 
in  which  the  doctrine  has  been  applied  by  this  court  are 
where  the  vice  principal  was,  at  the  time  the  injury  was 
inflicted  through  his  negligence,  engaged  solely  in  the 
work  or  service  of  a  common  employee. 
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In  all  those  above  cited,  the  vice  principal  was  per- 
forming manual  labor  along  with  the  other  employees. 
In  Allen  v.  Ooodwin  the  negligence  complained  of  wan 
that  of  a  foreman,  working  upon  a  building  in  a  posi- 
tion above  the  plaintiff,  in  dropping  a  piece  of  pipe  upon 
him. 

In  Railroad  v.  Bolton  a  section  boss  negligently  in- 
jured one  of  the  section  men  under  him  while  he  was 
personally  assisting  him  in  lifting  and  unloading  some 
heavy  timbers;  and  in  Oann  v.  Railroad  Go.  the  action 
was  sought  to  be  maintained  on  account  of  the  negli- 
gence of  the  section  boss  in  operating  the  brake  upon  a 
hand  car,  which  was  the  work  of  the  section  men  under 
him,  whereby  the  car  was  thrown  from  the  track  and  one 
of  the  men  injured. 

In  none  of  these  cases,  or  any  other  to  which  we  have 
been  cited,  was  the  injury  the  result  of  a  negligent  order 
or  direction  given  by  a  superior  servant. 

The  vice  principal  cannot  act  in  the  capacity  of  super- 
ior and  fellow  servant  at  one  and  the  same  time,  and,  if 
the  act  is  one  which  he  could  do  in  either  capacity, 
it  will  be  held  to  have  been  done  in  the  capacity 
in  which  it  is  his  special  duty  to  act ;  but  the  nature 
of  the  act  may  also  be  considered  in  determining  the 
character  in  which  he  was  acting. 

The  giving  of  orders,  and  a  signal,  is  as  much  an  order 
as  if  spoken,  is  essentially  the  province  of  the  master  or 
his  representative,  and  when  given  by  them  to  a  servant. 
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or  one  under  their  control,  it  will  be  presumed  to  be 
made  in  the  capacity  of  master,  and  must  be  obeyed. 

The  fact  that  the  engineer  would  have  obeyed  the  sig- 
nal, if  giyen  by  the  brakeman,  is  immaterial,  since 
the  order  was  in  fact  given  by  his  sup»ior  in  the 
line  of  his  authority,  and  he  had  no  discretion  but 
to  obey  it.  There  seems  to  be  no  conflict  in  the  author- 
ities upon  this  subject.  In  the  late  work  of  Mr.  Labatt 
on  Master  and  Servant,  it  is  said : 

^'The  logical  consequence,  if  not  the  actual  effect,  of 
some  decisions  referred  to  in  section  544,  supra,  is  to  ab- 
solve the  master  even  from  the  result  of  complying  with 
the  negligent  order  of  a  vice  principal,  where  such  order 
relates  merely  to  the  details  of  the  work.  But  there  is 
an  overwhelming  weight  of  authority  to  sustain  the  doc- 
trine that  the  liability  to  which  the  master  is  declared  to 
be  subject,  wherever  ^the  negligent  act  is  the  direct  re- 
sult of  the  exercise  of  power  conferred  by  the  master,  in 
the  performance  of  a  duty  devolving  by  law  upon  him,' 
is  predicable  in  the  case  of  orders  issued  in  respect  to 
the  work,  whatever  may  be  the  precise  object  to  which 
those  orders  may  have  relation.  It  is,  in  fact,  difficult 
to  see  what  more  indisputable  example  there  can  be  of 
an  exercise  of  authority  than  the  giving  of  such  orders, 
and  for  the  purpose  of  affecting  the  master  with  liabil- 
ity in  this  instance  it  is  obviously  quite  immaterial 
whether  the  delinquent  employee  be  a  mere  supericNr  ser- 
vant or  a  general  or  departmental  manager.  Ace<M^ng 
to  the  great  majority  of  the  cases,  therefore,  all  that  is 
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necessary  to  fix  liability  upon  ni)EU9ter  is  that  the  negli- 
gent order  which'  caused  the  injury  should  be  proved  to 
be  incident  to  the  performance  of  the  duties  of  his  posi- 
tion. 

"The  order  may  be  a  negligent  one  because  the  servant 
is  directed  to  use  dangerously  defective  appliances,  or 
to  work  in  an  abnormally  dangerous  place,  or  to  work 
in  a  dangerous  manner,  or  do  something  which,  under 
the  circumstances,  will  render  the  place  of  work  abnor- 
mally dangerous  for  a  fellow  servant." 

The  author  cites  numerous  cases,  which,  so  far  as  we 
have  access  to  them,  seem  to  fully  sustain  the  text. 

In  the  case  of  Hoke  v.  Railroad,  88  Mo.,  360,  it  is  said : 

"Where  a  roadmaster  of  a  railroad,  having  general 
superintendence  of  its  tracks,  while  engaged  in  superin- 
tending and  directing  the  removal  of  a  wreck,  gives  a 
wrong  signal  to  the  engineer  of  a  train  astiisting  in  re- 
moving the  wreck,  whereby  a  laborer  engaged  in  the 
work  of  removal  is  injured,  the  railroad  is  liable  there- 
for. 

"The  roadmaster  was  not  a  fellow  servant  of  the  one 
injured  in  the  transaction  in  which  the  injury  was  re- 
ceived, but  represents  the  company  therein  as  vice  prin- 
cipal, or  alter  ego,  and  his  negligence  in  the  matter, 
causing  the  injury,  was  that  of  the  company.     .     .     . 

"In  the  case  at  bar,  as  has  been  seen,  Tracy,  whose 
negligence  and  carelessness  in  giving  signals  to  the  engi- 
neer occasioned  the  injury  in  question,  was  not  at  the 
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time  engaged  or  assisting  in  the  manual  work  of  remov- 
ing said  wreck  from  the  roadbed  and  track  of  defend- 
ant^ or  in  loading  said  wrecked  car  upon  said  wrecking 
train,  but  was  engaged  as  such  in  superintending,  di- 
recting, and  controlling  said  laborers,  including  plain- 
ti£F,  in  said  wreck,  and  in  that  particular  was  in  the  line 
of  his  duty ;  and  the  road  was  liable." 

And  in  a  recent  case  decided  by  the  supreme  court  of 
Georgia,  where  the  facts  were  almost  the  same  as  those 
in  the  case  at  bar,  it  was  held : 

"It  was  complained  that  the  trial  judge,  in  his  charge 
to  the  jury  erred  in  assuming  that  the  conductor  was  the 
alter  ego  of  the  defendants  on  the  occasion  in  question, 
thereby  excluding  the  theory  of  the  defendant  that  they 
were  fellow  servants,  and  that  the  company  was  there- 
fore not  liable  for  any  injury  resulting  from  negligence 
of  the  conductor.  Ordinarily  the  conductor  of  a  train  has 
control  of  its  movements,  and  brakemen  connected  with 
the  train  are,  while  engaged  in  coupling  cars  to  the 
train  at  stations,  subject  to  his  orders  and  under  his  con- 
trol ;  and  he  is  not,  when  directing  the  movements  of  the 
train  and  giving  orders  to  the  brakemen  and  engineer  in 
connection  therewith,  a  fellow  servant  of  such  employees, 
within  the  meaning  of  the  rule  as  to  fellow  servants,  but 
is  a  vice  principle  to  the  master.  See  Mills  v,  E.  Tenn. 
Ry.  Co.,  87  Ga.,  105, 13  S.  E.,  205 ;  Prather  v.  Richmond 
d  Danville  R.  R.  Co.,  80  Ga.,  436,  9  S.  E.,  530,  12  Am. 
St.  Rep.,  263  and  cases  cited.''  Spencer,  Receiver,  v. 
Brooks,  97  Ga,,  681,  25  S.  E.,  480. 
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The  Bupreme  court  of  Massachusetts,  in  the  case  of 
Devine  v.  Rmlroad,  159  Mass.,  351,  34  N.  E.,  539,  where 
the  plaintiff  was  injured  by  the  negligence  of  the  con- 
ductor in  improperly  signaling  the  engineer  to  move 
back  some  cars,  said : 

"He  (the  conductor)  gave  the  stop  motion,  as  he  him- 
self testified,  to  the  first  three  cars  that  were  detached 
from  the  train.  He  also  testified  that  he  gave  the  kick 
motion  for  the  two  that  struck  the  bunting  post ;  but  he 
does  not  seem  to  remember  whether  he  gave  the  stop  mo- 
tion for  them  that  morning  or  not.  Nobody  appears  to 
remem,ber  who  gave  the  stop  motion  that  morning  for 
these  two  cars.  It  appears  from  the  testimony  of  the  en- 
gineer and  conductor  that  the  stop  motion  was  usually 
given  by  the  conductor.  It  also  appears  from  the  testi- 
mony of  the  conductor  that,  when  the  two  cars  were 
kicked  onto  the  stub  track,  he  stood  at  the  switch.  It  is 
not  reasonable  to  suppose  that  that  was  a  place  from 
which  the  stop  motion  could  be  easily  given.  It  is  said 
that  the  switchman  sometimes  gave  the  motion,  but  or- 
dinarily he  would  not  give  it  with  the  conductor  at  the 
switch.  And  the  road  was  held  liable  for  the  negligent 
signal,  although,  as  seen,  the  switchman  also  had  au- 
thority to  give  the  signal." 

The  same  rule  has  been  announced  and  applied  in  the 
cases  of  Walker  v.  Gillctt,  59  Kan.,  214,  52  Pac,  442 ; 
Purcell  V.  Railroad,  119  N.  C,  728-738,  26  S.  E.,  161 ; 
Radlroad  Co.  v.  WiUiams,  86  Va.,  165,  9  S.  E.,  990,  19 
Am.  St.  Rep.,  876 ;  Cole  Bros.  v.  Wood,  11  Ind.  App.,  37, 
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36  N.  E.,  1074;  and  Clark  v.  Hughes,  51  Neb.,  780,  71 
N.  W.,  776. 

We  are  therefore  of  the  opinion  that  there  is  evidence 
of  negligence  upon  the  part  of  the  railroad  company  to 
sustain  this  verdict,  and  the  assignment  of  error  to  the 
contrary,  and  under  which  this  question  is  made,  is 
overruled,  and  the  judgment  of  the  circuit  court  af- 
firmed. 
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Pabthena  Slover  et  ah  v.  Coal  Cbeek  Coal  Company. 
(Knoxville.    September  Term,  1904.) 

1.  OBEDITOBrS'  BILL.    Actioxia  for  torto  form  no  basis  for. 
Claims  against  a  corporation,  based  on  unliquidated  damages  for 

torts  alleged  to  bave  been  committed  by  it,  cannot,  standing 

alone,  form  any  basis  for  a  creditors'  bill  in  equity  against  such 

•   - 

corporation.    {Post,  p.  431.) 

« 

2.  8AKB.    Same.    Bill  quia  timet  does  not  lie  to  impound  assets 

of  corporation  to  secure  expected  judgment  in  action  of  tort. 
The  mere  alleged  fear  of  the  loss  to  the  complainants,  as  hold- 
ers of  an  unliquidated  cMm  for  damages  for  an  alleged  tort 
committed  by  defendant,  a  mining  corporation,  and  sued  for 
in  an  action  at  law,  in  this,  that  in  earlier  suits  ^or  claims  grow- 
ing out  of  the  same  occurrence.  Judgments  and  executions  will 
be  obtained  prior  to  the  obtentlon  of  Judgment  and  execution 
in  behalf  of  complainants,  and  that  by  levy  of  such  prior  execu- 
tions, the  leasee  under  which  the  defendant  conducts  its  mining 
business  will  be  forfeited,  or,  at  all  events,  the  assets  of  defend- 
ant will  be  consumed  thereby,  and  nothing  will  be  left  for  the 
complainants,  is  no  ground  for  impounding  the  property  of  the 
defendant,  and  is  insufi^clent  to  support  a  bill  quia  timet  for 

such  purpose.     {Post,  pp.  423-434.) 

8.  SAMB.  Same.  Same.  Bill  quia  timet  will  not  lie  to  impound 
profits  of  a  corporation  to  secure  expected  Judgment  in  action 
of  tort. 
A  ground  for  fear  of  loss  alleged  in  such  case  that  the  defendant 
is  using  its  best  energies  towards  working  out  its  leases  and  Is 
distributing  the  avails  as  profits  among  its  stockholders,  and 
that  the  mines  will  be  exhausted  by  this  process,  and  in  the 
pockets  of  the  stockholders,  in  the  form  of  dividends,  before 
complainants  can  obtain  a  Judgment,  is  insufficient  to  support 
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a  bill  for  the  purpose  of  Impounding  defendant's  profits  or  to 
support  a  bill  quia  timet  for  such  purpose.   {Post,  pp.  432, 433.) 

4.  BEOEIVEB.  No  appointment  upon  bill  in  chancery  court 
to  aecnre  expected  judgment  in  action  of  tort. 

An  allegation  that  the  purpose  of  the  defendant  corporation  is 
to  exhaust  its  mines  and  property  by  earning  and  paying  out 
the  profits  and  dividends  in  order  to  defeat  the  complainant's 
and  other  persons  in  their  damage  suits  for  torts,  is  no  ground 
for  application  to  a  court  of  equity  for  the  appointment  of  re- 
ceiver  to  take  charge  of  the  assets  of  the  defendant — ^whatever 
might  be  the  relief  obtainable  by  att&chment  at  law.  {Post,  p. 
433.) 

5.  SAME.  Same.  No  appointment  at  instance  of  complainant 
to  secure  expected  judgment  in  action  of  tort  against  corporar 
tion,  when. 

The  chancery  court  Is  not  authorized  to  appoint  a  receiver,  either 
under  our  statutes  or  under  the  ordinary  powers  of  courts  of 
chancery,  at  the  instance  of  complainants  in  a  suit  for  the  ap- 
pointment of  a  receiver  as  its  real  object  or  chief  purpose,  to 
the  end  that  the  property  of  a  corporation  may  be  held  and  man- 
aged by  the  receiver  in  a  court  of  chancery  to  await  the  decis- 
ion of  such  action  at  law,  to  prevent  waste  of  the  corporate 
property  in  the  meantime,  with  the  view  of  having  It,  with  the 
accumulated  profits,  ready  to  turn  over  in  satisfaction  of  such 
judgment  as  may  be  obtained  in  such  action  at  law;  especially, 
where  it  is  not  alleged  that  the  corporation  owes  any  debts 
whatever,  or  that  there  is  any  ground  for  supposing  its  insolv- 
ency except  the  fact  that  a  large  number  of  damage  suits  have 
been  brought  against  it,  and  that  the  amounts  claimed  in  the 
various  writs  and  declarations  in  the  aggregate  exceed  the  total 
assets  of  the  corporation.     (Post,  pp.  434-445.) 

Code  cited  and  construed:    S^s.  4730»  4765,  5165,  5173,  5181,  5182, 

5549   (S.);   sees.  3716,  3750,  4154,  4162,  4163,  4518   (M.  &  V.); 
sees.  3000,  3037,  3417,  3425,  3426,  3768  (T.  &  3.  and  1858). 
Numerous  cases  in  other  States  cited  in  the  opinion,  pp.  436-444. 
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6.    8AHE.    Appointment  until  administration  can  be  granted. 

The  chancery  court  has  power  to  appoint  a  receiver  until  admin- 
istration can  be  granted,  where  the  right  of  administration  is 
in  litigation,  or  other  impediment  exists.     iPo8t,  p.  443.) 

Case  cited  and  approved:    Smiley  v.  Bell,  M.  &  T.,  378.  380. 


FROM  ANDERSON. 


Appeal  from  the  Chancery  Court  of  Anderson  Coun- 
ty.—Hugh  G.  Kyle,  Chancellor. 

Webb,  M^^Clung  &  Bakeb  and  Ingebsoll  &  Peyton^ 
for  plalntifif.  * 

Chables  T.  Cates,  Jb.,  R.  E.  L.  Mountcastlb,  and  H. 
B.  Lindsay,  for  defendants 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  by  Parthena  Slover,  the 
widow  of  Wm.  H.  Slover,  and  by  L.  Slover,  the  widow 
of  J.  B.  Slover. 

The  bill  charges,  in  substance,  that  Wm.  H.  Slover 
and  J.  B.  Slover  came  to  their  death  in  1902,  through  an 
explosion  in  the  Fraterville  mine  in  Anderson  County; 
that  this  explosion  was  caused  by  the  negligence  of  the 
defendant  company  and  E.  C.  Camp  and  G.  N.  Camp,  of- 
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fleers  of  the  company ;  that  over  180  people  were  killed  at 
the  same  time  in  the  mine;  that  more  than  150  suits  have 
been  brought,  and  are  now  pending  in  the  circuit  courts 
of  Enox  and  Anderson  counties,  to  recover  damages  for 
the  death  of  said  persons ;  that  the  aggr^ate  amount  of 
the  damages  thus  sued  for  exceeds  11,000,000,  a  sum  in 
excess  of  all  of  the  assets  of  the  defendant  company ; 
that  the  suits  of  complainants  were  not  among  the  first 
brought ;  that  perhaps  100  actions  antedated  their  suits ; 
that  it  is  therefore  probable  that  many  judgments  for 
damages  will,  in  the  due  course  of  proceedings  at  law,  be 
obtained,  before  they  recover  judgment;  that,  if  the  or- 
dinary course  of  law  be  pursued,  several  hundred  thou- 
sand dollars  of  assets  will  be  required  to  satisfy  such 
preceding  judgments,  and  this  will,  in  all  probability, 
exhaust  alf  of  the  assets  of  the  defendant  company,  and 
that  nothing  will  be  left  for  the  complainants. 

It  is  further  allied  that  the  defendant  company  is 
the  owner  in  fee  of  only  a  very  small  amount  of  real  es- 
tate, if  any ;  that  the  total  value  of  real  estate  supposed 
to  belong  to  it  is  less  than  |50,000 ;  that  the  chief  assets 
of  the  defendant  company  consist  of  leases  and  min- 
ing privileges  in  certain  coal  lands  owned  by  other  per- 
sons, with  certain  railway  rights  and  privileges  whicTi 
yield  large  revenues ;  that  complainants  believe  and  fear 
that  at  the  time  when  defendant's  property,  in  due 
course  of  law,  shall  be  brought  to  sale  for  the  satisfac- 
tion of  such  judgments  as  they  may  recover,  the  same 
will  realize  less  than  |100,000 ;  that  they  will  thus  be  de- 
prived of  realizing  anything  upon  their  hoped-for  recov- 
eries. 
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The  bill  further  alleges  "that  complamants  are  in- 
formed and  believe  that  the  said  defendant  company  is 
now  mining  upon  said  property  leased  by  it  more  than 
seven  hundred  tons  of  coal  daily,  all  of  which  is  sold 
under  a  permanent  contract  with  the  Southern  Railway 
Company  for  its  own  supply  of  fuel,  and  that  its  profits 
for  each  ton  of  coal  thus  sold  is  fifteen  cents ;  that  thus 
the  net  profits  upon  each  day's  operation  of  said  Coal 
Creek  Coal  Company  is  fully  flOO;  that  this  contract 
with  the  Southern  Railway  Company  does  not  consume 
the  entire  product  of  the  defendants'  operations,  but, 
as  complainants  are  informed  and  believe,  said  defend- 
ants sell  a  large  quantity  to  other  consumers,  so  that 
usually  the  annual  profits  of  this  contract  with  the  said 
railwjay  company  amounts  to  |30,000  of  steady  revenue 
^  the  defendant  company,  and  its  sales  to  other  persons 
aggregate  a  profit  of  about  |20,000  additional,  thus  mak- 
ing their  annual  net  profits  fully  |50,000/' 

The  bill  further  alleges  that  the  defendant  company 
has  a  large  revenue  from  the  rent  of  its  houses  to  min- 
ers. 

The  bill  further  proceeds:  "The  only  other  asset  be- 
longing to  said  defendant  from  which  complainants  and 
said  other  plaintiffs  can  expect  payment  of  their  just 
claims  consists  of  the  mines  which  are  located  on  coal 
lands  belonging  to  the  Coal  Creek  Mining  &  Manufac- 
turing Company,  and  leased  from  that  company  by  the 
Coal  Creek  Coal  Company;  that  the  coal  in  the  leased 
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lands  constitutes  its  only  values^  and  the  land  will  be- 
come valueless  when  the  coal  is  taken  out  of  it 

^^Complainants  are  informed^  believe,  and  charge  that 
the  Coal  Creek  Coal  Company  has,  since  said  actions  at 
law  were  begun,  declared  it  to  be  its  policy  to  delay  said 
suits  as  long  as  possible,  and  draw  the  coal  out  of  said 
mines  as  rapidly  as  possible,  and  pay  the  profits  out  in 
dividends  to  its  stockholders;  so  that  when  recoveries 
shall  be  had  in  said  actions  at  law  there  will  be  nothing 
but  an  empty  shell  for  your  complainants  and  said  other 
plaintiffs  in  said  actions  to  make  their  money  out  of, 
and  said  company  is  now  doing  this. 

"As  hereinbefore  stated,  said  mine  explosion  occurred 
on  May  19,  1902.  Immediately  thereafter  E.  C.  Camp, 
who  owned  over  fifty  per  cent,  of  the  |200,000  of  capital 
stock  of  the  Coal  Creek  Company,  and  his  brother,  G.  !NT 
Camp,  who  owns  more  than  f  25,000  of  the  stock  of  the 
said  company,  conceived  the  plan  of  delaying  the  said 
actions  at  law  as  long  as  possible,  and  in  the  meantime 
of  working  out  and  exhausting  the  coal  in  the  said  mines 
as  rapidly  as  possible,  and  with  this  purpose  and  end  in 
view,  so  complainants  aver  and  charge,  that  they  did, 
within  seven  days  after  the  occurrence  of  said  mine  dis- 
aster on  May  26, 1902,  declare  and  pay  out  to  themselves 
and  the  other  stockholders  a  dividend  of  |10,000,  and 
they  did,  on  October  14, 1902,  declare  and  pay  out  a  sec- 
ond dividend,  amounting  to  $16,000,  and  that  on  Decem- 
ber 2,  1902,  they  declared  and  paid  out  a  third  dividend 
of  120,000,  thus  malting  a  total  of  |46,000  paid  out  in  div- 
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idends  between  May  26  and  December  31, 1902,  and  they 
had,  just  previous  to  said  mine  disaster  on  March  27, 
1902,  declared  and  paid  out  a  dividend  of  |20,000  mak- 
ing a  total  of  156,000  in  cash  paid  out  in  dividends  dur- 
ing the  year  1902. 

"Your  complainants  further  aver  and  show,  upon  in- 
formation and  belief,  that  said  Coal  Creek  Coal  Com- 
pany and  its  stockholders  are  now  engaged  as  rapidly  as 
possible  in  robbing  said  mines,  that  is,  not  mining  them 
in  such  a  way  as  to  produce  the  greatest  ultimate  profit 
out  of  the  coal  therein,  and  are  drawing  the  pilliars  and 
otherwise  mining  said  property  in  such  a  way  as  to  pro- 
duce the  greatest  profit  in  the  shortest  possible  space  of 
time ;  and  complainants  aver  that  they  are  doing  this  in 
pursuance  of  their  fixed  plan  and  polidy  and  design  to 
reduce  to  cash  the  assets  of  said  company  as  quickly  as 
possible,  and  pay  the  same  out  in  dividends  among  the 
stockholders,  so  as  to  leave  no  funds  or  assets  with 
which  to  pay  the  judgments  which  will  be  obtained 
against  the  defendant  company  by  your  complainants; 
and  complainants  are  further  informed,  believe,  and 
charge  that  the  Coal  Creek  Coal  Company,  and  its 
stockholders^  if  permitted  to  mine  out  such  coal  at 
the  rapid  rate  at  which  they  are  now  exhausting  same 
will  mine  out  the  entire  body  of  the  coal  in  the  lands  cov- 
ered by  their  leases  within  the  next  four  years,  or  five 
years  at  mosf 

The  bill  further  alleges:  "That  complainants  are  in- 
formed, believe,  and  charge  that  the  lease  from  the  Coal 
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Creek  Mining  &  Manufacturing  Company  to  the  defend- 
ant Coal  Creek  Coal  Company,  under  and  by  virtue  of 
which  said  defendant  holds  and  operates  the  mines,  pro- 
vides that,  in  case  execution  shall  be  levied  upon  the 
same,  the  lessor  shall  have  the  right  to  declare  said 
lease  terminated,  and  resume  possession  of  said 
leased  premises.  This  provision  was,  no  doubt,  in- 
serted for  the  purpose  of  preventing  the  working  of  said 
mines  and  the  payment  of  royalties  to  the  lessor  from 
being  stopped ;  but  the  oi>eration  of  said  mine  by  a  re- 
ceiver of  your  honor's  court  would  not  stop  the  work  of 
said  mines  and  the  payment  of  royalties.  If,  however, 
complainants  and  the  other  plaintiffs  in  said  actions  at 
law  must  wait  until  they  recover  judgments  at  law,  and 
then  levy  upon  said  leasehold,  the  lessor  may  instantly 
terminate  the  defendant's  title  and  defeat  complainants 
altogether  in  the  collection  of  their  claims." 

The  bill  does  not  charge  any  debts  to  exist,  but  only 
the  several  actions  for  damages  above  referred  to. 
Speaking  in  respect  of  these  claims  for  damages  so  pre- 
ferred, the  bill  charges  as  follows : 

^^Complainants  charge,  in  view  of  the  heavy  liabilities 
hereinbefore  mentioned  (those  involved  in  the  damage 
suits),  and  the  smallness  and  character  of  its  assets, 
that  said  defendant  Coal  Creek  Coal  Company  is  insol- 
vent, and  should  be  wound  up  as  an  insolvent  corpora- 
tion in  this  court  and  in  this  cause." 

The  bill  prays  that  it  may  be  taken  and  maintained 
as  a  general  creditors'  bill  filed  in  behalf  of  the  present 
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complainantfif,  and  in  behalf  of  the  plaintiffs  in  all  the 
other  actions  at  law,  and  in  behalf  of  all  the  creditors 
of  the  corporation ;  "that  a  receiver  be  appointed  at  once 
to  take  charge  of  all  the  assets  of  the  defendant  Goal 
Greek  Goal  Gompany,  and  operate  said  mines,  and  col- 
lect the  rents  of  said  other  lands  and  the  houses  on  the 
said  defendant  Goal  Greek  Goal  Gompany  and  any  and 
all  other  property  belonging  to  said  defendant,  and  to 
preserve  said  property  and  all  the  rents  and  income 
thereof  until  adjudications  of  the  rights  of  said  parties 
shall  be  made;  that  an  order  be  made  assuming  juris- 
diction of  this  bill  as  a  general  creditors'  bill  to  wind  up 
the  defendant  as  an  insolvent  corporation  for  the  bene- 
fit of  complainants  and  said  other  plaintiffs  in  said  act- 
ions at  law;  that  said  plaintiffs  in  said  actions  at  law 
shall  be  permitted  to  prosecute  their  said  suits  to 
final  judgments,  but  requiring  them  to  file  tran- 
scripts of  such  judgments  in  this  cause  for  payment, 
and  inhibiting  and  enjoining  them  and  all  other  credit- 
ors Imd  claimants  from  otherwise  suing  the  said  defend- 
ants or  attempting  to  subject  the  property  and  assets 
of  said  defendant  by  levy  or  otherwise  except  in  this 
cause  and  in  this  court ;  that,  owing  to  the  peculiar  char- 
acter of  said  mining  property,  the  receiver  be  required 
to  operate  same  and  accumulate  a  fund  for  the  ultimate 
payment  of  the  claims  of  complainants  and  other  claim- 
ants ;  that  all  such  orders,  decrees,  and  proceedings  may 
be  made,  pronounced,  and  had  as  shall  be  necessary  and 
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proper  to  effect  the  objects  and  purposes  of  this  bill," 
and  for  general  relief. 

The  company  demurred  to  the  bill,  and  made  therein 
the  following  points:  First,  that  it  contains  no  equity 
on  its  face,  in  that  it  appears  the  defendant  is  a  going 
concern,  and  solvent,  and  no  liabilities  are  shown 
agninst  it  except  such  as  set  forth  in  the  damage  suits, 
which  liabilities  are  not  admitted  by  the  company,  but 
are  shown  to  be  denied  and  contested ;  second,  that  com- 
plainants' bill  is  unknown  to  the  forms  of  law;  third, 
that  no  cause  of  action  is  found  in  the  allegations  that 
the  defendant  company  is  mining  coal  and  dividing  the 
profits  among  its  stockholders,  nor  in  the  fact  that  its 
lessor  will  have  the  right  to  take  possession  of  the  prop- 
erty in  case  execution  should  be  levied  upon  the  lease- 
hold interest  which  the  defendant  company  obtained 
from  the  said  Coal  Creek  Mining  &  Manufacturing 
Company;  fourth,  that  the  bill  charges  that  the  other 
two  defendants,  the  two  Camps,  are  liable,  and  does  not 
all^e  that  they  are  insolvent,  and  hence,  if  there  be*  any 
right  of  recovery,  it  appears  from  the  bill  that  the  judg- 
ments may  be  collected  out  of  said  two  defendants.  We 
have  omitted  one  of  the  grounds  of  demurrer,  which  re- 
fers to  an  allegation  in  the  bill  which  we  have  also 
omitted,  concerning  the  finding  of  the  coroner's  jury, 
such  finding  being  wholly  beside  the  present  inquiry. 

In  disposing  of  the  foregoing  grounds  of  demurrer  we 
shall  not  take  them  up  seriatim  but  in  such  order  as  may 
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seem  the  most  convenient ;  nor  shall  we  discuss  the  last 
ona 

It  is  obviously  true  that  claims  against  a  corporation 
based  on  unliquidated  damages  for  torts  allied  to  have 
been  committed  by  it  cannot,  standing  alone,  form  any 
basis  for  a  creditors'  bill  in  equity  against  such  corpora- 
tion. This  is  too  plain  to  need  the  citation  'of  authority. 
If  the  rule  were  otherwise,  it  would  be  within  the  power 
of  any  designing  person  to  wreck  a  corporation  by  su- 
ing it  for  a  tort  and  laying  the  damages  high  enough  in 
the  writ  or  summons  and  d^laration  to  more  than  cover 
all  of  its  assets.  Such  a  case  cannot  be  brought  within 
the  scope  of  the  rule  asserted  by  some  authorities  that 
a  creditor  by  judgment  ( Union  Miit.  Life  his.  Co.  v.  Un- 
ton.  Mills  Plaster  Co.  [C.  0.],  37  Fed.,  286,  3  L.  R.  A., 
90,  94),  or  even  a  simple  contract  creditor  (2  Morawetz, 
Corp.,  797,  860),  may,  under  proper  allegation,  sue  out 
an  injunction  and  obtain  the  appointment  of  a  receiver 
to  prevent  waste  and  misapplication  of  the  assets  of  a 
corporation,  when  such  waste  imminently  imperials  the 
collection  of  his  debt. 

It  is  clear  from  the  face  of  the  bill  that  the  only  pur- 
pose for  which  the  injunction  was  sought  was  to  prevent 
the  interference  of  other  persons  with  the  property 
asked  to  be  plisiced  in  the  hands  of  a  receiver,  pending 
the  winding  up  of  the  corporation  and  the  distribution 
of  its  assets  under  the  supposed  general  creditor  feature 
of  the  bill. 

Likewise  there  can  be  no  doubt  that  the  chief  purpose 
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of  the  bill  was  to  obtain  the  appointment  of  a  receiver 
in  order  that  the  court  might,  through  such  receiver, 
hold  and  administer  the  property  of  the  corporation, 
and  have  it  ready  to  hand  over  to  the  plaintiffs  in  sun- 
dry suits  at  law,  upon  final  judgment  having  been  pro- 
nounced in  all  of  the  one  hundred  and  fifty-odd  suits 
pending  against  the  corporation  in  the  circuit  courts  of 
Anderson  and  Knox  counties;  and  this,  too,  when  it  is 
not  alleged  that  the  corporation  owes  any  debts  what- 
ever, or  that  there  is  any  ground  for  supposing  its  insol- 
vency except  the  fact  that  a  large  number  of  damage 
suits  have  been  brought  against  it,  and  that  the  amounts 
claimed  in  the  various  writs  and  declarations  in  the  ag- 
gregate exceed  the  total  assets  of  such  corporation. 

The  counsel  for  the  complainants  do  not  cite  any  au- 
thority for  such  an  extraordinary  bill,  and  after  a  very 
extended  examination  of  the  subject,  we  have  not  been 
able  to  discover  any. 

Counsel  say  in  the  brief  that  they  rely  upon  the  prin- 
ciple that  supports  bills  quia  timet.  We  are  not  aware 
that  this  principle  has  ever  been  extended  so  far  as  it  is 
now  sought  to  extend  it.  One  ground  alleged  for  fear 
of  loss  to  the  complainants  is  that  in  earlier  suits  judg- 
ment and  execution  will  be  obtained  prior  to  the  obten- 
tion  of  judgment  and  execution  in  behalf  of  the  com- 
plainants, and  that  by  levy  of  such  prior  executions  the 
leases  under  which  the  defendant  conducts  its  mining 
business  will  be  forfeited,  or,  at  all  events,  the  assets  of 
the  defendant  will  be  consumed  thereby,  and  there  will 


5  Gates]  SEPTEMBER  TERM,  1904.  433 

Slover  Y.  Coal  Co. 

be  nothing  left  for  the  complainants.  This  is  no  ground 
for  impounding  the  property  of  the  defendant.  If  the 
fears  of  creditors  were  good  reasons  for  impounding  the 
property  of  debtors,  not  many  debtors  would  be  out  of 
the  hands  of  the  courts.  And  how  great  the  injustice 
of  such  a  rule  would  be  when  it  is  left  to  the  supposed 
creditor,  as  in  damage  suits,  to  himself  fix  the  presump- 
tive amount  of  liability  by  the  mere  act  of  stating  it  in 
his  writ  and  declaration. 

Another  ground  for^fear  allied  is  that  the  defendant 
company  is  using  its  best  energies  towards  working  out 
the  leases,  and  is  distributing  the  avails  as  profits 
among  its  stockholders,  and  that  the  mines  will  be  ex- 
hausted  by  this  process,  and  in  the  pockets  of  the  stock- 
holders in  the  form  of  dividends,  before  the  complain- 
ants can  obtain  a  judgment.  It  is  alleged  that  the  pur- 
pose of  the  defendant  is  to  so  exhaust  the  mines  in  order 
to  defeat  the  complainants  and  other  persons  having 
damage  suits.  If  there  be  any  relief  for  the  complain- 
ants on  this  state  of  facts — a  point  which  we  should  not 
undertake  to  decide  in  the  present  case — it  would  be  by 
attachment  at  law,  the  only  forum  that  can  try  a  suit 
for  unliquidated  damages  to  persons  or  property,  and 
not  by  application  to  a  court  of  equity  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  assets  of  the 
company. 

As  we  have  said,  really  the  only  object  of  the  bill  is  to 
have  a  receiver  appointed  to  take  charge  of  the  assets  of 
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the  defendant  corporation,  a  solvent  concern,  hold  and 
administer  those  assets  pending  the  litigation  of  the 
damage  suits  in  the  circuit  courts  referred  to,  and  to 
have  them  ready  for  distribution  among  the  several 
plaintiffs  in  these  suits  when  they  shall  all  have  been 
brought  to  a  close,  or  for  distribution  among  such  of 
them  as  shall  obtain  judgments  against  the  defendant. 

Our  statutes  upon  the  subject  of  appointing  receivers, 
so  far  as  they  have  any  bearing  at  all  upon  the  phase 
of  the  subject  under  examination  in  the  present  case,  are 
as  follows : 

"The  courts  of  this  State  are  all  vested  with  power  to 
appoint  receivers  for  the  safe-keeping,  collection,  man- 
agement, and  disposition  of  property  in  litigation  in 
such  courts,  whenever  necessary  to  the  ends  of  substan- 
tial justice,  in  like  manner  as  receivers  are  appointed  in 
courts  of  chancery."   Shannon's  Code,  section  5549. 

"The  party  in  whose  favor  a  judgment  or  decree  is 
rendered  against  a  corporation  may  sue  out  a  distringas 
or  fieri  facias^  to  be  levied  as  well  on  the  choses  in  action 
as  on  the  goods,  chattels,  lands,  and  tenements,  of  the 
corporation,  and,  in  case  of  a  levy  on  choses  in  action, 
the  court  may  appoint  a  receiver  to  collect  the  same." 
Shannon's  Code,  section  4730;  See  Id.,  section  4765. 

"An  action  lies  under  the  provisions  of  this  chapter, 
in  the  name  of  the  State  against  the  person  or  corpora- 
tion offending  in  the  following  cases:  .  .  .  (3) 
When  any  persons  act  as  a  corporation  within  this 
State,  without  being  authorized  by  law;  (4)  or  if  being 
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incorporated,  they  omit  acts  which  amount  to  a  surren- 
der or  forfeiture  of  their  rights  and  privileges  as  a  cor- 
poration; (5)  or  exercise  powers  not  conferred  by  law; 
(6)  or  fail  to  exercise  powers  conferred  by  law  and  es- 
sential to  the  corporate  existence."  Shannon's  Code,  sec- 
tion 5165.  :  "The  court  is  authorized,  uflpn  the  filing  of 
the  bill,  properly  verified,  in  all  proper  cases,  to  grant 
attachments  and  injunctions,  and  appoint  receivers  to 
efifect  the  ends  of  justice,  and  to  make  all  such  orders, 
rules  and  decrees,  according  to  the  practice  of  a  court  of 
chancery,  as  may  be  necessary  to  accomplish  the  objects 
had  in  view."  Shannon's  Code,  section  5173.  "If  it  be 
adjudged  that  a  defendant  corporation  has,  by  neglect, 
nonuser,  abuse,  or  surrender,  forfeited  its  corporate 
rights,  judgment  will  be  rendered  that  it  be  altogether 
excluded  from  such  rights  and  be  dissolved;  and  also 
that  the  corporation,  its  directors,  or  managers,  as  the 
case  may  be,  pay  the  costs."  Shannon's  Code,  section 
5181.  "Such  judgment  of  dissolution  does  not  extin- 
guish the  debts  due  to  or  from  the  corporation ;  but  the 
cou^t  shall  appoint  a  receiver,  with  full  power  to  take 
possession  of  all  the  debts  and  property,  and  sell,  dis- 
pose of,  collect,  and  distribute,  the  same  among  the  cred- 
itors and  other  persons  interested,  under  the  orders  of 
the  court."    Shannon's  Code,  section  5182. 

And,  in  addition,  it  may  be  said  that  courts  of  chan- 
cery in  this  State  have,  from  the  earliest  period  of  their 
existence,  without  special  reference  to  the  foregoing 
statutes,  assumed  to  exercise  all  the  powers  that  courts 
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of  chancery  generally  exercise  in  respect  of  the  matter 
of  appointing  receivera 

The  general  and  well-nigh  universal  rule  is  that  re- 
ceiverships are  only  provisional,  or  auxiliary  to  the 
main  purpose  of  an  action ;  and  that,  if  the  jurisdiction 
exist  to  make  4he  appointment  of  a  receiver  the  chief 
purpose  of  the  action,  it  is  rarely  exercised.  Vila  v. 
Grmd  Island,  etc.,  Co.  (Neb.),  97  N.  W.,  613,  63  L.  R. 
A.,  791;  State,  exrel.  Merriam,  v.  Ro88  (Mo.),  25  S.  W., 
947,  23  L.  R.  A.,  534;  Whitney  v.  Ha^iover  Nat.  Bank 
(Misa),  15  South.,  33,  23  L.  R.  A.,  531;  Wallace  v. 
Pierce-Wallace  Pub.  Co.  (Iowa),  70  N.  W.,  216,  38  L.  R. 
A.,  122,  63  Am.  St.  Rep.,  389;  French  Bank  Case  {La 
Societe  Francaise  v.  15  Judicial  Diet.  0*. ) ,  53  Cal.,  495 ; 
Jones  V.  Bank  of  Leadrille,  10  Colo.,  465,  17  Pac,  276 ; 
Nea:il  V.  Hill,  16  Cal.,  145,  76  Am.  Dec.,  508 ;  Smith,  Re- 
ceiverships, section  13;  Spelling,  Priv.  Corp.,  section 
851 ;  23  Am.  &  Eng.  Ency.  Law,  p.  1001. 

In  the  first  cited  case — Vila  v.  Orand  Island,  etc.,  Co., 
supra — there  is  a  full  and  able  discussion  of  the  ques- 
tion, with  a  copious  citation  of  authorities  both  ii^  the 
original  opinion  and  in  the  opinion  delivered  on  the  pe- 
tition for  rehearing.    In  the  latter  it  is  said : 

"In  the  former  opinion  it  was  held  that  a  receiver- 
ship is  a  purely  auxiliary  remedy,  and  cannot  be  main- 
tained in  a  proceeding  instituted  solely  for  that  purpose. 
The  enunciation  of  this  proposition  is  vigorously  chal- 
lenged by  appellee^s  counsel,  but  a  full  investigation  and 
consideration  of  the  subject  has  dispelled  from  our 
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minds  all  doubts,  if  any  have  heretofore  existed,  as  to  its 
being  a  correct  and  sound  exposition  of  the  principles  of 
equity  governing  and  controlling  a  suit  when  applied 
to  a  condition  of  facts  such  as  are  presented  by  the  rec- 
ord in  the  case  at  bar.  Of  course,  when  the  statute  au- 
thorizes it,  and  in  some  well-recognized  exceptions  to 
the  general  rule,  the  appointment  of  a  receiver  may  be 
and  is  the  main  object  and  purpose  of  the  suit  or  pro- 
ceedings. It  is  likewise  true  that  in  some  cases  of  ex- 
traordinary character  aflfecting  quasi  public  corpora- 
tions, and,  where  public  interests  are  so  involved  as  to 
demand  the  extension  of  the  equitable  principles  appli- 
cable to  receiverships  so  as  to  protect  such  interests, 
some  courts  have  assumed  jurisdiction,  and  claim  au- 
thority to  appoint  a  receiver  when  that  is  the  main  pur- 
pose of  the  suit ;  yet  such  cases  have  been  characterized 
as  announcing  a  doctrine  both  novel  and  unusual.  In 
all  such  cases  the  object  of  such  appointment  is  to  pre- 
serve and  hold  intact  the  property  intrusted  to  the  re- 
ceiver, and  not  to  destroy,  dismember,  or  by  receiver's 
sale  to  dispossess  the  corporation  of  its  property  and 
franchises." 

In  State,  ex  rel.  Merriam,  v.  Ross,  supra,  the  supreme 
court  of  Missouri,  said : 

"That  a  court  of  equity  has  no  inherent  power,  except 
in  some  few  cases  of  particular  jurisdiction,  to  appoint 
a  receiver,  except  as  an  incident  to  and  in  a  suit  pend- 
ing, has  hitherto,  with  the  exception  of  the  Wahash 
Case  (0.  C;  29  Fed.  618),  been  a  universally-accepted 
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doctrine;  and  outside  of  that  case  the  doctrine  that  a 
court  of  equity,  without  statutory  authority,  has  juris- 
diction, upon  the  application  of  an  insolvent  corpora- 
tion, to  take  charge  of  and  administer  its  affairs  through 
a  receiver,  not  only  has  no  support,  but  whenever  sug- 
gested has  been  repudiated.  The  following  are  a  few 
of  the  many  authorities  that  might  be  cited  in  support 
of  these  positions^' — citing  Jones  v.  Bank  of  LeadvUle, 
supra ;  French  Bank  Case,  supra ;  ^eall  v.  Hill,  supra ; 
Smith  V.  Los  Angeles  Super.  Ct.  (Cal.),  32  Pac,  322; 
Hugh  V.  McRae,  Chase,  466,  Fed.  Cas.  No.  6840 ;  People 
V.  St  Clair  Cir.  Judge,  31  Mich.,  456 ;  Kimball  v.  Goodr 
burn,S2  Mich.,  11;  French  y.  Gifford,  30  Iowa,  160; 
Whitehead  v.  Wooten,  43  Miss.,  523;  Ex  parte  Whitfield, 
2  Atk.,  315 ;  Wait,  Ins.  Corp.,  sec.  183 ;  Gluck  &  B., 
Receivers,  sec.  27. 

The  nature  of  the  Wabash  case  is  thus  stated  in  the 
opinion  just  quoted  from  in  an  excerpt  from  Central 
Trust  Co.  V.  WaJ)ash,  St.  L.  &  P.  R.  Co.  (O.  C),  29  Fed., 
618,  wherein  Treat,  J.,  states  the  nature  and  origin  of 
the  proceeding  as  follow^s : 

"In  order  that  this  matter  may  not  be  misunderstood, 
for  it  is  important  in  its  vast  reaching  consequences,  it 
should  be  stated  that  it  w-as  not  an  application  by  a 
mortgagee  to  foreclose.  It  was  an  application  by  the 
corporation  itself,  concerning  which  a  great  deal  of 
comment  has  been  made  elsewhei^e.  The  application 
was  originally  made  to  myself  in  this  circuit,  which  is 
limited  in  extent.    I  hesitated.     I  found  that    Judge 


5  Gates]  SEPTEMBER  TERM,  1904.  439 

Slover  V.  Coal  Co. 

Shipman,  a  very  learned  and  able  judge,  had  gone  over 
in  extenso  that  class  of  thought.  After  further  consid- 
eration with  respect  thereto,  I  reached  the  conclusion 
that  his  views  were  correct,  to  wit :  ^Here  is  a  vast  sys- 
tem, extending  through  many  States  and  many  judicial 
districts.  A  default  it  was  certain  would  have  been 
made  in  a  few  days.  What  should  be  done?  The  in- 
terests of  all  concerned  required  that  some  judicial  ac- 
tion should  be  had  for  conservation  of  these  interests — 
stockholders,  bondholders,  creditors  at  large,'  etc.  And 
after  patient  thought,  I  reached  the  conclusion  that 
Brother  Shipman  was  right.'' 

The  cases  of  Miner  v.  Belle  Isle  Ice  Co.  (Mich.),  53 
N,  W.,  218,  17  L.  R.  A.,  412;  State,  ex  rel.,  v.  Second 
Judicial  Dist.  Ct.  (Mont),  39  Pac,  316,  27  L.  R.  A., 
392,  48  Am.  St.  Rep.,  682;  Columbia  Athletic  Club  v. 
State,  ex  rel.  (Ind.),  40  N.  E.,  914,  28  L.  R.  A.,  727,  52 
Am.  St.  Rep.,  407 ;  and  Supreme  Sitting  of  the  Order  of 
Iron  Hall  v.  Baker  (Ind.),  33  N.  E.,  1128,  20  L.  R.  A., 
210,  have  been  referred  to  as  falling  within  the  excep- 
tion. 

We  hardly  think,  however,  that  all  of  these  cases  can 
be  so  classed.  The  first  was  a  case  where  a  court  of 
equity  assumed  jurisdiction  to  wind  up  a  corporation  at 
the  suit  of  a  minority  stockholder,  and,  as  incidental 
thereto,  to  appoint  a  receiver,  with  an  order  for  an  ac- 
counting, where  the  corporation  had  utterly  failed  of  its 
purpose  because  of  fraudulent  mismanagement  and  mis- 
appropriation of  its  funds  in  the  interest  of  one  who 
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owned  a  majority  of  the  stock,  some  of  which  was  held 
by  directors  who  were  "dummies"  under  his  control. 
The  chief  question  discussed  was  whether  courts  of 
equity  possessed  the  power  to  wind  up  a  corporation  in 

I 

the  absence  of  statutory  authority,  and  it  was  held  that 
the  power  existed  under  the  facts  stated. 

The  second  case  cited  is  nearer  the  point.  The  propo- 
sition announced  in  that  case  was  that  a  receiver  of  a 
corporation  might  be  appointed  on  the  application  of 
minority  stockholders,  pending  the  investigation  of 
charges  of  outrageous  frauds  on  the  part  of  the  majority 
stockholders  and  managers  in  a  suit  for  an  injunction 
against  the  negotiation  of  enforced  or  fraudulent  obli- 
gations created  by  them,  and  for  other  relief,  although 
the  latter  did  not  extend  to  the  winding  up  of  the  cor- 
poration. Distinguishing  this  case  from  the  case  of  The 
French  Bank  and  kindred  cases  cited  supra,  the  court 
said : 

"In  the  California  case  an  important  element  of  the 
decision,  as  it  appears,  was  that  the  appointment  of  the 
receiver  acted  as  a  dissolution  of  the  corporation.  In 
the  case  at  bar  no  such  result  is  intended  by  the  order 
appointing  the  receiver,  or  is  accomplished  by  that 
order.  It  is  true  that  the  complainant  in  the  case  in 
the  district  court  asks  for  a  dissolution  of  the  corpora- 
tion, but  whether  such  relief  may  be  granted  in  that 
action  is  not  now  before  us  for  review.  The  complain- 
ant also  asks  for  another  relief,  as  set  forth  in  the 
statement,  namely,  that  the  negotiation  of  the  notes 
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described  be  restrained,  that  the  foreclosure  of  the  mort- 
gage be  prohibited,  and  that  the  notes  and  mortgage  be 
declared  null  and  void.  While  the  determination  of 
these  matters  is  pending  in  the  action,  the  receiver  is 
to  act.  His  appointment  is  peniienfeJife  only,  and  he 
is  authorized  to  do  only  those  acts  which  are  peculiarly 
pendente  lite.  .  .  .  The  receiver  is  not  to  wind  up 
the  affairs  of  the  corporation  under  his  appointment. 
He.is  simply  to  manage  the  affairs  of  the  same  while 
charges  of  the  most  outrageous  frauds  by  the  managers 
and  controllers  of  the  corporation  are  being  investigated 
in  the  trial  of  the  action." 

In  Columbian  Athletic  Club  v.  State,  ex  rel.,  it  ap- 
pears that  a  bill  was  filed  for  the  dissolution  of  a  cor- 
poration on  the  ground  that  it  had  forfeited  its  fran- 
chise, and  for  an  injunction  to  restrain  in  the  meantime 
the  exercise  of  the  franchises  claimed,  and  for  a  receiver 
to  take  charge  of  the  property  until  the  further  order 
of  the  court.  As  a  ground  for  the  appointment  of  the 
receiver  it  was  alleged  that,  unless  a  receiver  should  be 
appointed,  the  defendant  below,  the  athletic  club,  which 
had  been  unlawfully  promoting  prize  fights,  would 
falsely  and  fraudulently  assign  its  rights  and  property 
to  certain  coconspirators  so  that  prize  fighting  and 
other  unlawful  acts  might  be  still  conducted,  notwith- 
standing the  order  of  the  court  granting  the  injunction. 
Concerning  the  receivership  which  was  granted  in  the 
court  below,  and  which  action  was  made  the  subject  of 
attack  in  the  supreme  court,  the  latter  court  said : 
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"If  equity  may  so  interpose,  certainly  it  may  make 
its  interposition  effective.  As  shown  by  the  informa- 
tion, the  injunction  if  issued  would  not,  of  itself,  have 
been  sufficient  to  restrain  the  nuisance  without  the  aid 
of  the  receivership.  But  equitable  remedies  must  be 
complete.  The  arm  of  equity  is  not  shortened,  but  will 
reach  out  to  secure  full  right  in  the  premises.  The  re- 
ceivership being  therefore  necessary  in  order  to  secure 
the  full  effect  of  the  injunction,  equity  will  not  refjain 
from  the  appointment  of  a  receiver  for  such  purpose. 
The  receivership  in  this  case  is  not  necessarily  for  the 
sequestration  and  sale  of  the  property,  but  only  to  take 
charge  of  the  same  until  the  further  order  of  the  court, 
and  in  aid  of  the  injunction." 

The  case  of  Supreme  Sitting  of  the  Order  of  Iron  Hall 
V.  Bdker  went  off  on  a  construction  of  an  Indiana  stat- 
ute, and  need  not  be  further  referred  to.  There  is,  how- 
ever, a  valuable  note  (20  L.  R.  A.,  210-214)  appended 
to  this  case,  containing  a  large  collection  of  authorities. 
In  this  note  the  annotator  recognizes  the  prevailing 
doctrine  as  above  stated,  but  cites  certain  exceptions 
thereto,  as  follows,  viz. :  That  the  appointment  of  a  re- 
ceiver may  be  made  the  main  purpose  of  an  action  when 
a  corporation  ceases  to  exist,  or  abandons  its  business, 
and  neglects  to  elect  its  officers,  and  there  is  no  one  to 
administer  or  care  for  its  effects  (citing  Smith  v.  Dan- 
zig, 64  How.  Prac,  320 ;  LoAvrence  v.  Greemmch  F.  Ins-. 
Co.,  1  Paige,  587 ;  Crumlish's  Adm'r  v.  Shena/ndoah  Val- 
ley R.  Co.,  28  W.  Va.,  623 ;  Finney  v.  Bennett,  27  Grat., 
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365;  Buck  v.  Piedmont  &  A.  L.  Ins.  Co.  [C.  C],  4 
Hughes,  415,  4  Fed.,  849 ;  Stark  v.  Burke,  5  La.  Ann., 
740 ;  St.  Louis  &  S.  Goal  &  Min.  Co.  v.  Edwards,  103 
111.,  472;  Consolidated  Tank  Line  Co.  v.  Kansas  City 
Tarnish  Co.  [C.  C],  43  Fed.,  204) ;  or  where  there  is 
such  a  dispute  among  the  members  of  a  governing  body 
as  prevents  the  affairs  being  carried  on  properly  (citing 
Featherstone  v.  Cooke,  L.  R.,  16  Eq.,  298 ;  Trade  Aux- 
iliary Co.  V.  Vickers,  L.  R.,  16  Eq.,  303 ;  Shepherd  V. 
Oxenford  1  Kay  &  J.,  491) ;  or  for  the  protection  of  ^ 
creditors  where  there  is  danger  of  irreparable  loss,  and 
a  receiver  is  necessary  to  protect  their  rights  ( citing 
Wayne  Pike  Co.  v.  Hammons,  129  Ind.,  368,  27  N.  E., 
487 ;  Conro  v.  Cray,  4  How.  Prac,  166 ;  Sage  v.  Memphis 
d  L.  R.  R.  Co.,  125  U.  S.,  361,  8  Sup.  Ct.,  887,  31  L. 
Ed.,  694 ;  Kennedy  v.  St.  Paul  d  P.  R.  Co.,  2  Dill.,  448, 
Fed.  Gas.  No.  7,706). 

It  was  at  an  early  day  held  in  this  State  that  a  court 
of  chancery  had  power  to  appoint  a  receiver  until  ad- 
ministration could  be  granted,  where  the  right  Qt  ad- 
ministration was  in  litigation,  or  other  impediment 
existed.  Smiley  v.  Bell,  Mart.  &  Y.,  378,  380,  17  Am. 
Dec.,  813.  It  has  also  been  held  that  pending  litigation 
over  the  probate  of  a  will,  and  during  the  interval  before 
an  executor  or  administrator  is  appointed,  a  court  of 
equity  may  appoint  a  receiver  of  personal  property  and 
of  the  rents  and  profits  of  the  realty,  where  there  is 
danger  of  loss,  misuse,  or  misapplication.  23  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.),  p.  1015,  and  cases  cited; 
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or  for  the  estate  of  an  infant  when  there  is  no  guardian 
or  trustee  (Id.,  p.  1016) ;  or  for  the  estate  of  an  idiot 
or  lunatic,  pending  the  return  or  decision  upon  the  in- 
quisition of  lunacy  ( Id. ) . 

Thus  it  appears  that,  while  there  are  some  exceptions, 
both  as  respects  corporations  and  the  estate  of  private 
individuals,  to  the  rule  that  the  appointment  of  a  re- 
ceiver in  equity  is  merely  auxiliary  to  a  pending  litiga- 
tion, and  that  such  action  may  occasionally  be  the  ob- 
ject of  the  suit  itself,  and  that  as  to  corporations  the 
power  may,  under  some  peculiar  states  of  fact,  be  in- 
voked in  behalf  of  creditors,  yet  such  creditors  must  gen- 
erally be  judgment  or  lien  creditors  ( Wallace  v.  Pierce- 
Wallace  Pub.  Co.  (Iowa),  70  N.  W.,216,  38  L.K  A.,  122, 
63  Am.  St  Rep.,  389 ;  Union  Mut.  L.  Ins.  Co.  v.  Union 
Mills  Plaster  Co.  (C.  C),  37  Fed.,  286,  3  L.  R.  A.,  90,  94; 
5  Thomps.,  Corp.,  sec.  6839),  or  at  least  creditors  by  con- 
tract (5  Thompson  on  Corp.,  sec.  6840;  2  Morawetz, 
Corp.,  sees.  797,  860).  We  know  of  no  authority,  and 
have  not  been  able  to  discover  any,  in  which  the  power 
has  been  invoked  in  behalf  of  persons  suing  in  tort,  to 
the  end  that  the  property  of  a  corporation  may  be  held 
and  managed  by  a  receiver  in  a  court  of  chancery  to 
await  the  decision  of  such  actions  to  prevent  waste  of 
the  corporate  property  in  the  meantime,  with  a  view  to 
having  it  ready  to  turn  over  in  satisfaction  of  such  judg- 
ments as  may  be  obtained  in  such  action  at  law.  Nor 
do  we  think,  on  principle,  that  the  power  of  the  court  to 
appoint  receivers  should  be  or  could  be  directed  to  such 
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use.  And  it  is  certainly  true  that  the  danger  of  waste 
would  have  to  be  made  to  appear  very  clearly,  and 
shown  to  be  imminent,  before  the  court  would  in  any 
case,  in  behalf  of  contract  creditors  even,  be  justified  in 
taking  the  management  of  a  presently  solvent,  going, 
concern  out  of  the  hands  of  the  directors  and  managers 
chosen  by  its  stockholders^  and  in  placing  it  in  the  con- 
trol of  a  receiver  of  the  court. 

For  the  reasons  stated,  we  are  of  the  opinion  that  the 
first  and  gei^ond  grounds  of  demurrer  are  well  taken, 
and  that  the  court  of  chancery  appeals  acted  correctly 
in  dismissing  the  bill.  The  decree  of  that  court  is  ac- 
cordingly afl^med. 
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W.  R.  Johnson  et  al.  v.  T.  J.  Donohue  et  al. 
(Knoxville.    September  Term,  1904.) 

1.  ASSIOmiCBNT  OF  CHOSES  IN  ACTION.  Assignment  of 
funds  accrued  and  to  accrue  subsequently  under  an  existing 
contract  may  be  validly  made. 

The  assignment  of  funds  already  ticcrued  and  all  the  contingent 
funds  that  may  hereafter  accrue  under  an  existing  contract, 
perfected  by  notice,  may  be  validly  made,  and  will  entitle  the 
assignee  to  the  funds;  for  while  the  subsequently  accruing 
funds  are  contingent,  still  they  have  a  potential  eiistence  when 
the  assignment  is  executed. 

Cases  cited  and  approved:  Winslow  v.  Insurance  Co.,  4  Mete. 
(Mass.),  306;  Jones  v.  Richardson,  10  Mete.  (Mass.),  481;  In 
Re  Howe,  1  Paige,  125;  White  v.  Carpenter,  2  Paige,  217;  Field 
V.  New  York,  6  N.  Y.,  179;  Mitchell  v.  Winslow,  2  Story,  630; 
Willink  V.  Canal  &  Banking  Co.,  4  N.  J.  Bq.,  377;  Butt  v.  BUett, 
19  Wall.,  544;  Pennock  v.  Coe,  23  How.,  117. 

2.  SAME.  Same.  Bight  of  assignee  is  not  affected  by  assignors' 
bankruptcy  so  far  as  subsequent  creditors  are  concerned. 

Where  an  insolvent  debtor,  within  four  months  prior  to  his  be- 
ing adjudged  a  bankrupt,  made  an  assignment  of  a  contingent 
fund  having  a  potential  existence,  but  to  accrue  thereafter  un- 
der an  existing  contract,  the  assignment  is  not  invalidated  by 
such  adjudication  of  bankruptcy  in  favor  of  creditors  whose 
debts  were  created  after  the  bankrupt's  final  dischargew 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCoNNBLL,  Chancellor. 
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CoENiCK,  Wright  &  Frantz^  for  complainants. 

John  P.  Murphy  and  J.  E.  Fulton^  for  defendant 
Donohue. 

Thomas  &  Thomas  and  R.  T.  Wright^  for  defendants 
Stagmier  &  Co. 

Fletcher,  Head  &  Anderson,  for  defendant  railroad. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court 

This  controversy  is  over  a  fund  now  in  the  registry  of 
the  court  below,  where  it  awaits  the  determination  of 
this  cause.  The  defendant  Donohue,  before  the  bring- 
ing of  the  suit,  had  gone  through  the  bankrupt  court, 
and  had  received  his  discharge.  The  complainants 
claim  the  fund  by  attachment  issued  on  debts  which  ac- 
crued after,  this  discharge  was  granted,  while  the  de- 
fendants Stagmier  and  Fletcher  rest  their  right  to  the 
same  upon  an  assignment  made  to  them  by  Donohue 
prior  to  the  institution  of  the  bankruptcy  proceedings. 
The  record  shows  that  Stagmier  and  Fletcher  were  cred- 
itors of  their  codefendant,  Donohue,  and  within  four 
months  before  he  was  forced  into  involuntary  bank- 
ruptcy they  surrendered  the  account  which  they  had 
against  him,  and  in  its  stead  took  an  assignment  cover- 
ing funds  which  were,  at  its  date,  in  the  hands  of  the 
railway  company,  and  such  funds  as  were  thereafter  to 
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accrue  to  the  assignor  upon  a  contract  theretofore  en- 
tered into  between  this  company  and  Donohue,  The 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany was  the  owner  of  a  certain  hotel  property  located 
at  the  town  of  Oakdale,  on  its  line.  This  property  was 
leased  by  the  company  to  Donohue,  to  be  used  by  him 
for  hotel  purposes.  The  contract  contemplated  that  the 
employees  of  the  road  would,  from  time  to  time,  receive 
entertainment  at  this  hotel,  and  the  company  stipulated 
that  the  sums  accruing  therefrom  should  be  collected  by 
the  company,  and  paid  upon  vouchers  prepared  by  the 
company  to  Donohue;  charging  for  these  services  five 
per  cent,  upon  the  amount  of  such  indebtedness.  This 
contract  was  to  be  operative  during  the  term  for  which 
the  lease  was  given.  Immediately  after  the  assignment, 
notice  was  given  of  its  execution  by  Stagmier  and 
Fletcher  to  the  railway  company.  Upon  this  assign- 
ment f  150  of  the  fund,  then  accrued,  was  paid  by  the 
company  to  the  assignees,  and  soon  thereafter  the  pro- 
ceedings in  involuntary  bankruptcy  were  instituted  by 
his  creditors  against  the  assignor.  In  the  schedule  of 
liabilities  furnished  by  the  bankrupt  in  these  proceed- 
ings there  was  included  the  claim  of  these  assignees. 
The  record,  however,  shows  they  did  not  file  a  claim 
against  the  bankrupt  estate,  and  in  no  way  did  they  be- 
come parties  to  these  proceedings. 

As  has  already  been  stated,  the  debts  of  complainants 
against  Donohue  were  created  after  the  discharge  in 
bankruptcy.     The  present  bill  is  filed  to  subject  the 
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fund  arising  upon  the  contraxit  hereinbefore  referred  to, 
after  these  bankruptcy  proceedings  were  instituted,  and 
the  theory  upon  which  complainants  seek  to  maintain 
it  is  that  the  discharge  issued  to  Donohue  wiped  out  the 
debts  of  Stagmier  and  Fletcher,  and  made  inoperative 
their  assignment  as  to  so  much  of  the  fund  as  accrued 
after  these  bankrupt  proceedings  were  b^un,  and  thus 
left  open  for  seizure  by  complainants  this  fund  as  the 
property  of  their  debtor,  Donohue.  To  the  contrary, 
Stagmier  and  Fletcher  insist  that  the  effect  of  the  as- 
signment was  to  give  them  an  equitable  claim,  not  only 
to  the  fund  in  existence  at  the  time  it  was  made,  but  to 
all  future  accruals  from  the  contract  between  Donohue 
and  the  railway  company. 

We  think  the  insistence  of  the  defendants  is  sound, 
and  under  their  assignment,  as  funds  arose  from  time 
to  time  from  this  contract,  the  assignees  had  a  right  to 
have  them  applied  to  the  satisfaction  of  their  claim. 
While  it  is  true  the  general  rule  of  common  law  was 
that  nothing  could  be  mortgaged  which  was  not  in  ex- 
istence, or  did  not  belong  to  the  mortgagor  at  the  time 
the  mortgage  was  executed,  yet  this  rule  was  founded 
solely  on  a  technicality.  Winsltm  v.  Merchants^  Ins. 
Co.,  4  Mete.  (Mass.),  306,  38  Am.  Dec.,  368 ;  Jones  v. 
Richardson,  10  Mete,  481.  The  rule  of  the  civil  law 
was  otherwise,  and  this  rule  has  been  adopted  by  the 
courts  of  equity  in  England,  and  by  many,  if  not  by  a 
large  majority,  of  those  in  America,  without  limitation. 

113  Tonn— 29 
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By  others  of  the  courts  in  this  country  the  rule  has  been 
applied  with  the  qualification  that  the  thing  mortgaged 

or  assigned  must  have  a  potential  existence  at  the  time 
the  instrument  was  executed.  It  is  immaterial,  how- 
ever, in  the  present  case,  whether  the  broad  rule  or  the 
rule  with  this  qualification  is  adopted,  for  in  either  case 
the  rights  of  the  assignees  to  this  fund,  we  think,  is  be- 
yond question ;  for  the  fund  did  have  a  potential  exist- 
ence when  the  assignment  in  question  was  executed.' 
The  contract  between  the  railway  company  and  Don- 
ohue  was  then  operative,  and  the  fund  which  thereafter 
accrued  was  as  much  the  outcome  of  this  contract  as 
that  paid  over  to  the  assignees  by  the  railway  company 
soon  after  the  assignment.  The  weight  of  authority  is 
that  the  rule  of  the  civil  law,  when  necessary  to  carry 
into  effect  the  honest  and  just  contracts  of  parties  ac- 
cording to  their  real  intentions,  will  be  enforced.  This 
view  has  been  taken  in  the  Matter  of  Hovye,  1  Paige,  125, 
19  Am.  Dec.,  395 ;  White  v.  Carpenter,  2  Paige,  217 ; 
Field  V.  Mayor  of  New  York,  6  N.  Y.,  179,  57  Am, 
Dec,  435;  Mitchell  v.  Winslow,  2  Story,  630,  Fed.  Cas., 
No.  9,673;  WillinJc  v.  Morris  (J anal  d  Banking  Co.,  4 
N.  J.  Eq.,  377 ;  Butt  v.  Ellett,  19  Wall.,  544,  22  L.  Ed., 
183 ;  Pennock  V.  Coe,  23  How.,  117,  16  L.  Ed.,  436. 
Judge  Story,  in  his  work  on  Equity  Jurisprudence,  at 
section  1040,  says  that  courts  of  equity  have  long  since 
totally  disregarded  the  nice  or  technical  rule  of  the  com- 
mon law  by  giving  effect  "to  assignments  of  trusts  and 
possibilities  of  trust,  and  contingent  interests,  and  ex- 
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pectancies,  whether  they  are  in  real  or  personal  estate/^ 
This,  author  further  said  that:  "Every  such  assign- 
ment is  considered  in  equity  as  in  its  nature  amounting 
to  a  declaration  of  trust,  and  to  an  agreement  to  permit 
the  assignee  to  make  use  of  the  name  of  the  assignor  in 
order  to  recover  the  debt  or  to  reduce  the  property  into 
possession.  ...  To  make  an  assignment  valid  at 
law,  the  thing  which  is  the  subject  of  it  must  have  actual 
or  potential  existence  at  the  time  of  the  grant  or  assign- 
ment ;  but  courts  of  equity  will  support  assignments  not 
only  of  choses  in  action,  and  of  contingent  interests,  and 
expectancies,  but  also  of  things  which  have  no  present, 
actual,  or  potential  existence,  but  rest  in  mere  possibil- 
ity ;  not,  indeed,  as  a  present  positive  transaction  oper- 
ative in  praesentiy  for  that  can  only  be  of  a  thing  in 
esse,  but  as  a  present  contract  to  take  effect  and  attach 
as  soon  as  the  thing  comes  in  esse.  Thus,  for  example, 
the  assignment  of  the  head-matter  and  whale  oil  to  be 
caught  in  a  whaling  voyage  now  in  progress  will  be 
valid  in  equity,  and  will  attach  to  the  head-matter  and 
oil  when  obtained.^* 

If  this  be  true — ^and  that  it  is  is  abundantly  sustained 
by  authority,  as  well  as  reason— it  necessarily  follows 
that  no  act  of  the  assignor,  or  of  any  creditor  of  his, 
made  subsequent  to  this  assignment,  completed  as  it  was 
by  notice  to  the  railway  company,  could  affect  the  rights 
of  these  assignees. 

But  it  is  said  these  parties  at  the  time  of  taking  this 
assignment  had  reasonable  grounds  for  believing  that 
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Donohue  was  insolvent,  and  that,  inasmuch  as  the  as- 
signment was  made  within  four  months  of  the  filipg  of 
the  petition  in  bankruptcy,  it  was  void  under  the  bank- 
rupt law.  But  that  law  only  worked  this  effect  in  favor 
of  creditors  of  the  bankrupt  whose  debts  were  in  exist- 
ence at  the  time  of  the  bankruptcy,  or  of  the  assignee 
representing  these  creditors.  No  such  party  is  here  in- 
voking the  benefit  of  this  statutory  provision,  and,  what- 
ever might  be  the  result  in  a  controversy  instituted  by 
one  of  that  class,  certainly  the  plaintiffs,  whose  debts 
were  created  after  the  bankrupt  proceedings  were  ended 
by  the  final  discharge  of  Donohue,  will  not  be  permitted 
to  profit  by  it.  This  was  the  view  entertained  by  the 
court  of  chancery  appeals,  and  its  decree  dismissing  the 
bill  and  establishing  the  rights  of  the  assignees  is  there- 
fore afl&rmed. 
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0.  E.  Mee  et  al.  v.  Frances  T.  Mee. 
{Knoxville.    September  Term,  1904.) 

1.  DEEDS  OF  CONVEYANCE.  Parol  evidence  is  adxnissible  to 
show  trust  under  absolute  deed,  when. 
Where  a  deed  conveys  an  absolute  title,  without  more,  parol  evi- 
dence is  admissible  to  show  an  unexpressed  agreement  made  at 
the  time  the  deed  was  executed  that  the  property  should  be  held 
and  impressed  with  a  beneficial  trust  in  favor  of  a  third  person 
not  mentioned  in  the  face  of  the  deed.  {Post,  pp,  455,456.) 

Cases  cited  and  approved:  Woodfin  v.  Marks,  104  Tenn.,  512; 
Thompson  v.  Thompson,  54  S.  W.,  145;  Hall  v.  Livingston,  3 
Del.  Chy.,  373;  Brison  v.  Brison,  75  Cal.,  533;  Shelton  v.  Shelton, 
58  N.  C,  295;  Patton  v.  Beecher,  62  Ala.,  585. 

8.  SAME.  Same.  Parol  evidence  is  inadmissible  to  show  a  man- 
datory trust  in  contradiction  of  an  expressed  discretion. 
Where  a  deed  of  conveyance,  by  its  terms,  confers  on  the  grantee 
a  discretion  to  dispose  of  the  land  as  she  pleases,  which  is  to- 
tally inconsistent  with  a  mandatory  trust,  parol  evidence  is  in- 
admissible to  establish  a  mandatory  trust,  because  this  would 
contradict  the  terms  of  the  deed.  {Post,  pp.  455-463.) 

Case  cited  and  overruled  as  a  dictum:  McLellan  v.  McLean,  2 
Head,  684. 

8.  SAKE.  Same.  Same.  Parol  evidence  is  inadmissible  to  show 
a  trust  by  verbal  agreement  under  absolute  deed  with  discre- 
tion. 
Where  a  deed  of  conveyance  absolute  on  its  face,  by  its  terms, 
confers  upon  the  grantee  the  discretion  to  dispose  of  the  land 
free  from  any  trust,  parol  evidence  is  inadmissible  to  establish 
the  trust  by  showing  a  verbal  agreement  to  hold  the  property  in 
trust       {Post,  pp.  457,  458,  463.) 


;  113   453 
fll6        8 
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FROM  BRADLEY. 


Appeal  from  the  Chancery  Court  of  Bradley  County. 
— T.  M.  MoCoNNELL,  Chancellor. 

CpoK^  SWANBY  &  CooK^  and  Mayfield  &  SON^  for 
complainants. 

John  C.  Ramsey,  for  defendant 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  seeks  to  set  up  a  trust  and  bene- 
ficial ownership  in  a  tract  of  land  held  by  the  defendant 
Frances  T.  Mee  under  a  deed  from  her  husband,  Colum- 
bus A.  Mee,  which  upon  its  face  has  no  declaration  or 
expression  of  trust.  It  is  sought  to  impress  this  trust 
and  set  up  the  beneficial  interest  by  parol  proof.  The 
habendum  part  of  the  deed,  which  is  the  only  part  nec- 
essary to  be  specially  noted,  is  in  these  words : 

"To  have  and  to  hold  said  lands  herein  conveyed  unto 
the  said  Frances  T.  Mee  herself  and  her  lawful  assigns 
forever  in  fee  simple,  and  said  Frances  T.  Mee  is  hereby 
authorized  and  empowered  to  sell,  to  dispose  of  and 
convey  any  or  all  of  said  property  by  sale  or  by  will, 
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or  otherwise,  as  she  may  see  fit  to  do,  and  for  such  pur- 
poses as  she  may  deem  best." 

The  contention  is  that  Columbus  A.  Mee,  when  he 
made  this  deed,  intended  that  the  property  should  be 
held  in  trust  by  his  wife,  the  grantee,  for  the  benefit  of 
his  nephews  Columbus  A.  Mee  and  Paul  M'ee,  and  that 
there  was  an  agreement  upon  her  part  that  upon  his 
death  she  would  convey  the  same  to  them.  It  is  prop- 
erly conceded  that  a  trust  may  be  impressed  upon  prop- 
erty held  under  a  deed  absolute  upon  its  face  by  parol 
proof  of  an  agreement  made  at  the  time  the  deed  is 
executed  that  the  property  should  be  held  and  impressed 
with  such  trust.  Woodfin  v.  Marks,  104  Tenn.,  512,  58 
S.  W.,  227;  Thompson  v.  Thompson  (Tenn.  Ch.  App.), 
54  S.  W.,  145,  and  authorities  there  cited.  But  it  is 
said  that  it  is  not  competent  or  allowable  to  set  up  such 
a  trust  in  opposition  to  the  provisions  of  the  deed.  In 
other  words,  if  the  deed,  upon  its  face  and  by  its  terms, 
is  absolute,  and  conveys  to  the  grantee  a  fee-simple  es- 
tate, without  more,  the  trust  character  can  be  shown  by 
parol,  because  this  would  not  in  any  way  contradict  the 
terms  of  the  deed.  But  if  the  deed  contains  provisions 
which  expressly  or  by  clear  imputation  give  the  grantee 
a  power  or  discretion  to  defeat  the  trust,  or  are  incon- 
sistent with  it,  then  the  trust  does  not  exist  in  such 
shape  as  to  be  mandatory  upon  the  grantee. 

To  illustrate  still  further,  and  at  the  same  time  pre- 
sent the  exact  point  of  controversy  in  the  case,  it  is  con- 
ceded that  if  the  deed  to  Mrs.  Mee  had  contained  the 
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usual  habendum  clause  of  a  fee-simple  deed,  without 
more,  then  parol  proof  would  be  competent  to  show  that, 
while  the  deed  was  in  form  a  fee-simple  conveyance,  still 
it  was  impressed  by  an  unexpressed  agreement  with  a 
beneficial  trust  in  favor  of  a  third  person  not  mentioned 
in  the  face  of  the  deed. 

But  if  the  deed,  after  conveying  a  fee-simple  estate, 
contains  provisions  which  confer  upon  the  grantee  dis- 
cretionary power  to  defeat  the  trust,  then  parol  evi- 
dence is  not  competent  to  defeat  these  provisions,  and 
the  deed  cannot  thus  be  altered  or  contradicted,  or  its 
provisions  modified  or  impressed  with  any  character  or 
trust  inconsistent  with  the  provisions  of  the  deed. 

The  rea^  question  in  the  case,  which  presents  itself, 
is  whether  this  deed,  upon  its  face,  contains  any  provis- 
ions or  stipulations  Inconsistent  with  the  trust  at- 
tempted  to  be  set  up,  and  whether  the  imposition  of  such 
a  trust  would  be  a  contradiction  of  the  terms  of  the 
deed. 

We  are  of  opinion,  if  this  deed  contained  the  usual 
habendum  clause  of  a  fee-simple  deed,  it  would  be  com- 
petent by  parol  to  superimpose  upon  it  a  trust  in  favor 
of  third  persons.  We  speak  now  of  the  competency,  and 
not  of  the  sufficiency,  of  such  parol  evidence.  Woodfin 
V.  Marks,  104  Tenn.,  512,  58  S.  W.,  227 ;  Hall  v.  Livings- 
ton, 3  Del.  Ch.,  373 ;  Brison  v.  Brisofi,  75  Cal.,  533,  17 
Pac,  689,  7  Am.  St.  Rep.,  189;  Shelton  v.  Shelton,  58 
N.  C,  295 ;  Patton  v.  Beecher,  62  Ala.,  585. 

But  we  are  of  opinion  that  the  deed  in  controversy  is 
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not  such  a  fee-simple  deed,  without  conditions  or  limi- 
tationa  The  provision  that  the  grantee  is  "authorized 
and  empowered  to  sell,  to  dispose  of  and  convey,  any 
and  all  of  said  "property  by  sale  or  by  will,  or  otherwise, 
as  she  may  see  fit  to  do,  and  for  such  purposes  as  she 
may  deem  best,"  is  totally  inconsistent  with  a  manda- 
tory trust  upon  the  grantee  to  convey  it  otherwise  than 
at  her  discretion,  and  for  such  purpose  as  she  may  deem 
best. 

That  she  has  the  power  to  convey  by  deed  or  will  to 
the  complainants  is  plain,  and  we  think  it  equally  plain 
that  she  has  the  discretion,  coupled  with  the  power,  not 
to  convey  it  to  them,  but  to  dispose  of  it  otherwise,  as 
she  may  see  fit,  and  for  such  purposes  as  she  may  deem 
Desc* 

If  this  be  the  proper  construction  of  the  provisions  of 
the  deed,  then  we  are  of  opinion  that  parol  proof  is  not 
competent  to  change,  alter,  modify,  or  nullify  these  pro- 
visions, or  to  defeat  such  discretion. 

The  general  principle  that  parol  proof  will  not  be  al- 
lowed to  change,  alter,  or  contradict  the  terms  of  a 
written  instrument  is  admitted,  and  is,  we  think,  clearly 
applicable.  It  follows  that  even  if  parol  proof  should 
be  allowed  to  show  that  Mrs.  Mee  at  one  time  or  fre- 
quently had  agreed  with  her  husband  to  hold  this  prop- 
erty in  trust  for,  and  to  convey  it  to,  his  nephews  the 
complainants,  still  the  deed,  when  written,  gave  her  the 
option  or  discretion  to  do  so,  or  not,  as  he  might  see  fit, 
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and  this  option  and  discretion  expressed  in  the  deed  can- 
not be  contradicted  and  denied  by  parol  proof. 

If  the  deed  intended  to,  and  by  its  terms  does^  confer 
npon  Mrs.  Mee  an  option  and  discretion  to  dispose  of 
the  land  free  from  the  trust,  then,  even  if  there  should 
be  a  subsequent  clause  expressly  raising  the  trust,  the 
discretionary  provisions  would  be  superior,  and  the 
trust  provisions  would  be  subordinate. 

In  this  connection,  it  is  proper  to  remark  that  the 
court  of  chancery  appeals  does  not  find  that  anything 
was  said  to  the  draftsman  of  the  deed,  or  any  one  there, 
at  the  time  of  the  execution  of  the  deed,  expressing  a  de- 
sire to  impress  a  trust  upon  the  property,  but  the  evi- 
dence which  was  considered  by  the  court  of  chancery 
appeals  consisted  of  conversations  and  statements  made 
by  and  between  Mr.  and  Mrs.  Mee  previous  to  the  execu- 
tion of  the  deed,  and  Mrs.  Mee's  subsequent  statement. 
That  court,  after  reporting  upon  the  evidence,  says: 
"The  real,  difficult  question  in  the  case  is  whether  or  not 
Col.  Mee  conveyed  this  lower  farm  to  his  wife,  leaving 
it  to  her  discretion  and  judgment  as  to  whether  or  not 
she  would  convey  it  to  complainants.  It  is  manifest 
from  the  proof,  however,  that  after  the  death  of  her  hus- 
band she  expressly  said  to  complainants  and  others  that 
she  intended  to. convey  it  to  complainants,  and  to  convey 
it  to  them  in  obedience  to  the  known  wish  of  her  hus- 
band. We  think,  therefore,  that  she  held  this  land  in 
trust  for  complainants.'' 

It  thus  appears  that  the  Qourt  of  chancery  appeals  did 
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not  fiBd  definitely  whether  the  parol  proof  showed  that 
the  conveyance  and  disposition  of  the  land  was  left  to 
the  discretion  and  judgment  of  Mrs.  Mee,  but  that  court 
seems  to  hold  that  defendant  having,  after  the  death  of 
her  husband,  expressed  her  intention  to  convey  to  com- 
plainants in  accordance  with  the  husband's  wish,  consti- 
tuted herself  an  express  trustee  for  complainants'  bene- 
fit. 

But  we  do  not  think  this  follows  by  any  means,  but 
the  action  of  Mrs.  Mee  is  wholly  consistent  with  the 
view  that  she  was  exercising  her  own  discretion  as  to 
making  such  conveyance 

She  may  at  one  time,  even  after  her  husband's  death, 
have  intended  to  make  the  conveyance  as  her  husband 
had  desired ;  but  it  is  clear  she  did  not  execute  that  in- 
tention when  requested  to  do  so,  but  withheld  the  execu- 
tion of  the  deed,  and  kept  it  in  abeyance,  although, 
under  the  trust  as  attempted  to  be  set  up,  she  was  ob- 
ligated to  make  such  conveyance  at  once  upon  the  death 
of  the  husband.  Her  action  in  declining  at  that  time 
to  make  the  conveyance  negatives,  instead  of  supports, 
the  mandatory  character  of  the  trust,  as  sought  to  be 
set  up,  and  at  the  same  time  is  entirely  consistent  with 
the  construction  and  language  of  the  instrument,  that 
she  was  to  sell,  convey,  or  dispose  of  it  as  she  might  see 
fit,  and  for  such  purpose  as  she  might  deem  best  A 
mere  expression  of  intention  would  not,  in  the  absence 
of  execution,  create  the  trust,  nor  make  it  any  more 
binding.    The  only  case  in  our  books  militating  against 
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the  view  we  have  taken  is  that  of  McLellan  v,  McLea/n, 
2  Head,  684.  In  that  case  there  was  a  will  by  which 
property  was  given  to  Isabella  Caroline  McLellan  and 
heirs,  forever,  "to  dispose  of  as  she  may  think  proper," 
and  in  that  case,  and  under  that  language,  a  trust  was 
set  up  by  parol. 

The  opinion  in  the  case  was  delivered  by  a  special 
judge,  and  the  question  involved  in  this  case  was  not 
passed  upon,  and,  so  far  as  we  can  see,  not  presented  to 
the  court  in  that  case.  In  the  present  case  it  is  argued 
that  the  words  in  the  deed  of  Mr.  Mee  authorizing  and 
empowering  Mrs.  Mee  to  sell,  dispose  of,  and  convey  any 
or  all  of  said  property  by  sale  or  by  will,  or  otherwise 
as  she  may  see  fit  to  do,  and  for  such  purposes  as  she 
may  deem  best,  does  not  confer  any  greater  estate  nor 
give  any  more  power  to  Mrs.  Mee  than  would  a  deed  in 
fee  simple,  upon  which  it  is  conceded  a  trust  may  be  im- 
posed. This  we  grant,  but  the  question  is  not  one  of 
power  to  make  the  conveyance.  That  exists  in  the  one 
case  as  well  as  in  the  other.  But  in  the  fee-simple  deed 
there  is  no  conferring  of  discretion  by  the  terms  of  the 
instrument.  This  discretion  is  added  to  the  deed  in 
controversy,  and  the  parol  proof  seeks  to  vary  and  con- 
tradict these  provisions  which  confer  the  discretion. 

If  there  were  no  language  in  the  deed  giving  the  dis- 
cretion, then  the  setting  up  of  the  trust  would  not  be 
contrary  to  the  language  of  the  deed. 

The  principle  upon  which,  in  such  case,  parol  evi- 
dence is  admissible,  is  the  supposed  incompleteness  of 
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the  instrument,  and  the  parol  evidence  is  competent  to 
complete  it,  but  not  to  contradict  it. 

It  is  laid  down  that  the  courts,  following  the  analogy 
of  uses,  never  permit  the  averment  of  a  trust  in  contra- 
diction to  any  expression  of  intention  on  the  face  of  the 
instrument  itself.     Lewis  on  Trusts,  sec.  51. 

Again,  "parol  evidence  is  admissible  to  show  the  pur- 
pose for  which  an  instrument  was  executed,  and  that  its 
design  and  object  were  different  from  what  its  language, 
if  alone  considered,  would  indicate." 

But  the  rule  is  subject  to  the  qualification  that  the 
purpose  thus  declared  by  parol  must  not  be  inconsistent 
with  the  express  terms  of  the  instrument,  for,  if  the  par- 
ties have  clearly  stated  their  purpose  in  the  instrument 
itself,  no  extrinsic  evidence  will  be  received  to  contra- 
dict it.  21  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  pp.  1111, 
1113. 

It  is  difficult  to  understand,  if  Mr.  Mee  did  not  intend 
his  wife  to  have  this  discretion  and  power,  why  he  did 
not  himself  make  the  deed  directly  to  his  nephews.  Why 
place  the  title  in  her  at  all,  if  she  must  in  any  event  and 
immediately  pass  it  on  to  the  complainants? 

We  do  not  stop  to  inquire  what  the  object  of  Mr.  Mee 
was  in  giving  this  power  or  discretion  to  his  wife,  nor 
why  she  has  seen  proper  to  exercise  it.  The  crucial 
question  before  us  is,  does  the  deed  give  the  discretion 
in  express  terms  in  writing?  If  so,  it  cannot  be  taken 
away  by  parol  evidence,  because  the  effect  of  such  evi- 
dence must  inevitably  be  to  defeat  a  discretion  conferred 
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in  writing,  and  thus  to  alter,  contradict,  and  nullify  the 
writing. 

The  view  which  we  have  taken  is  not  only  based  upon 
sound  reason,  but  also  upon  authority..  Woodfin  v. 
Marks,  104  Tenn.,  512,  58  S.  W.,  227 ;  Thompson  v. 
Thompson  (Tenn.  Ch.  App.),  54  S.  W.,  145;  1  Lewis  on 
Trusts,  sec.  51;  21  Am.  &  Bug.  Ency.  Law  (2d  Ed.),  pp. 
1111,  1113 ;  Thomas  v.  Scutt,  127  N.  Y.,  133,  140,  27 
N.  E.,  961,  and  cases  cited  in  notes ;  Hutchins  v.  Heh- 
hard,  34  N.  Y.,  24,  and  notes;  Chapin  v.  Dohson,  78  N. 
Y.,  74,  34  Am.  Rep.,  512,  and  notes;  Hall  v.  Livingston, 
3  Del.  Ch.,  373. 

In  the  latter  case  the  distinction  here  attempted  to 
be  set  out  is  plainly  stated  as  follows : 

"The  eflfort  of  complainant  is  not  to  contradict  or  to 
impair  the  legal  operation  of  the  deed  to  Livingston,  but 
rather  to  charge  him,  as  the  legal  owner  under  the  deed, 
with  a  trust  arising  out  of  an  agreement  dehors  the  deed 
touching  its  object  and  the  uses  of  the  estate  conveyed." 

There  is  a  well-recognized  distinction  betT^een  con- 
tradicting a  deed  or  impairing  its  l^al  operation  and 
the  arising  out  of  the  transaction  of  an  equity  dehors 
the  deed  binding  the  grantee's  conscience  to  hold  the 
land  for  the  real  purposes  of  the  conveyance,  and  not 
according  to  its  legal  operation,  when  the  latter  use  of 
it  would,  under  the  circumstances,  work  fraud.  Such 
an  equity  is  held  to  be  independent  of  the  deed,  not  ex- 
cluded by  it,  as  a  mere  conveyance  of  the  legal  estate, 
unless  there  be  in  it  some  terms  or  implication  to  that 
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effect  To  support  such  an  equity,  parol  evidence  is 
admissible,  not  as  contradicting  the  deed,  but  as  explan- 
atory of  the  transactions  out  of  which  the  equity  arises. 
In  such  case  no  allegation  is  necessary  that  a  declara- 
tion of  the  equity  or  trust  was,  through  fraud  or  mis- 
take, omitted  in  the  deed,  because,  as  the  equity  or  trust 
arises  out  of  the  extrinsic  circumstances,  and  is  not  at 
all  dependent  upon  the  face  of  the  deed,  it  needs  not,  in 
order  to  effectuate  it,  that  the  deed  be  reformed,  or, 
which  is  the  same  thing,  treated  as  if  reformed. 

The  only  real  question  in  the  case,  as  we  view  it,  is 
whether  the  setting  up  of  the  trust  as  is  asked  for  will 
contradict  the  terms  of  the  deed ;  and  we  are  of  opinion 
that  such  trust,  if  declared  to  be  mandatory,  and  not  a 
matter  of  discretion  on  the  part  of  Mrs.  Mee,  will  be  a 
direct  contradiction,  and  the  two  cannot  consist  to- 
gether. The  decree  of  the  court  of  chancery  appeals  is 
reversed^  and  the  bill  is  dismissed,  at  complainants' 
costs. 
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Southern  Eailway  Company  v.  Arthur  Maxwell, 

Administrator. 

(KnowvUle.    September  Term,  1904.) 

1.  PAUPER  OATH.    Nonresident  qualified  here  as  personal  rep- 
resentative may  sue  upon. 

A  nonresident  qualified  in  this  State  as  the  personal  representa- 
tive of  a  person  dying  in  or  leaving  assets  or  property  in  this 
State  may  prosecute  a  suit  in  this  State  as  such  personal  rep- 
resentative, on  the  pauper  oath  prescribed  for  personal  repre- 
sentatives.   {Post,  pp.  468-473.) 

Code  cited  and  construed:  Sec.  4928  (S.);  ^ec.  3912  (M.  ft  V.); 
sec.  3192  (T.  ft  S.  and  1858). 

Acts  cited  and  construed:  1897,  ch.  133;  1901,  ch.  126;  1903,  ch. 
501. 

Case  cited  and  approved:  Lisenbee  v.  Holt,  1  Sneed,  42. 

Cases  cited,  distinguished  and  approved:  Smith  v.  Railroad,  89 
Tenn.,  664;  Railroad  v.  Thompson,  109  Tenn.,  343;  Fawcett  y. 
Railroad,  5  Cates,  246. 

2.  8TATX7TES.    Repealed  or  amended  by  implication. 

A  statute  not  reciting  the  title  or  ^substance  of  the  act  to  be 
amended  or  repealed  cannot  be  held  good  as  a  technical  amend- 
atory act,  nor  valid  as  a  direct  repealing  act;  but  it  may  be 
treated  as  an  independent  act,  and  so  it  may,  by  implication, 
operate  as  a  repeal  of  former  acts  with  which  it  may  be  incon- 
sistent, so  far  as  inconsistent  therewith.     (Post,  p,  471.) 

Constitution  cited  and  construed:    Art.  2,  sec.  17. 

Cases  cited  and  approved:  Insurance  Co.  v.  Taxing  District,  4 
Lea,  644;  Zickler  v.  Bank  ft  Trust  Co.,  104,  Tenn,,  227. 
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8.  PBBSOVAL  INJUBIB8.  Declaration  for  wrongful  death,  not 
alleging  a  widow,  next  of  Idn,  or  beneAciariM*  states  no  cause  of 
action. 
A  declaration  in  an  action  by  a  personal  representatiye  to  re- 
cover damages  for  the  wrongful  death  of  the  decedent,  which 
fails  to  allege  that  there  is  a  widow,  next  of  kin,  or  beneficiar- 
ies, to  take  the  recovery,  states  no  cause  of  action.  (Past,  p. 
473.) 

Cases  cited  and  approved:  Railroad  v.  Pitt,  91  Tenn.,  86;  Love  v. 
Railroad,  108  Tenn..  104. 

4.  ABBE8T  OF  JUDaMENT.  After  verdict  for  failure  to  state 
any  cause  of  action. 
Where  the  declaration,  in  an  action  by  a  personal  representative 
to  recover  damages  for  the  wrongful  death  of  the  decedent, 
states  no  cause  of  action,  because  of  its  failure  to  show  that 
there  is  a  widow,  next  of  kin,  or  beneficiaries  to  take  the  recov- 
-  ery,  the  defect  is  not  cured  by  the  verdict,  and  may  be  taken  ad- 
vantage of  by  motion  in  arrest  of  judgment  after  verdict,  though 
there  was  no  demurrer  for  such  defect    {Post,  pp.  473-478.) 

Cases  cited  and  approved:  Oreer  v.  Bumpass,  M.  &  T.,  94;  State 
V.  Aikin,  7  Yer.,  268;  Shelton  v.  Bruce,  9  Yer.,  24;  Knott  v.  Hioks, 
2  Hum.,  162;  Sheppard  v.  Kindle.  3  Hum.,  80;  Baxter  v.  E^rwin, 
1  Tenn.  Cas.,  113,  115,  Turnpike  Co.  v.  Yates,  108  Tenn.,  428- 
430. 

6.  PLEADING  AND  PBAOTIOE.  Declaration  defectively  stat- 
ing a  good  cause  of  action  is  aided  by  verdict. 
A  declaration  which  states  a  good  cause  of  action,  although  de- 
fectively, will  be  aided  by  the  verdict;  for,  where  the  omissions 
are  not  so  serious  or  vital  as  to  leave  the  declaration  emascu- 
lated of  the  power  to  convey  a  cause  of  action,  the  court  will 
presume,  after  verdict,  that  the  missing  matter  was  supplied  by 
the  evidence.  {Post,  p.  476.) 
113  Tenn— 30 
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Cases  cited  and  approved:  Anderson  y.  Read,  2  Ov.  206-208; 
Ck)odloe  V.  Potts,  Cooke,  399;  Stanley  v.  Brit,  M.  &  Y.,  222;  An- 
derson V.  Donelson,  1  Yer.,  197-199;  Shelby  v.  Heame,  6  Yer., 
612-514;  Rogers  v.  Love,  2  Hum..  417-420;  Woodson  y.  Moody, 
4  Hum.,  303-307;  Brown  y.  Parks,  8  Hum.,  294-297;  Cannon  y. 
Phillips,  2  Sneed,  191;  Gas  Co.  y.  Williamson,  9  Heis.,  314;  Mor- 
riss  y.  Bowers.  58  S.  W.,  328. 

6.  8AMB.  Same.  Defective  statement  of  a  good  cause  of  action 
is  cured  by  yerdict,  but  statement  of  no  cause  of  action  is  not 
cured  by  verdict. 

The  rule  that  "if  a  pleading  contains  a  defect,  either  in  substance 
or  form,  which  would  haye  been  fatal  on  demurrer,  yet  if,  on 
trial,  the  issue  requires  proof  of  the  fact  so  defectiyely  stated 
or  omitted,  the  defect  Is  cured  by  the  yerdict,"  is  perfectly 
sound  and  intelligible,  when  applied  to  the  defectiye  statement 
of  a  good  cause  of  action;  but  when  applied  to  statements  which 
set  forth  no  cause  of  action,  is  both  unsound  and  unintelligi,ble. 
{Post,  pp.  476,  477.) 

7.  BAKB.  Bame.  Bame.  Omitted  averments  in  declaration  show- 
ing good  cause  of  action  defectively  stated,  supplied  from  the 
other  pleadings. 

Where  the  declaration  shows  a  good  cause  of  action  defectiyely 
stated,  if  the  omitted  ayerments  or  facts  are  found  in  the  pleas 
of  the  defendant,  or  are  necessarily  Inferable  from  the  pleadings 
taken  in  their  entirety,  they  will  be  supplied  to  the  declaration, 
and  the  Judgment  will  not  be  arrested  after  yerdict,  but  if  there 
is  no  cause  of  action  appearing  in  the  pleadings,  there  is  no 
lawful  issue,  and,  therefore,  no  yalid  yerdict.  (Post,  pp.  477,  478.) 

Cases  cited  and  approyed:  Mosley  y.  Matthews,  Meigs,  578;  May- 
field  y.  Beech,  2  Sneed,  443;  Trabue  y.  Higden,  4  Cold.,  620; 
Cherry  y.  Smith,  10  Heis.,  389-392. 
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8.  STATUTES.  Title  or  substance  of  law  eouglxt  to  be  amended 
is  not  recited  by  reference  to  it  in  Shannon's  Gode  or  that  of 
Milliken  and  Vertrees. 
A  statute  purporting  to  amend  a  certain  section  of  Shannon's 
Compilation  of  the  Statutes  of  Tennessee,  or  in  Milliken  and 
Vertrees'  Compilation,  is  unconstitutional,  because  it  does  not 
recite  the  caption  or  substance  of  the  act  to  be  amended.  ( PoBt, 
pp.  479,  480.) 

Code  cited:     Sees.  8074-3076,  4025  (S.);  sec.  3130  (M.  A  V.);  sec. 
229r  (T.  A  S.  and  1858). 

Constitution  cited  and  construed:  Art  2,  sec.  17. 

Cases  cited  and  approved:    Burnett  v.  Turner,  87  Tenn.,  129;  Rail- 
road Y.  State,  110  Tenn.,  598,  618. 

Acts  cited  and  held  unconstitutional:    1899,  ch.  218;  1903,  ch.  43. 


9.    ABBBST  OF  JUDOMBNT.    Suit  dismissed  where  motion  in, 
is  sustained  by  supreme  court. 
Where  the  motion  in  arrest  of  Judgment  is  sustained  by  the  su- 
preme court,  the  suit  will  be  dismissed  with  costs.     {Post,  p. 
480.) 

Case  cited  and  approved:    McMinnviUe  v.  Stroud,  109  Tenn.,  569, 
671. 


FROM  WASHINGTON. 


Appeal  from  the  Law  Court  of  Johnson  City. — Jesse 
L.  BOGEBS^  Special  Judge. 

Ejbkpatbick^  Williams  &  Bowman^  for  Bailroad. 
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S.  E.  Miller  and  Habb  &  Bubbows^  for  Maxwell. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  law  court  at  Johnson 
City  by  the  appeHee  to  recover  damages  for  the  killing 
of  his  intestate,  J.  W.  Ball,  on  the  line  of  the  railway 
company.  There  were  verdict  and  judgment  for  |2,500 
in  favor  of  the  appellee,  from  which  the  appellapt  com- 
pany, after  the  overruling  of  a  motion  for  a  new  trial, 
and  also  a  motion  in  arrest  of  judgment,  prayed  an  ap- 
peal to  this  court,  and  has  here  assigned  three  errors 
to  the  action  of  the  court  below. 

In  the  view  we  take  of  this  case,  it  will  be  necessary 
to  consider  only  two  of  the  errors  assigned. 

The  first  assignment  necessitates  a  construction  of 
chapter  501,  page  1344,  of  the  Acts  of  1903. 

The  question  made  upon  this  act  in  the  present  case 
is  whether  a  nonresident  administrator  of  the  estate  of 
a  person  dying  in  this  State,  or  leaving  assets  or  prop- 
erty in  the  State,  and  appointed  by  the  courts  of  this 
State,  can  prosecute  a  suit  in  this  State  on  the  pauper 
oath.  The  defendant  in  error  is  a  citizen  of  the  State 
of  Virginia,  but  qualified  as  administrator  here,  and 
brought  the  present  suit  upon  the  pauper  oath.  In  the 
court  below,  a  motion  was  made  to  dismiss  the  suit  on 
this  ground,  or  for  want  of  a  prosecution  bond,  which 
motion  was  overruled  by  the  court.  To  test  the  correct- 
ness of  this  ruling,  the  first  assignment  of  error  was 
filed. 
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In  order  to  a  proper  understanding  of  this  matter^  it 
will  be  necessary  to  make  a  short  review  of  previous 
legislation  on  the  subject 

Section  4928  of  Shannon's  Code  (section  3192  of  the 
Code  of  1858)  provides  that,  except  in  suits  brought  for 
false  imprisonment^  malicious  prosecution,  slanderous 
words,  and  divorce  suits  brought  by  males,  "any 
person'^  may  commence  an  action  on  taking  the  oath 
prescribed  for  poor  persons.  This  was  held  to  apply  to 
nonresidents  as  well  as  to  residents  in  lAsenhee  v.  Holt, 
1  Sneed,  42,  but  not  to  apply  to  administrators,  either 
resident  or  nonresident,  in  Smith  v.  Railtcay  Company, 
89  Tenn.,  664,  15  S.  W.,  842.  Then  chapter  133,  page 
313,  Acts  1897,  was  passed,  which  provided  that  "any 
personal  representative  of  the  estate  of  any  deceased 
person  in  this  State"  might  prosecute  suits  upon  the 
pauper  oath.  This  was  broad  enough  to  cover  both  resi- 
dent and  nonresident  administrators  of  the  estates  of 
persons  dying  in  this  State,  qualified  here.  Then  chap- 
ter 126,'page  197,  Acts  1901,  was  passed,  which  provided 
that  no  person  "not  a  citizen  or  resident  of  the  State  of 
Tennessee''  should  be  permitted  to  bring  suits  under  the 
pauper  oath.  In  Southern  Railvyay  Company  v.  Thomp- 
son, 109  Tenn.,  343,  71  S.  W.,  820,  this  act  was  enforced 
against  a  plaintiff  suing  in  his  own  right,  and  held  to 
ftPP^y  to  pending  suits.  In  Faiocett  ^  v.  Baihcay  Co. 
5  Cates,  246,  81  S.  W.,  839,  decided  July  25, 1904,  it  was 
held  that  the  act  of  1901  applied  to  nonresident  admin- 
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istratorSy  and  prevented  them  from  bringing  suits  upon 
the  pauper  oath. 

In  this  state  of  the  law,  with  the  exception  that  the 
last-mentioned  ease  had  not  then  been  decided,  the  act  of 
1903,  above  referred  to,  was  passed.  This  reads  as  fol- 
lows :  "That  whenever  a  nonresident  of  the  State  of 
Tennessee  qualifies  in  this  State  aa  the  executor  or  ad- 
ministrator of  a  person  dying  in  or  leaving  assets  or 
property  in  this  State,  that  for  the  purpose  of  suing  and 
being  sued,  he  shall  be  treated  as  a  citizen  of  this  State, 
and  in  case  it  is  desired  by  any  citizen  of  this  State  to 
sue  said  administrator  or  executor  in  his  official  capac- 
ity for  any  debt  or  demand,  due  or  owing  to  any  citizen 
of  this  State,  from  his  testator  or  intestate,  that,  in 
case  of  the  inability  of  the  officer  in  whose  hands  process 
is  placed,  to  find  said  administrator  or  executor  in  this 
State,  that  notice  of  said  suit,  served  upon  the  clerk  of 
the  county  court  of  the  county  wherein  said  party  quali- 
fied as  administrator  or  executor,  shall  be  sufficient 
notice  to  bring  said  administrator  or  executor  before  the 
court  or  justice  issuing  said  process:  provided,  said 
clerk  notify  said  executor  or  administrator  of  such  no- 
tice served  upon  him  by  United  States  mail. 

"That  said  nonresident  of  the  State,  qualifying  as 
executor  or  administrator  as  aforesaid,  shall  give  to  the 
clerk  of  the  county  court  of  the  county  in  which  he  qual- 
ifies, his  address,  and  that  a  letter  mailed  to  him  at  said 
address — ^unless  subsequently  changed  and  notice  given 
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to  said  county  court  clerk — ^shall  be  sufficient  notice,  or 
to  the  changed  address,  as  the  case  may  be." 

Acts  1903,  p.  1344,  c.  501. 

At  the  date  of  the  passage  of  this  act,  it  appears,  sum- 
marizing, that  the  state  of  the  law  was  as  follows,  yiz. : 

That  suits  might  be  brought  on  the  pauper  oath  in 
this  State  by  any  resident  able  to  subscribe  thereto,  with 
the  exceptions  made  in  Shannon's  Code,  section  4928, 
whether  suing  in  his  own  right  or  as  the  administrator 
of  a  decedent,  but  that  no  nonresident,  whether  suing 
in  his  own  right  or  as  administrator,  could  so  institute 
an  action. 

Now  the  question  to  be  determined  is  whether  the 
act  of  1903  was  intended  to  change  the  law  as  it  then 
stood,  so  as  to  grant  to  nonresident  administrators  or 
executors  of  the  kind  referred  to  in  the  act  the  right  to 
sue  under  the  pauper  oath. 

The  act  could  not  be  held  good  as  a  technical  amen- 
datory act,  because  it  does  not  comply  with  article  2, 
section  17,  of  the  constitution,  in  that  it  does  not  recite 
the  title  or  substance  of  the  act  to  be  amended ;  and  for 
the  same  reason  it  could  not  be  held  valid  as  an  act 
passed  for  the  direct  purpose  of  repealing  a  former  act. 
But  it  may  be  treated  as  an  independent  act,  and  so 
may,  by  implication,  operate  as  a  repeal  of  former  acts 
with  which  it  may  be  inconsistent,  so  far  as  inconsist- 
ent therewith.  Home  Ins.  Co.  v.  Taxing  Dist,  4  Lea, 
644 ;  Zickler  v.  Union  Bank  &  Trust  Co.,  104  Tenn.,  227, 
57  S.  W.,  341. 
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Treating  the  act,  then,  as  an  independent  statute,  yet 
construing  it  in  the  light  of  the  law  as  it  then  stood, 
what  meaning  should  it  be  held  to  bear  in  respect  to  the 
special  aspect  of  the  general  question  now  presented  to 
us? 

Looking  to  the  language  of  the  act,  we  And  its  terms 
broad  and  general.  It  is  said  that,  "for  the  purposes  of 
suing  and  being  sued,  he  [such  nonresident  "executor 
or  administrator  of  a  person  dying  in  or  leaving  assets 
or  property  in  this  State"]  shall  be  treated  as  a  citizen 
of  this  State."  There  is  no  exception  as  to  the  form, 
methods,  agencies,  or  privileges  of  suit.  All  are  in- 
cluded. On  what  ground  should  the  court  introduce  an 
exception?  None  is  perceivable.  Indeed,  the  act,  on 
the  point  in  question,  seems  to  be  in  entire  harmony 
with  the  purpose  of  the  legislature,  as  evidenced  by  the 
act  of  1901,  to  confine  the  privilege  of  suing  under  the 
oath  to  the  people  of  this  State,  or  to  suits  devoted  to 
their  interests,  since  the  right  is  not  extended  to  non- 
resident administrators  generally,  but  only  to  those  who 
have  qualified  in  this  State  as  the  personal  representa- 
tive of  persons  dying  or  leaving  assets  or  property  in 
this  State.  It  is  said  in  the  brief  of  counsel  for  the 
company  that  the  purpose  of  the  act  was  merely  to  sub- 
ject the  nonresident  administrator  or  executor  to  the 
full  control  of  our  courts.  That  w^as  one  of  the  pur- 
poses, no  doubt,  but  not  the  sole  purpose.  He  was  by 
the  act  subjected  not  only  to  the  control  of  the  courts 
of  our  State,  but  to  their  protection  as  well,  and  to  the 
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use  of  such  privileges  as  the  law  extends  to  litigants  or 
prospective  litigants  therein. 

It  is  held  that  to  so  hold  would  be  in  conflict  with 
the  most  recent  of  our  cases  upon  the  subject — Fawcett 
V.  Railway  Co.,  supra.  This  is  an  erroneous  view.  The 
case  referred  to  was  based  upon  the  act  of  1901,  and 
arose  before  the  passage  of  the  act  of  1903,  although  de- 
cided subsequent  thereto.  The  latter  act  was  not  re- 
ferred to  in  the  opinion  of  the  court  in  that  case,  because 
not  applicable,  for  the  reason  just  stated. 

The  first  aissignment  of  error  is  not  well  taken,  and 
must  1)6  overruled. 

The  second  assignment  raises  the  point  that  the  cir- 
cuit judge  erred  in  refusing  to  sustain  the  railway  com- 
pany's motion  in  arrest  of  judgment. 

The  ground  of  the  motion  in  arres*;  was  that  the 
declaration  failed  to  all^e  that  there  was  any  widow 
next  of  kin,  or  beneficiaries  to  take  the  recovery. 

A  declaration  in  an  action  to'  recover  damages  for 
wrongful  death,  defective  in  the  matter  referred  to 
states  no  cause  of  action.  Railroad  v.  Pitt^  Adm^r,  91 
Tenn.,  86, 18  S.  W.,  118 ;  Love  v.  Southern  Railway,  108 
Tenn.,  104,  65  S.  W.,  475,  55  L.  R.  A.,  471. 

The  appellee  insists  that  the  defect  was  cured  by  the 
verdict. 

The  rule  on  this  subject  is  thus  laid  down  in  Chitty 
on  Pleadings,  volume  1,  page  673 :  *^The  doctrine  upon 
this  subject  is  founded  on  the  common  law,  and  is  inde- 
pendent of    any  statutory    enactments.     The    general 
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principle  upon  which  it  depends  appears  to  be  that 
where  there  is  any  defect,  imperfection,  or  omission  in 
any  pleading,  whether  in  substance  or  in  form,  which 
would  have  been  a  fatal  objection  upon  demurrer,  yet 
if  the  issue  be  such  as  necessarily  required,  in  the  trial, 
proof  of  the  facts  so  defectively  or  imperfectly  stated  or 
omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given,  the  verdict,  such  defect,  imper- 
fection, OP  omission  is  cured  by  the  verdict." 

The  author  continues :  "On  the  other  hand,  the  par- 
ticular thing  which  is  presumed  to  have  been  proven 
must  always  be  such  as  can  be  implied  from  allegations 
in  the  record  by  fair  and  reasonable  intendment"  He 
adds,  on  page  681:  "The  main  rule  on  the  subject  of 
intendment  is  that  a  verdict  will  aid  a  defective  state- 
ment of  title,  but  will  never  assist  a  statement  of  a  de- 
fective title  or  cause  of  action.  .  .  .  We  may  here 
add  some  causes  in  explanation  of  the  rule  that,  if  the 
plaintiff  totally  omit  to  state  his  title  or  cause  of  action, 
it  need  not  be  proved  at  the  trial,  and  therefore  there  is 
no  room  for  presumption  to  maintain  the  verdict.  If, 
therefore,  in  an  action  upon  a  bill  of  exchange,  the 
plaintiff  omit  to  aver  presentment  to  and  refusal  by  the 
drawee,  or  that,  the  defendant  had  notice  of  nonpay- 
ment, when  such  averments  are  necessary,  the  declara- 
tion will  be  bad  even  after  verdict." 

So,  in  Knott  v.  Hicks,  2  Humph.,  162,  where  an  action 
was  brought  against  the  indorsers  of  a  promissory  note, 
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and  there  was  no  averment  of  notice  of  dishonor  having 
been  given  to  the  indorsers^  and  no  l^al  excuse  assigned 
for  not  having  done  so^  it  was  held  that  the  omission 
was  fatal,  and  would  not  be  cured  by  verdict*  The  rea- 
son,  of  course,  was  that  the  declaration  showed  no  cause 
of  action  against  the  indorsers.  To  same  effect  is  Bax- 
ter V.  Erunn,  1  Tenn.  Cas.,  113,  115.  In  Sheppard  v. 
Kindle,  3  Humph.,  80,  the  declaration  upon  a  promis- 
sory note  showed  on  its  face  that  the  note  had  been  exe- 
cuted by  a  married  woman,  who  was  sued  thereon.  The 
court  held  that,  inasmuch  as  the  execution  of  a  promis- 
sory  note  by  a  married  woman  created  no  legal  ob- 
ligation against  her,  the  declaration  showed  no  cause 
of  action,  and  that  the  error  was  not  cured  by  verdict. 
In  Greer  v.  Bumpass,  Mart.  &  Y.,  94,  it  appeared  that 
a  qui  tarn  action  was  brought  to  recover  the  penalty 
imposed  by  statute  against  "merchants,  peddlers,  and' 
hawkers,  for  retailing  merchandise .  without  license." 
The  declaration  failed  to  aver  that  the  defendant  was  a 
merchant,  peddler,  or  hawker.  This  court  held  that  it 
therefore  did  not  state  a  cause  of  action,  that  the  omis- 
sion was  not  cured  by  verdict,  and  that  the  judgment 
should  be  arrested.  The  same  ruling  was  made  in  State 
V.  Aikin,  7  Yerg.,  268.  In  Shelton  v.  Bruce,  9  Yerg.,  24, 
it  appeared  that  the  suit  was  based  on  a  certain  paper 
writing,  which  was  of  such  a  nature  that  it  did  not 
import  a  consideration,  but  required  one,  of  course,  to 
make  it  obligatory.  The  declaration  failed  to  aver  a 
consideration.     The  court  held  that  this  was  a  fatal 
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defect,  which  could  be  taken  advantage  of  by  either  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error, 
and,  of  course,  could  not  be  cured  by  verdict. 

When  the  rule  is  thus  stated— that  is,  that  a  verdict 
cannot  cure  a  declaration  which  states  no  cause  of  ac- 
tion— it  is  seen  to  be  reasonable,  and  commends  itself 
at  once  to  the  judgment  of  all. 

There  are  numerous  cases  in  this  State  which  hold 
that  a  declaration  which  states  a  good  cause  of  action, 
although  defectively,  will  be  aided  by  verdict.  Where 
the  omissions  are  not  so  serious  or  vital  as  to  leave 
the  declaration  emasculated  of  the  power  to  convey  a 
cause  of  action,  the  court  will  presume,  after  verdict, 
that  the  missing  matter  was  supplied  by  the  evidence. 
Anderson  v.  Read,  2  Overt.,  205-208,  5  Am.  Dec.,  661 ; 
Rogers  v.  Love,  2  Humph.,  417-420 ;  Woodson  v.  Moody, 
4  Humph.,  303-307 ;  Braum  v.  Parks,  8  Humph.,  294297 ; 
Shelby  v.  Hearne,  6  Yerg.,  512-514 ;  Stanley  V.  Brit, 
Mart.  &  Y.,  222 ;  Ooodloe  v.  Potts,  Cooke,  399 ;  Andsrson 
V.  Donelson's  Ex^rs,  1  Yerg.,  197-199;  Ca/nnon  v.  PhiU 
lips,  2  Sneed,  191 ;  Memphis  Oayoso  Oas  Co.  v.  William^ 
son,  9  Heisk.,  314 ;  Morriss  v.  Botcers,  58  S.  W.,  328. 

In  some  of  these  cases  the  rule  is  stated  to  be  that  "if 
a  pleading  contain  a  defect,  either  in  substance  or  form, 
which  would  have  been  fatal  on  demurrer,  yet  if,  on 
trial,  the  issue  require  proof  of  the  fact  so  defectively 
stated  or  omitted,  the  defect  is  cured  by  the  verdict.*' 
This  statement  is  an  approved  one  in  our  authorities, 
and  is  perfectly  sound,  and  also  is  perfectly  intelligible, 
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when  applied,  as  our  cases  apply  it,  to  the  defective 
statement  of  a  good  cause  of  .action,  such  as  the  cases 
which  have  just  been  cited  exhibited ;  but,  if  applied  to 
every  form  of  statement  which  a  declaration  may  as- 
sume, r^ardless  of  whether  such  statement  contain  the 
substance  of  a  good  cause  of  action  merely  set  forth 
defectively,  op  to  statements  which  set  forth  no  cause 
of  action  at  all — ^that  is,  if  it  be  applied  to  the  latter  at 
all — ^it  becomes  both  unsound  and  unintelligible,  inas- 
much as  the  more  empty  and  valueless  and  void  the 
frame  of  a  declaration  may  be,  in  respect  of  the  absence 
of  a  cause  of  action  from  its  ineffectual  contents,  the 
more  certainly  fatal  would  be  a  well-drawn  demurrer, 
and  the  more  surely  would  it  need  to  have  its  omissions 
supplied  by  the  evidence,  so  that,  on  this  course  of  de- 
cision, it  would  soon  fall  out  that  declarations  would 
be  dispensed  with  altogether,  and  the  court  and  jury 
would  have  to  depend  upon  sifting  the  complaint  out  of 
the  oral  evidence  adduced  at  the  trial.  To  such  ab- 
surdity would  the  rule  be  reduced  if  applied  to  declara- 
tions which  state  no  cause  of  action  at  all. 

But  in  respect  of  declarations  showing  a  good  cause 
of  action  defectively  stated,  our  cases  go  even  further 
than  the  rule  above  quoted,  and  hold  that  even  if  the 
omitted  averments  or  facts  are  found  in  the  pleas  of  the 
defendant,  or  are  necessarily  inferable  from  the  plead- 
ings taken  in  their  entirety,  they  will  be  supplied  to  the 
declaration,  and  the  judgment  will  not  be  arrested  after 
verdict     But,  as  already  stated,  if  the  omissions  in  the 
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declaration  cannot  b^  bo  supplied,  and  that  pleading 
stands  baldly  apart  from  the  case,  expressing  no  cause 
of  action,  it  cannot  be  aided  by  a  verdict.  Indeed,  it 
cannot  support  a  verdict,  since  there  can  be  no  lawful 
issue  upon  such  a  pleading,  and  without  a  lawful  issue 
there  can  be  no  valid  verdict.  May  field  v.  Beech,  2 
Sneed,  443 ;  Mosley  v.  Matthews,  Meigs,  578 ;  Trabue  v. 
Higden,  4  Cold.,  620;  Cherry  v.  Smith,  10  Heisk.,  389- 
392. 

Nor  is  it  a  condition  precedent  to  making  the  motion 
in  arrest  that  the  defendant  should  first  demur,  since, 
if  there  be  no  cause  of  action  averred  in  the  declaration, 
that  pleading  cannot  be  made  better  or  worse  by  a  de- 
murrer; nor  can  the  plain tiflf  be  prejudiced,  in  a  legal 
sense,  by  the  defendant's  nonaction.  And  it  has  been 
held  that  a  motion  in  arrest  for  a  fatal  defective  com- 
plaint may  properly  be  sustained,  even  though  a  de- 
murrer to  such  complaint  had  been  previously  over- 
ruled, and,  further,  that  grounds  may  be  properly  as- 
signed in  arrest  which  were  not  assigned  in  the  demur- 
rer, if  one  was  filed.  Turnpike  Co.  v.  Yates,  108  Tenn., 
428-430,  67  S.  W.,  89. 

Of  course,  as  to  what  special  reasons  may  be  assigned 
in  arrest,  no  rules  can  be  laid  down,  further  than  the 
simple  one  that  they  must  all  spring  from  the  common 
ground  that  the  declaration  states  no  cause  of  action; 
but  the  special  forms  which  these  assignments  may 
take  must  be  as  various  as  causes  of  action  themselves, 
and  must  depend  largely  upon  the  complexity  which 
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this  or  that  cause  of  action  may  exhibit,  and  the  number 
of  vital  constituents  which  a  careful  analysis  may  dis- 
cover it  to  contain.  Upon  such  analysis  a  skillful  coun- 
sel may  be  able  to  put  his  finger  upon  an  essential  ele- 
ment omitted,  the  absence  of  which  leaves  the  declara- 
tion wholly  ineffective,  as  was  done  in  the  present  case. 

Thus  far,  under  the  assignment  of  error  which  we 
now  have  under  examination — the  second — ^we  have  con- 
sidered only  the  effect  of  omitting  all  averments  con- 
cerning beneficiaries,  and  whether  this  omission  was 
such  as  could  be  cured  by  verdict.  There  is,  however, 
another  statute  referred  to  in  the  briefs  of  counsel 
(chapter  213,  p.  457,  Acts  1899). 

That  act  reads  as  follows : 
^^An  act  to  amend  section  4025,  of  Shannon's  Compila- 

tion  of  the  statutes  of  Tennessee,  being  section  3130 

of  Milliken  and  Vertrees'  Compilation. 

"Be  it  enacted  by  the  general  assembly  of  the  State  of 
Tennessee. 

"Section  1.  That  section  4025  of  Shannon's  Compila- 
tion of  the  statutes  of  Tennessee,  being  section  3130  of 
Milliken  &  Vertrees'  Compilation,  be,  and  is  hereby, 
amended  by  adding  thereto  the  words :  ^and  if  there  be 
no  widow  or  next  of  kin,  then  such  right  of  action  shall 
survive  to  his  personal  representative,  for  the  benefit 
of  his  estate,  to  pay  his  debts,  burial  expenses,  and  the 
expenses  of  administration.' 

"Sec.  2.  That  this  act  take  effect  from  and  after  its 
passage,  the  public  welfare  requiring  it. 

"Passed  AprU  12,  1899." 
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This  act  is  unconstitutional,  because  in  violation  of 
article  2,  section  17,  of  the  constitution  of  this  State, 
in  that  it  does  not  recite  the  caption  or  substance  of  the 
act  to  be  amended.  The  reference  to  certain  sections  of 
the  work  popularly  called  "Shannon's  Code''  and  to  Mil- 
liken  &  Vertrees'  Compilation  is  ineffectual.  The  pre- 
cise question  was  decided  in  Memphis  St.  Ry.  v.  State, 
110  Tenn.,  598,  618,  75  S.  W.,  730.  On  page  618,  110 
Tenn.,  page  734,  75  S.  W.,  in  passing  on  the  validity  of 
chapter  43,  page  75,  Acts  1903,  which  purported  to  an- 
nul sections  3074,  3075,  and  3076  of  Shannon's  Code, 
the  court  held  that  the  reference  to  these  sections  was 
ineffectual  for  the  purpose  of  amendment.  In  dispos- 
ing of  the  question,  Wilkes,  J.,  speaking  for  the  court, 
said:  "Shannon's  Compilation  or  Code,  though  ex- 
ceedingly  valuable,  and  in  constant  use  by  the  courts 
and  people,  is  not  a  code  enacted  into  a  law,  as  is  the 
Code  or  General  Statutes  of  1858 ;  and,  while  a  refer- 
ence to  it  is  suflciently  definite  to  indicate  the  volume 
meant,  still  it  is  not  enacted  into  a  code  or  law,  and 
has  no  general  title  recognized  by  law,  and  it  falls  within 
the  reasoning  of  the  court  in  Burnett  v.  Turner,  87 
Tenn.,  129,  10  S.  W.,  194;  and  its  several  provisions, 
while  remarkably  accurate,  have  not  the  verity  of  en- 
acted law  or  acts,  within  the  meaning  of  the  constitu- 
tional provisions."  These  observations  are  also  true  of 
Milliken  &  Vertrees'  Compilation. 

The  act  of  1899,  therefore,  has  no  bearing  upon  .the 
present  controversy.     It  results  from  what  we  have  al- 
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ready  said  that  the  second  assignment  of  error  must  be 
sustained. 

The  motion  in  arrest  of  judgment  must  therefore  be 
sustained,  and  the  action  of  the  defendants  in  error 
dismissed,  with  costs.  McMinnville  Y.  Stroud,  109  Tenn., 
569,  571,  72  S.  W.,  949. 
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Western  Union  Telegraph  Company  v.  Tbxana 

Courtney. 

{Knoxville.    September  Term,  1904.) 

1.  TBIiEaRAPH  COMPANY.    StiptOation  respectingr   notice  of 
claim  for  damages;  sender's  assent  thereto  presumed. 

A  stipulation  in  a  contract  for  the  transmission  of  a  telegram  that 
the  telegraph  company  will  not  be  liable  for  damages,  unless 
the  claim  is  presented  within  sixty  days  after  the  message  is 
sent,  Is  reasonable  and  valid,  and  the  sender  of  a  telegram, 
using  a  blank  upon  which  is  written  or  printed  such  stipulation, 
is  presumed  to  assent  thereto. 

Case  cited  and  approved:  Manier  &  Co.  t.  Telegraph  Co.,  94 
Tenn.,  442. 

2.  8AMB.    Essentials  of  notice  of  claim  for  damages. 

Where  the  contract  for  the  transmission  of  a  telegram  provides 
that  the  company  will  not  be  liable  for  damages,  unless  claim 
therefor  is  presented  in  writing  within  sixty  days  after  the 
message  is  filed,  the  notice  or  presentation  of  the  claim  must 
bo  in  writing,  identifying  the  message,  stating  the  negligence 
complained  of,  and  the  nature  and  extent  of  the  damages  suf- 
fered. 

Cases  cited  and  approved:  Manier  ft  Co.  v.  Telegraph  Co.,  94 
Tenn.,  442;  Telegraph  Co.  v.  Brown,  84  Texas,  54. 

8.  SAMS.  Same.  Summons  not  containing^  essentials  of  notice 
insufficient.  Case  in  judgment. 
Where  the  contract  for  the  transmission  of  a  telegram  contains 
the  stipulation  set  out  in  the  first  and  second  headnotes,  the  In- 
stitution of  suit  and  service  of  process  may  operate  as  a  presen- 
tation of  a  claim  for  damages  when  the  process  is  served  within 
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the  specified  time  and  contains  the  essentials  of  a  formal  no- 
tice or  claim  for  damages  as  set  out  in  the  second  headnote,  or 
when  the  declaration  giving  such  information  is  filed  within  the 
stipulated  time;  but  a  summons  merely  stating  that  the  defend- 
ant company  was  called  on  to  answer  plaintiff  "in  an  action  to 
her  damage  two  thousand  dollars"  is  wholly  insufficient  to  meet 
the  requirements  of  the  contract. 

Cases  cited  and  approved:     Manier  A  Co.  v.   Telegraph  Co.,  94 
Tenn.,  442;  Telegraph  Co.  y.  Mellon,  96  Tenn.,  75. 


FROM  HAMILTON. 


Appeal  in  error  in  the  Circuit  Court  of  Hamilton 
County. — M,  M.  Allison,  Judge. 

Geo.    H.    FearonS;    Brown  &  Spuklock,    Shields, 
Catbs  &  MouNTCASTLE,  for  Telegraph  Company. 

W.  H.  CuMMiNGS  and  C.  W.   Rankin,  for  Texana 
Courtney. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  in  the  circuit  court  of  Ham- 
ilton county  to  recover  damages  for  the  negligent  and 
wrongful  failure  of  the  plaintiff  in  error  to  promptly 
transmit,  and  deliver  a  message  filed  with  it  by  the  de- 
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fendant  in  error  for  that  purpose  February  8,  1903. 
The  summons  was  issued  February  19,  1903,  and  served 
two  days  later.  It  contained  no  other  statement  of  the 
plaintiff's  cause  of  action  than  that  the  defendant  is  re- 
quired "to  answer  Texana  Courtney  in  an  action  to  her 
damage  two  thousand  dollars" — the  usual  form  of  such 
process. 

The  declaration,  in  which  the  cause  of  action  is  fully 
stated,  was  filed  May  25,  1903. 

There  is  proof  tending  to  show  that  the  message  was 
.  written  on  one  of  the  blanks  furnished  by  the  company 
for  that  purpose,  containing  a  stipulation  that  the  com- 
pany  should  not  be  liable  for  any  damages  occurring 
from  a  breach  of  its  contract  to  promptly  transmit  and 
deliver  the  message  unless  a  claim  therefor  was  pre- 
sented in  writing  within  sixty  days  after  the  message 
was  filed  for  transmission,  and  that  no  formal  presen- 
tation was  made.  The  trial  judge  instructed  the  jury 
that,  if  the  action  was  begun  and  the  summons  served 
upon  the  defendant  within  sixty  days  next  after  the 
message  was  filed,  this  would  be  a  sufficient  presentation 
of  the  claim,  and  this  instruction  is  now  assigned  as 
error. 

The  stipulation  in  the  contract  for  transmission  is  in 
the  usual  form  used  by  this  company,  and  is  as  follows : 
"The  company  will  not  be  liable  for  damages  or  statu- 
tory penalties  in  any  case  where  the  claim  is  not  pre- 
sented in  writing  within  sixty  days  after  the  message 
is  filed  with  this  company  for  transmission."    This  has 
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been  held  to  be  a  reasonable  regulation  and  valid  con- 
tract, which  the  sender  of  a  message  is  presumed  to  as- 
sent to  when  he  uses  a  blank  upon  which  it  is  written 
or  printed  in  preparing  his  message,  by  this  and  the 
courts  of  last  resort  of  nearly  all  the  other  States, 
Manier  d  Co.  v.  W.  U.  T.  Co.,  94  Tenn.,  442,  443,  29  S. 
W.,  732,  27  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.),  1046. 

The  object  and  purpose  of  the  stipulation  is  that  the 
company  may  have  notice  of  the  claim  made  against  it, 
and  intelligently  settle  with  the  plaintiff,  or  prepare  its 
defense  while  the  facts  are  known  and  evidence  of  them 
obtainable. 

The  presentation  of  the  claim  must  be  in  writing, 
fairly  identifying  the  message  in  question,  and  stating 
the  n^ligence  oomplained  of,  and  the  nature  and  extent 
of  the  damages  suffered.  Manier  d  Co.  v.  W.  U.  T.  Co., 
94  Tenn.,  442, 29  S.  W.,  732 ,  27  Am.  &  Eng.  Ency.,  1048 ; 
Crosswell  on  Electricity,  sec.  558;  W.  U.  T.  Co.  v. 
Brown,  84  Tex.,  54, 19  S.  W.,  336. 

The  institution  of  suit  and  service  of  process  upon 
the  company  may  operate  as  a  presentation  of  the  claim 
when  the  service  is  made  within  sixty  days  after  the 
message  was  filed  and  the  process  contains  a  statement 
of  the  nature  and  extent  of  the  plaintiff's  claim  for  dam- 
ages as  herein  held  suf&cient  in  a  formal  claim,  or  the 
declaration  giving  this  information  is  filed  within  the 
prescribed  time. 

This  was  substantially  held  in  the  cases  of  Telegraph 
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Co.  V.  Mellon,  96  Tenn.,  75,  33  S.  W.,  725,  and  Manier 
d  Co.  V.  Telegraph  Co.,  94  Tenn.,  442,  29  S.  W.,  732. 

But  the  summons  in  this  case  does  not  purport  to 
give  the  company  any  information  of  the  character  of 
the  claim  of  the  plaintiff.  All  that  can  be  learned  from 
it  is  that  the  defendant  is  called  upon  to  answer  plain- 
tiff in  an  action  to  her  damage  |2,000.  It  may  be  for 
breach  of  contract  of  some  kind,  or  for  a  tort  committed 
against  the  person  or  property  of  the  plaintiff  by  some 
one  of  the  company's  many  agents.  If  it  be  for  n^li- 
gence  in  the  transmission  and  delivery  of  a  message,  who 
sent  the  message  or  to  whom  it  was  sent,  when  or  where 
it  was  filed  for  transmission,  nor  the  place  of  delivery, 
nor  whether  the  claim  is  for  delay  or  mistake  in  transr 
mission,  is  not  stated.  What  possible  information  of 
the  nature  of  the  claim  does  the.  company  get  from  the 
mere  notice  that  it  is  sued  by  the  plaintiff  for  |2,000 
damages? 

If  this  meager  statement  in  a  writ  is  a  suflicient  pre- 
sentation, then  a  notice  to  the  telegraph  company  simply 
to  the  effect  that  the  party  sending  or  receiving  a  tele- 
gram has  a  claim  against  it,  without  referring  to  the 
particular  telegram,  or  to  the  nature  of  the  claim  made, 
would  likewise  be  suflScient.  This  would  entirely  de- 
feat the  object  of  the  rule.  There  might  be  cases  where 
the  company  within  sixty  days  had  sent  or  received  nu- 
merous telegrams  for  the  parties  bringing  suit  or  giving 
such  notice,  and  it  would  be  required  to  preserve  evi- 
dence with  respect  to  each  of  these  tel^rams,  and  make 
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an  investigation  with  respect  to  them,  in  order  to 
receive  any  benefit  from  the  provision  in  question. 

The  summons  in  this  case  is  a  mere  citation,  and  can- 
not be  said  to  be  a  presentation  of  the  plaintiflF's  claim 
within  the  spirit  of  the  contract  made  by  the  parties  for 
the  transmission  of  the  message. 

The  instruction  of  the  trial  judge  to  the  jury  com- 
plained of  was  therefore  erroneous,  and  for  this  error, 
and  others  disposed  of  orally,  the  judgment  must  be  re- 
versed, and  the  case  remanded  to  the  circuit  court  for  a 
new  triaL 
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ALABAMA  Great    Southern    Railroad    Company    v. 

Faustina  Roberts. 

and 
Alabama    Great    Southern    Railroad    Company   v. 

Edista  Roberts. 

{Knoxville.     September  Term,  1904.) 

1..  BBMITTITUB.  Aa  condition  of  affirmance  of  Judgment  er< 
roneoua  alone  for  excesaiveneaa,  when. 
The  requirement  of  a  remittitur  by  the  supreme  court  as  a  con- 
dition of  affirmance  of  the  Judgment  in  an  action  f(Mr  personal 
injuries,  irhere  It  is  so  excessive  as  to  evince  passion,  prejudice 
or  caprice.  Is  good  law,  sound  policy,  and  no  Invasion  of  the 
right  of  the  parties  or  province  of  the  Jury,  and  no  exercise  of 
original  Jurisdiction,  and  the  practice  may  be  adopted  where  the 
only  error  is  the  excessiveness  of  the  damages  awarded  in  such 
cases.      (Post,  pp.  491-499.) 

Cases  cited  and  approved:  Branch  y.  Bass,  5  Sneed,  369;  Young 
▼.  Cowden,  98  Tenn.,  689;  Land  Co.  y.  Mann,  130  U.  S.,  69;  Bur- 

.  diet  v.  Railroad,  123  Mo.,  221;  Hutchins  v.  St  Paul,  M.  &  M. 
Co.,  44  Minn.,  5. 

9.  SAMB.  Same.  Extent  of  practice  heretofore  stated. 
Judgments  have  heretofore  been  affirmed  upon  the  entry  of  remit- 
titurs as  to  the  objectionable  part  of  a  special  verdict  (Memphis 
y.  Kimbrough,  12  Heis.,  133) ;  where  there  is  apparent  an  error 
of  calculation  (McKlnley  y.  Beasley,  5  Sneed,  170) ;  where  the 
Judgment  is  for  an  amount  greater  than  that  laid  in  the  suit  and 
declaration  (Crabb  v.  Bank,  6  Yer.,  332);  where  a  verdict  Is 
based  upon  several  items  and  Is  divisible  (Railroad  y.  Wallace, 
91  Tenn.,  36).      {Post,  pp.  492,  493.) 
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8.  SAMB.  Bequired  by  trial  judge  as  a  condition  oi  refusing  new 
trial. 
The  trial  judge  may  as  a  condition  of  denying  the  motion  for  a 
new  trial,  made  by  the  defendant,  require  a  remittitur  of  part  of 
the  verdict  which  he  deems  excessive,  but  it  is  optional  for  the 
plaintiff  to  comply  with  such  condition  or  suffer  a  new  trial. 
(Post,  pp.  493,  494.) 

Cases  cited  and  approved:  Branch  v.  Bass,  5  Sneed,  366;  Massar 
dillo  y.  Railroad,  89  Tenn.,  661;  Railroad  v.  Jones,  9  Hels.,  27; 
Railroad  v.  Wallace,  91  Tenn.,  35;  Railroad  v.  Garrett,  8  Lea, 
450;  Railroad  v.  Foster,  10  Lea,  366;  Toung  v.  Cowden,  98  Tenn., 
588,  590;  Telegraph  Co.  v.  Frith,  105  Tenn.,  174. 

4.    SAME.    Defendant  cannot  be  required  to  waive  or  abandon 
appeal. 

The  defendant,  in  case  of  remittitur,  cannot  be  requireid  to  aban- 
don or  waive  his  right  of  appeal  upon  condition  of  plaintiff's 
acceptance  of  the  remittitur.     {Post,  pp.  494,  495.) 

I 

Cases  cited  and  approved:  Railroad  v.  Foster,  10  Lea,  351,  366; 
Coal  Co.  V.  Roddy,  85  Tenn.,  400. 


FROM  HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton  County. 
— ^M.  M.  Allison,  Judge. 

Shepherd  &  Fbiebson^  for  Bailroad. 
Thomas  &  Thomas^  for  Roberts. 
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Mr.  Justice  WiiiKES  deliyered  the  opinion  of  the 
Conrt. 

These  are  two  separate  cases  heard  together  in  the 
court  below  by  consent,  and  involving  damages  for  per- 
sonal injuries  caused  by  a  collision  between  the  cars  of 
the  Rapid  Transit  Company  and  the  Alabama  Great 
Southern  Railroad  Company.  The  plaintiffs  are  both 
minors^  Faustina  at  the  time  of  the  injury  being  about 
13  years  of  age,  and  Edista  being  about  nine  years  old. 
The  suit  was  brought  for  the  benefit  of  the  minors  by 
their  father  as  next  friend  against  the  Alabama  Great 
Southern  Railroad  Company,  the  Rapid  Transit  Com- 
pany, and  the  Belt  Line  Company.  There  was  a  verdict 
in  favor  of  the  latter  two,  but  against  the  Alabama  Great 
Southern  Railroad  Company,  in  favor  of  Faustina  for 
|2,000,  and  in  favor  of  Edista  for  |800,  and  the  railroad 
has  appealed  and  assigned  as  the  only  error  that  the 
verdict  in  each  case  is  so  excessive  as  to  evince  passion, 
prejudice,  or  caprice  on  the  part  of  the  jury.  Counsel 
for  the  railroad  company  admitted  that  his  company 
was  liable  for  some  damages,  and  expressed  his  willing- 
ness to  pay  what  was  reasonable,  and  that  the  jury 
might  fix  the  amount. 

There  was  no  claim  made  in  the  case  for  vindictive, 
punitive,  or  exemplary  damages.  The  court  below  ruled 
that  only  compensatory  damages  could  be  received  un- 
der the  agreement  of  the  parties,  and  to  this  there  was 
no  exception  by  plaintiff. 
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The  court  charged  the  jury  to  take  into  consideration 
the  mental  and  physical  pain  and  suffering  resulting  to 
each  from  the  accident,  and  let  their  verdict  be  for  a 
reasonable  compensation  for  the  actual  injuries  sus- 
tained in  each  case,  taking  into  consideration  the  mental 
and  physical  pain  and  suffering,  and  from  the  proof  de- 
termine whether  the  injuries  received  were  permanent 
or  temporary,  looking  to  the  proof  to  ascertain  the  na- 
ture, character,  and  extent  of  the  injuries  in  each  case, 
and  from  the  proof  make  up  their  report. 

No  exception  was  made  to  this  charge  in  the  court 
below,  nor  is  any  made  in  this  court. 

Counsel  for  the  plaintiff,  in  his  brief,  states  that  the 
proof  in  the  court  below  was  confined  to  the  mere  ques- 
tion of  compensatory  damages^  and  insists  that  the 
amount  found  is  only  compensatory,  and  not  subject  to 
the  assignment  that  it  is  so  excessive  as  to  evince  pas- 
sion, prejudice,  or  caprice  on  the  part  of  the  jury. 

We  have  before  us,  therefore,  cases  of  verdicts  upon 
facts  which,  it  is  conceded,  make  a  case  of  liability  in 
which  the  element  of  exemplary  or  punitive  damages  is 
not  involved,  but  only  what  is  compensatory  for  per- 
sonal injuries.  The  liability  of  the  defendant  being  con- 
ceded, the  only  question  is  whether  the  amounts  found 
by  the  jury  for  the  two  girls  are  so  excessive  as  to  evince 
passion,  prejudice,  and  caprice  on  the  part  of  the  jury ; 
and  in  our  opinion  they  are  so  excessive  as  to  fall  within 
the  rule,. and  should  be  abated — that  of  plaintiff  Faus- 
tina from  |2,000  to  |1,250,  and  that  of  Edista  from 
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1800  to  1400 ;  and  for  these  amounts  only^  together  with 
all  costs,  are  they  entitled  to  judgment. 

This  court  therefore  suggests  to  plaintiffs'  counsel 
that  the  recoveries  be  reduced  to  these  amounts ;  and,  in 
the  event  they-  consent  thereto,  judgments  will  be  so 
entered,  and  ten  days  is  granted  to  them,  and  each  of 
them,  respectively,  to  accept  or  reject  this  suggestion. 
In  the  event  either  of  said  plaintiffs,  by  their  attorneys, 
shall  not  accept  this  suggestion  of  the  court,  and  agree 
thereto,  the  judgment  of  the  lower  court  will  be  reversed 
as  to  such  one^  and  a  new  trial  awarded  as  to  her,  and 
the  appellee  not  agreeing  will  pay  costs  of  her  appeal. 

Inasmuch  as  this  is  to  some  degree  a  new  practice  in 
Tennessee,  the  court  deems  it  proper  to  state  the  reasons 
for  adopting  it  and  the  law  applicable  to  it. 

It  has  heretofore  been  held  that,  when  a  verdict  of  a 
jury  is  special  and  a  certain  part  thereof  is  not  lawfully 
recoverable,  this  court  will  allow  the  verdict  to  stand  if 
a  remittitur  is  entered  as  to  the  objectionable  part 
Memphis  v.  Kimhrough,  12  Heisk.,  133. 

So,  when  there  is  apparent  an  error  of  calculation  in 
an  action  of  debt,  this  court  will  not  reverse  and  re- 
mand, but  will  remit  the  erroneous  part.  McKinley  v. 
Beaslej/y  5  Sneed,  170.  See,  also,  Railroad  v.  Wailace, 
91  Tenn.,  35,  17  S.  W.,  882. 

When  the  judgment  in  the  court  below  is  for  an 
amount  greater  than  that  laid  in  the  suit  and  declara- 
tion, this  court  will  reverse  unless  the  appellee  remit 
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the  excess,  as  he  might  have  done  in  the  court  below. 
CrdbVs  Ex'rs  v.  The  Bank,  6  Yerg.,  332. 

So  when  a  verdict  is  based  upon  several  items,  and  is 
divisible,  this  court  may  remit  so  as  to  reduce  the  total 
amount  by  such  items  as  have  been  improperly  allowed 
by  the  jury.  Railroad  v.  Wallace,  91  Tenn.,  35,  17  S. 
W.,  882. 

This  is  perhaps  the  full  extent  to  which  this  court  has 
heretofore  gone  in  causing  or  suggesting  remittiturs ; 
and  the  usual  practice  in  damage  suits  for  personal 
injuries,  when  there  is  a  gross  verdict  or  judgment  to 
cover  all  damages,  has  been,  in  case  the  verdict  is  so  ex- 
cessive as  to  evince  passion,  prejudice,  or  caprice  on  the 
part  of  the  jury,  to  set  aside  the  judgment  and  verdict 
and  award  a  new  trial. 

The  consequence  has  been  to  prolong  litigation,  to 
swell  bills  of  cost,  to  delay  final  adjudication,  and,  in 
a  large  number  of  instances,  to  have  such  excessive  judg- 
ments repeated  over  and  over,  upon  the  new  trial. 

It  is  believed  that  this  is  a  result  which  may  be  rem- 
edied by  adopting  the  practice  herein  suggested,  and 
which  already  prevails  in  the  majority  of  the  States  of 
the  Union.  This  practice  will  conform  to  that  of  the 
court  below,  and  we  can  see  no  good  reason  why  it 
should  not  prevail. 

-  The  rule  in  the  lower  court  is  that  the  trial  judge  may 
suggest  a  remittitur  to  the  plaintiff,  and,  if  he  assents 
thereto,  he  may  avoid  a  setting  aside  of  the  verdict  and 
a  new  trial.    Branch  v.  Bass,  5  Sneed,  366. 
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But  such  remittitur  cannot  be  entered  over  the  pro- 
test  of  the  successful  plaintiff,  and  if  he  do  not  assent 
thereto  the  circuit  judge  must  set  aside  the  judgment 
and  grant  a  new  trial.  Massadillo  v.  RaUuoo/y  Co.j  89 
Tenn.,  661,  15  S.  W.,  445. 

The  general  rule  is  stated  as  follows : 

The  trial  judge  may,  as  a  condition  of  denying  the 
motion  for  a  new  trial,  made  by  the  defendant  in  an 
acljon  of  debt,  require  a  remittitur  of  part  of  the  verdict 
which  he  deems  excessive,  but  it  is  optional  with  the 
plaintiff  to  comply  with  such  condition  or  suffer  a  new 
trial.  Yoimg  v.  Cowden^  98  Tenn.,  588,  590,  40  S.  W., 
1088,  citing  Branch  v.  Bass,  5  Sneed,  366;  Railroad  v. 
Jones,  9  Heisk.,  27;  Massadillo  V.  Railroad  Company, 
89  Tenn.,  661,  15  S.  W.,  445;  Railroad  v.  Wallace,  91 
Tenn.,  35, 17  S.  W.,  882 ;  Railroad  v.  Garrett,  8  Lea,  450, 
41  Am.  Rep.,  640;  Railroad  v.  Foster,  10  Lea,  366,  ap- 
proved in  Tel.  Co.  v.  Frith,  105  Tenn.,  174,  58  S.  W., 
118. 

In  Railroad  Company  v.  Oarrett,  8  Lea,  438,  41  Am. 
Rep.,  640,  it  was  held  to  be  an  error,  but  not  reversible 
under  the  facts  of  that  case,  to  require  a  remittitur  if 
the  defendant  would  abide  by  the  judgment  and  not  ap- 
peal, and  when  the  defendant  would  not  agree  the  judg- 
ment was  allowed  to  stand. 

The  defendant  in  case  of  remittitur  cannot  be  requir- 
ed to  abandon  or  waive  his  right  of  appeal  as  a  condition 
to  acceptance  by  plaintiff.    Railroad  v.  Foster,  10  Lea, 
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351,  366 ;  Tenn.  Coal  Co.  V.  Roddy,  85  Tenn.,  400,  5.  S. 
W.,  286. 

These  cases  show  the  extent  to  which  this  court  has 
gone  in  suggesting  remittiturs  in  this  court  and  approv- 
ing remittiturs  in  the  court  below. 

As  before  stated,  the  practice  in  this  court  has  hereto- 
fore been,  in  cases  of  excessive  judgments  for  damages 
for  personal  injuries,  to  set  them  aside  and  remand  for 
a  new  trial,  if  the  verdict  is  so  excessive  as  to  evince  pas- 
sion, prejudice,  or  caprice.  When  the  excess  does  not 
go  to  this  extent,  the  verdict  of  the  jury  and  judgment  of 
the  court  below  is  not  disturbed  by  this  court.  Tenn. 
Coal  d  Ry.  Co.  v.  Roddy,  85  Tenn.,  400,  5  S.  W.,  286. 

The  rule  prevailing  in  a  large  number  of  States  of  the 
Union  is  that  a  remittitur  may  be  required  as  well  in 
this  court  as  in  the  trial  court.  18  Enc.  Pleadings  and 
Practice,  p.  137,  and  authorities  there  quoted. 

It  is  also  laid  down  in  18  Enc.  Pleadings  and  Prac- 
tice, 125,  that  the  great  weight  of  authority  is  that  a 
court  may  permit  or  require  the  entry  of  a  remittitur  in 
actions  for  unliquidated  damages  for  torts.  See  cases 
cited. 

Again  it  is  said :  "It  is  a  very  common  practice  for  an 
appellate  court,  when  it  deems  the  damages  excessive, 
and  this  is  the  only  error,  to  require  a  remittitur  of  the 
amount  considered  excessive  as  a  condition  to  the  af- 
firmance of  the  judgment." 

In  support  of  this  a  large  number  of  cases  are  cited 
from  the  following  States : 
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Arkansas^  California,  Connecticut,  Florida,  Georgia, 
Illinois,  Indiana,  Iowa,  Kansas,  Maine,  Minnesota,  MiSr 
sissippi,  Missouri,  Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  York,  Ohio,  Oregon,  Texas,  Washing- 
ton, Wisconsin,  and  cases  from  the  federal  and  United 
States  supreme  court. 

In  many  of  these  States  the  rule  has  been  adopted  in 
later  cases  over  a  contrary  holding  in  earlier  cases.  No- 
tably is  this  case  in  Missouri,  as  is  shown  by  the  case 
of  Burdict  v.  Missouri  Pacific  Ry.  Co.,  123  Mo.,  221,  27 
S.  W.,  453,  26  L.  R.  A.,  384,  45  Am.  St  Rep.,  528. 

This  is  a  well-considered  case  and  extensively  anno- 
tated, and  the  different  holdings  in  the  several  courts 
are  distinguished  and  illustrated.  In  some  States,  as  in 
Louisiana,  it  is  held  that  the  court  has  power  to  cut  the 
verdict  without  the  assent  of  the  parties;  but  the  great 
weight  of  authority  is  that  it  cannot  he  done  over  the 
protest  of  the  successful  plaintifiE.  See  our  own  cases 
heretofore  cited,  especially  Massadillo  v.  Railroad  Cam- 
pany,  89  Tenn.,  661, 15  S.  W.,  445. 

The  doctrine  of  remittitur  applies  to  damages  in 
torts  as  well  as  to  damages  for  breach  of  contract.  The 
judge  may  set  aside  the  verdict  in  such  cases  in  toto.  It 
follows  that  he  may  determine  what  would  be  a  reasona- 
ble amount.  Such  is  not  a  usurpation  by  the  court  of 
the  province  of  the  jury.  The  facts  have  been  passed  on 
by  a  jury,  and  the  right  to  recover  has  been  determined 
by  the  jury,  and  not  by  the  court.  The  judge  expresses 
his  opinion  as  to  the  reasonableness  of  the  amount,  the 
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plaintiff  accedes  to  the  justice  of  the  judge's  estimate, 
and  agrees  to  accept  it;  and,  while  the  judgment  is  for 
an  amount  smaller  than  that  found  bj  the  jury,  it  is  a 
judgment  based  upon  facts  which  the  jury  have  found 
fixes  liability,  and  not  upon  facts  found  by  the  court. 
Branch  v.  Bass,  5  Sneed,  369;  Yawng  v.  Gowden,  98 
Tenn.,  589,  40  S.  W.,  1088 ;  Arkansas  Valley  Land  Go.  v. 
Mann,  130  U.  S.,  69,  9  Sup.  Ct,  458,  32  L.  Ed.,  854 ;  18 
Enc.  Plead,  and  Prac,  127 ;  Burdict  v.  Mo.  Pac.  Ry.  Go., 
123  Mo.,  221,  27  S.  W.,  453,  26*  L.  R  A.,  384,  45  Am.  St. 
Rep.,  528. 

It  may  be  said  that  this  practice  of  requiring  a  remit- 
titur is  the  exercise  of  original  jurisdiction  by  this 
court  and  in  the  same  connection  it  may  be  said  that,  if 
this  court  has  the  right  to  reduce  the  judgment  of  the 
court  below  it  has  the  right  to  increase  it.  Neither  of 
these  objections  are  well  grounded.  This  court  cannot, 
and  does  not  render  any  judgment  as  an  exercise  of  or- 
iginal jurisdiction  when  it  reduces  the  verdict  and  judg- 
ment of  the  court  below.  It  merely  reviews  and  corrects 
the  judgment  rendered  to  the  extent  of  the  excess ;  and, 
as  to  this  excess,  it  may  very  well  be  said  there  is  no  evi- 

• 

dence  to  sustain  it.  But  it  cannot  give  judgment  for  an 
amount  in  excess  of  what  the  jury  has  found,  which  the 
jury  has  not  found,  for  that  would  be  the  exercise  of 
original  jurisdiction. 

In  the  cases  of  Hutchins  v.  St.  Paul,  M.  &  M.  Go.,  44 
Minn.,  5,  46  N.  W.,  79,  it  is  said,  in  substance,  that, 
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while  no  court  has  any  right  to  substitute  its  own  esti- 
mate of  the  damages  for  that  of  a  jury,  yet  it  has  the 
right  to  determine  the  amount  beyond  which  there  is  no 
evidence,  upon  any  reasonable  view  of  the  case,  to  sup- 
port the  verdict. 

In  a  number  of  cases  it  has  been  held  that  when  the 
damages  are  so  excessive  as  to  evince  passion,  prejudice, 
or  caprice,  the  error  cannot  be  corrected  by  remittitur, 
because  such  passion,  prejudice,  and  caprice  will  be  pre- 
sumed  to  have  permeated  the  entire  verdict,  and  to  have 
influenced  or  caused  the  finding  of  the  question  of  any 
liability  on  the  facts. 

See  cases  cited  in  18  Enc.  Plead,  and  Prac,  144. 

We  cannot  admit  the  soundness  of  the  view  of  these 
cases  under  our  practice.  If  a  jury,  through  passion, 
>  prejudice,  and  caprice  has  given  a  judgment,  whether 
excessive  or  not,  when  the  facts  do  not  warrant  any 
judgment,  it  is  the  practice  of  this  court  to  set  aside  the 
verdict,  because  there  is  no  evidence  to  support  it. 

But  when  the  court  can  see  that  there  is  liability,  and 
especially  when  that  liability  is  conceded  for  some 
amount,  as  in  the  present  case,  and  the  only  error  is  the 
reason  to  set  aside  the  verdict  in  toto,  if  justice  and 
right  can  be  reached  by  reducing  the  damages.  There 
may  be  cases  where  a  verdict  for  any  amount  whatever 
would  evince  passion,  prejudice,  or  caprice,  and  these 
cases  can  readily  be  reached  under  the  rule  of  this 
court  to  reverse  when  there  is  no  evidence  to  support  the 
verdict.  The  courts  are  not  uniform  in  the  mode  of  sub- 
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mitting  or  requiring  remittiturs,  and  the  practice  in 
each  State  is  modified  by  other  rules  touching  the  same 
errors. 

We  are  of  the  opinion,  therefore,  that  it  is  good  law, 
sound  policy,  and  no  invasion  of  the  rights  of  parties  or 
the  province  of  the  jury,  and  no  exercise  of  original  ju- 
risdiction, to  adopt  the  practice  of  requiring  remittiturs 
in  this  court  at  the  option  of  the  appellee,  to  the  end 
that  justice  may  be  reached  and  an  end  put  to  litigation. 
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T.  E.  Plylby  v.  J.  L.  Allison. 
{KnoxvUle.     September  Term,  1904.) 

1.  OOSTS.  Olerk'8  fee  tor  redemption  receipt  tor  the  redemption 
of  several  pieces  of  land. 

Under  a  statute  providing  for  the  redemption  of  land  sold  for 
taxes,  and  providing  a  fee  of  fifty  cents  to  the  clerk  for  issuing 
the  redemption  receipt,  which  receipt,  it  is  provided,  shall  in- 
clude all  property  redeemed  by  any  person  at  one  time,  only 
one  receipt  should  be  issued,  and  only  one  fee  can  be  charged 
for  such  receipt,  for  the  redemption  of  a  number  of  pieces  of 
property  by  the  then  owner,  in  one  single  transaction,  though 
the  various  pieces  of  property  redeemed  were  assessed  in  the 
names  of  different  parties,  and  were  situated  in  different  wards 
of  the  city.     {Post,  pp.  502-506.) 

Acts  cited  and  construed:    1901,  ch.  174,  sec.  67. 

2.  EXTO&TION.  Officer's  good  faith  and  honesty  of  purpose  in 
demanding  and  collecting  illegal  fees  is  no  defense  against  a 
civil  suit  for  penalty. 

In  a  civil  suit  against  an  officer  to  recover  the  penalty  for  extor- 
tion in  demanding  and  receiving  any  other  or  higher  fees  than 
those  prescribed  by  law,  good  faith  and  honesty  of  purpose  in 
demanding  and  receiving  fees  not  allowed  by  law  is  no  defense. 
{P08t,  pp.  503,  504,  506.) 

Code  cited  and  construed :  Sees.  6358,  6714  (S.) ;  sees.  5270,  5604 
(M.  &  v.);  sees.  4518,  4810  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Williams  v.  State,  2  Sneed,  162;  State 
V.  Merritt,  5  Sneed,  67;  State  v.  Critchett,  1  Lea,  271. 

8.    SAM£.    Question  whether  good  faith  in  collecting  illegral  fees 
excuses  in  criminal  prosecution,  reserved. 
Question  whether  in  criminal  prosecution  for  the  offense  of  ex- 
tortion, good  faith  might  serve  as  an  excuse  for  the  officer  In 
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demanding  and  receiving  fees  not  allowed  by  law  is  reserved. 
(Post,  pp.  506,  507.) 

Code  cited:  Sec.  6714  (S.);  sec.  5604  (M.  ft  V.);  sec.  4810  (T.  ft 
8.  and  1858). 

Cases  cited:  State  v.  Merrltt,  5  Sneed,  67;  State  v.  Crltchett,  1 
Lea,  271. 

4.  REPEAL  OF  STATUTES  BY  IMPLIOATION.  Statute  pro- 
▼idingf'  penalty  recoverable  in  civil  action  not  repealed  by 
statute  imposing  fine  for  misdemeanor. 
The  statute  providing  a  penalty  for  extortion  in  demanding  and 
receiving  illegal  fees  is  not  repealed  or  suspended,  by  implica- 
tion, by  a  statute  imposing  a  fine  upon  conviction  for  the  mis- 
demeanor for  the  violation  of  the  assessment  statute  by  all  par- 
ties Intrusted  with  the  collection  and  disbursement  of  public 
funds  or  revenues,  for  this  latter  statute  does  not  provide  an 
exclusive  remedy,  so  ad  to  prevent  the  maintenance  of  a  civil 
action  for  the  penalty  prescribed  in  the  former  statute.  {Post, 
pp.  507,  508.) 

Code  cited  and  construed:     Sec.  6353  (S.);  sec.  5270  (M.  ft  V.); 
sec.  4518  (T.  ft  S.  and  1858). 

Act  cited  and  construed:    1901,  ch.  174,  sec.  72. 


FROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Enox  County .- 
Joseph  W.  Snbed,  Judge. 

Rogers  &  Booers^  for  plaintiff. 
John  W.  Gbeen^  for  defendant 
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Me.  Chief  Justice  Beabd  delivered  the  opinion  of  the 
Court 

This  case  was  tried  by  the  judge  of  the  circuit  court 
of  Knox  county  without  the  intervention  of  a  jury.  It 
is  before  us  on  an  appeal  in  the  nature  of  writ  of  error, 
presented  by  the  plain tiflf  below  from  a  judgment  of  dis- 
missal. 

The  suit  was  instituted  to  recover  from  the  defendant, 
who  is  clerk  of  the  circuit  court  of  that  county,  the 
penalty  for  extortion  provided  by  section  6353  of  Shan- 
non's Code,  which  is  as  follows :  "If  any  officer  de- 
mands or  receives  any  other  or  higher  fees  than  are  pre- 
scribed by  law,  he  is  liable  to  the  party  aggrieved  in 
the  penalty  of  fifty  dollars,  to  be  recovered  before  any 
justice  of  the  peace,  and  is  also  guilty  of  a  misdemeanor 
in  office." 

The  case  was  tried  upon  an  agreed  statement  of  facts, 
which  are,  in  substance,  as  follows:  That  certain  real 
estate  situated  in  Knox  county,  in  this  State,  the  prop- 
erty of  the  plaintiff,  Plyley,  was  sold  prior  to  December 
31,  1902,  by  the  county  trustee  of  that  county,  for  the 
unpaid  taxes,  costs,  and  charges  thereon,  to  the  State  of 
Tennessee,  and  was  thereafter  certified,  as  the  statute 
requires  by  him,  to  the  clerk  of  the  circuit  court  of  that 
county;  that  on  the  date  last  mentioned  the  plaintiff, 
Plyley,  desiring  to  redeem  this  real  estate,  went  to  the 
office  of  the  defendant,  Allison,  who  was  then  the  clerk 
of  the  circuit  court,  for  the  purpose  of  effectuating  re- 
demption^ and  on  that  day  did  redeem  twenty-one  pieces 
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of  this  real  estate,  bj  paying  to  the  clerk  the  amount 
demanded  by  him  in  the  redemption  thereof,  and  that 
the  defendant,  Allison,  issued  to  him  twenty-one  re- 
ceipts or  certificates  of  redemption,  each  covering  a  dis- 
tinct piece  of  property ;  that  all  this  property  was  re- 
deemed at  the  same  time  and  in  one  transaction,  and 
that  the  defendant  charged  the  plaintiff  a  fee  of  fifty 
cents  for  each  one  of  these  receipts.  It  was  agreed  that 
in  each  one  of  these  receipts  or  certificates  there  was 
included  a  trustee's  fee  of  one  dollar,  which  was  de- 
manded and  received  by  the  defendant  from  the  plain- 
tiff, and  afterwards  paid  by  the  defendant,  Allison,  to 
the  county  trustee.  It  was  also  agreed  that  the  plain- 
tiff paid  these  fees  under  protest,  and  that  this  protest 
was  noted  by  the  defendant  on  each  one  of  the  receipts 
or  certificates  of  redemption  issued  by  him. 

The  agreed  statement  of  facts  further  shows  that  the 
form  of  said  receipts  or  redemption  certificates  given  by 
Allison  to  the  plaintiff  in  error  was  identical  with  that 
in  use  by  his  predecessor  in  office,  and  that  the  giving 
of  separate  receipts,  or  redemption  certificates,  in  such 
cases,  was  done  under  the  direction  of  the  comptroller 
of  the  State,  to  whom  the  defendant  is  required  by  law 
to  make  reports  of  tax  collections. 

While  not  expressly  stated  in  the  agreed  facts,  yet  it 
is  necessarily  implied,  and  in  argument  it  was  distinctly 
conceded,  that  the  action  of  the  defendant  in  error  was 
in  good  faith,  and  that  there  was  no  purpose  on  his  part 
to  demand  or  receive  from  the  plaintiff  other  than  legal 
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fees.  The  questions,  therefore,  presented  upon  this 
case  are,  first,  whether  the  fees  so  exacted  were  author- 
ized by  law ;  and,  second,  if  illegal,  whether  good  faith 
will  exempt  him  from  the  penalty  prescribed  by  the  sec- 
tion set  out  above. 

At  the  time  these  pieces  of  property  were  redeemed 
chapter  174,  page  308,  Acts  1901,  was  in  force,  and 
under  its  terms  these  redemptions,  save  one,  were  made. 
By  section  57  (page  357)  of  that  act  it  is  provided  that 
the  lands  struck  oflF  to  the  treasurer  of  the  State,  and 
certified  by'  the  county  trustee  to  the  clerk  of  the  circuit 
court,  shall  remain  open  for  redemption  by  the  owner 
of  the  land,  or  any  person  for  him,  or  any  creditor  of 
such  owner,  for  the  period  of  two  years  from  said  sale, 
and  that  the  land  so  sold  may  be  redeemed  by  paying  the 
clerk  the  whole  amount  of  the  taxes  for  which  the  land 
was  sold,  with  all  the  costs,  interest,  penalties,  and 
charges  consequent  upon  the  sale,  at  the  rate  prescribed 
in  this  section.  It  is  then  provided  that,  "as  compensa- 
tion to  the  clerk,  he  shall  be  entitled  to  a  commission 
of  five  per  cent  on  the  whole  amount  of  the  redemption 
money,  and  a  fee  of  fifty  cents  for  issuing  the  redemp- 
tion receipt,  which  receipt  shall  include  all  property 
redeemed  by  any  person  at  one  time.     .     .     ." 

We  can  see  no  room  for  doubt  as  to  the  meaning  of 
the  legislature.  In  this  provision  it  was  evidently  con- 
templated that  a  delinquent  taxpayer  might  be  unfor- 
tunate enough  to  have  due  or  many  pieces  of  real  estate 
sold  for  unpaid  taxes,  and  while  each  of  these  pieces  was 
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to  bear  its  own  particular  burden  of  taxes^  and  of  pen- 
altieSy  interest,  and  costs,  yet  it  was  intended  that,  when 
the  owner  or  some  one  for  him  or  his  creditor  came  to 
redeem,  that  however  many  pieces  of  property  were 
embraced  in  the .  single  act  of  redemption,  that  they 
should  be  covered  by  one  receipt,  for  which  he  was  to 
pay  a  single  fee  of  fifty  cents.  It  is  true  that  we  can 
understand  the  printed  form  in  use  by  the  defendant  in 
error  and  by  his  predecessor  in  office  would  possibly  not 
accommodate  itself  to  a  description  of  the  twenty-one 
pieces  of  property  redeemed  by  plaintiff,  yet,  as  a  matter 
of  course,  this  affords  no  answer  to  the  statutory  limi- 
tation of  fifty  cents  for  a  single  receipt.  And  we  can 
also  well  understand,  as  is  urged  by  the  counsel  of  the 
defendant  in  error,  that  there  may  be  some  inequity 
thus  imposed  upon  the  clerk,  in  that  he  is  compelled  to 
make  separate  calculations  to  ascertain  the  amount  due 
upon  each  piece  of  property  when  many  pieces  are  re- 
deemed at  the  same  time;  but  this  cannot  qualify  or 
alter  the  express  provision  of  the  statute.  Nor  do  we 
think  it  at  all  material  in  the  application  of  this  pro- 
vision that  the  pieces  of  property  redeemed  upon  this 
occasion  were  assessed  in  the  names  of  different  parties, 
and  were  situated  in  different  wards  of  the  city  of 
Knoxville.  It  is  conceded  that  they  were  the  property 
of  the  plaintiff,  Plyley,  at  the  time  that  the  redemption 
was  made,  and  that  all  were  embraced  in  a  single  trans- 
action. In  view  of  the  express  terms  of  the  statute,  we 
do  not  think  that  these  conditions  can  any  more  avail 
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to  authorize  the  charge  that  was  made  in  this  case  than 
if  the  plaintiff  in  error,  being  the  owner  of  two  tracts  of 
land  lying  in  different  parts  of  the  county  or  bordering 
one  on  the  other,  assessed  and  sold  separately  to  the 
State,  had  sought  to  redeem  them  at  t}ie  same  time  and 
by  a  single  transaction.  In  such  a  case  we  do  not  see 
how  it  could  be  maintained  successfully  in  the  face  of 
this  statute  that  the  clerk  could  issue  two  redemption 
certificates  and  charge  a  fee  of  fifty  cents  for  each. 

That  the  defendant  acted  in  good  faith  and  under  the 
direction  of  the  comptroller  of  the  State  in  this  matter 
cannot  excuse  him  from  the  penalty  prescribed  in  the 
section  of  the  Code  set  out  above.  In  the  case  of  State 
V.  Merritt,  5  Sneed,  67,  where  was  involved  the  question 
of  extortion  as  a  misdemeanor,  the  court  said:  "This 
defendant  doubtless  honestly  believed  he  was  entitled  to 
the  fee  charged,  and  we  very  much  regret  the  necessity 
we  are  under  to  declare  the  law  in  this  case  to  be  against 
him.  But  the  principle  that  it  is  extortion  to  exact  fees 
not  allowed  by  law  is  indispensable  for  the  protection 
of  the  people  and  cannot  be  relaxed.  Every  oflBicer  must 
beware  that  he  takes  no  compensation  not  sanctioned 
by  some  law  on  the  subject.  He  collects  costs  at  his 
peril,  and  for  each  and  every  item  must  be  able  to  put 
his  finger  on  some  particular  act.  Williams  v.  State,  2 
Sneed,  162.''  To  the  same  effect  is  State  v.  Critohett,  1 
Lea,  271. 

But  it  is  said  that,  by  the  terms  of  section  6714  of 
Shannon's  Code^  honesty  of  purpose  does  excuse  from 
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the  penalty  in  a  case  of  this  kind.  That  section  is  found 
in  that  part  of  the  Code  devoted  to  "Oflfences  against 
Public  Justices"  and  in  the  article  entitled  "Misconduct 
of  Public  OflBicers/^  and  is  in  these  words:  "For  any 
persons  knowingly  to  demand  or  recieive  of  another  for 
performing  any  services  or  official  duty  for  which  the 
fee  OP  compensation  is  established  by  law  any  greater 
fee  than,  is  legally  allowed  or  provided**  is  a  misde- 
meanor. It  may  be  that,  in  a  criminal  prosecution  for 
the  offense  of  extortion,  good  faith  under  this  section 
might  serve  as  an  excuse  for  the  officer,  yet  it  is  to  be 
observed  that  in  the  later  case  of  State  v.  Critchett, 
supra,  decided  in  1878,  the  rule  to  the  contrary,  an- 
nounced in  State  v.  Merritt,  supra,  was  distinctly  ap- 
proved and  applied  notwithstanding  the  terms  of  this 
section.  However  it  might  be  in  a  criminal  prosecu- 
tion, in  a  civil  action  brought  under  section  6353  of 
Shannon's  Code  we  think  honesty  of  purpose  cannot  be 
relied  upon,  as  that  section  contains  no  qualifying 
words  upon  which  such  defense  can  be  raised. 

It  is  insisted,  however,  that  section  72,  chapter  174, 
page  366,  Acts  1901,  provides  an  exclusive  penalty,  and 
for  that  reason,  even  conceding  that  defendant  in  error 
had  violated  the  provision  in  question,  this  action  can- 
not be  maintained.  That  portion  of  the  section  so  re- 
lied upon  is  in  these  words :  "That  any  and  all  parties 
intrusted  with  the  collection  and  disbursement  of  public 
funds  or  revenues,  violating  the  provision  of  this  act, 
upon  whom  no  penalty  has  heretofore  been  imposed, 
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shall  be  guilty  of  a  misdemeanor^  and  upon  conviction 
thereof  shall  forfeit  and  pay  to  the  State,  not  less  than 
fifty  (50)  dollars,  nor  more  than  five  hundred  (500) 
dollars,  which  shall  be  placed  in  the  treasury  for  the 
benefit  of  the  public  school  funds.**  It  might  be  with 
much  plausibility  argued  that  the  effect  of  this  provis- 
ion is  to  repeal  by  implication  section  6714  of  Shannon's 
Code,  in  so  far  as  official  dealings  with  funds  arising 
from  the  operation  of  this  act  are  concerned,  inasmuch 
as  both  are  directed  to  a  like  misdemeanor,  yet  we  do 
not  think  that  the  insistence  is  sound  when  aimed  at 
section  6353,  under  which  this  action  is  brought  We 
discover  nothing  in  the  statute  which  authorizes  the 
assumption  that  it  was  within  the  legislative  intent  to 
interfere  with  a  civil  action  to  recover  the  penalty  pro- 
vided  for  by  this  latter  section. 

The  disposition  of  this  question  necessarily  settles 
the  case  and  results  in  the  reversal  of  the  judgment  of 
the  lower  court. 

Without  determining  whether  the  offense  of  extortion 
could  be  predicated  upon  the  action  of  one  officer  in  de- 
manding and  receiving  fees  not  authorized  by  law  for 
another  officer,  it  is  proper  to  say  that  we  find  no  au- 
thority in  the  act  of  1901  for  the  charge  of  one  dollar  as 
a  fee  for  the  county  trustee,  exacted  of  the  plaintiff  in 
error  in  making  these  various  redemptions. 
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Mabib  a.  Garter  v.  Gharles  B.  Garter. 
{Knowville.    September  Term,  1904.) 

DIVOBOE.   Two  years'  reaidenoe  required  only  where  the  grounds 
for,  arose  out  of  the  State. 

The  statute  (Shannon's  Code,  sec.  4203)  providing  that  a  divorce 
may  be  granted  for  any  of  the  causes  previously  specified  (sees. 
4201-4202),  though  the  acts  complained  of  were  committed  out 
of  the  State,  or  the  petitioner  resided  out  of  the  State  at  the 
time,  no  matter  where  the  other  party  resides,  if  the  petitioner 
has  resided  in  the  State  two  years  next  preceding  the  filing 
of  the  petition,  applies  only  to  cases  wherein  the  grounds  for 
divorce  arose  out  of  the  State. 

Code  cited  and  construed:  Sec.  4203  (S.);  sec.  3308  (Bi.  &  V.); 
2450  (1858). 


FROM  KNOX. 


Appeal  from  Ghancery  Gourt  of  Knox    Gounty.- 
Joseph  W.  Sneed,  Chancellor. 

S.  G.  Hbiskell,  for  Marie  A.  Garter. 

John  W.  Geeen^  for  Charles  B.  Carter. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Gourt. 

In  this  case  it  appears  that  the  complainant  filed  a 
bill  in  the  chancery  court  of  Knox  county  for  the  pur- 
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pose  of  obtaining  a  divorce  from  the  defendant,  her  hua- 
band,  for  causes  arising  in  this  county.  He  filed  a  plea 
in  abatement,  setting  up  as  a  defense  that  the  wife  had 
not  resided  in  this  State  for  two  whole  years  next  before 
the  filing  of  the  bill,  hjat  that  from  November,  1902,  to 
January,  1903,  she  had  resided  in  the  State  of  Missouri, 
whither  the  defendant  had  removed  with  his  family, 
with  the  purpose  of  making  it  his  home,  and  where  they 
had  lived  during  that  period,  and  that  complainant  had 
not  again  returned  to  this  State  until  the  nineteenth  of 
January,  1903,  when  she  returned,  and  resumed  her 
residence  in  Knox  county,  where  she  had  resided  before 
the  removal  to  Missouri.  There  was  a  replication  de- 
nying the  averments  of  the  plea,  and  testimony  was 
taken  upon  the  issues  thus  mada  On  the  hearing  in 
the  court  below  the  chancellor  sustained  the  plea,  and 
dismissed  the  bill.  On  appeal  to  this  court,  the  cause 
was  referred  to  the  court  of  chancery  appeals,  and  in 
that  court  the  decree  of  the  chancellor  was  reversed,  and 
the  cause  remanded  for  answer.  From  this  last  decree 
an  appeal  has  been  again  prosecuted  to  this  court. 

The  court  of  chancery  appeals  found  the  facts  to  be, 
in  substance,  that  the  husband  had  removed  with  his 
family  to  St.  Louis,  in  the  State  of  Missouri,  with  the 
purpose,  on  his  part,  of  making  that  city  his  home,  but 
had  remained  there  only  about  seven  weeks,  at  the  ex- 
piration of  which  period  he  and  his  wife  left  St.  Louis 
with  their  child  for  the  purpose  of  returning  to  Knox 
county,  and  that  on  the  way,  at  Fulton,  Kentucky,  the 
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defendant  left  his  family,  with  £he  promise  that  he 
would  follow  in  a  short  time,  and  she  pursued  her 
return  journey  until  she  reached  her  former  home,  and 
that  about  ten  days  thereafter  he  finally  deserted  her, 
and  has  since  failed  to  provide  for  her.  The  bill  was 
•  filed  within  two  years  of  the  return  of  complainant. 

The  court  of  chancery  appeals,  while  finding  the 
foregoing  facts  in  obedience  to  the  duty  imposed  upon 
it  by  law,  was  of  opinion  that  the  plea  presented  an 
immaterial  issue,  and  should  be  so  treated,  and  should 
be  disposed  of  as  if  set  down  for  argument  upon  its 
sufficiency  in  the  court  below. 

The  view  of  that  court  was  that  the  decision  of  the 
case  turned  upon  the  construction  of  section  4203  of 
Shannon's  Code. 

That  section  reads  as  follows: 

"A  divorce  may  be  granted  for  any  of  the  aforesaid 
causes,  though  the  acts  complained  of  were  committed 
out  of  the  State,  or  the  petitioner  resided  out  of  the 
State  at  the  time,  no  matter  where  the  other  party 
resides,  if  the  petitioner  has  resided  in  this  State  two 
years  next  preceding  the  filing  of  the  petition." 

The  court  of  chancery  appeals  was  of  opinion  that 

« 

the  provision  requiring  two  years'  residence  prior  to  the 
filing  of  the  bill  applied  only  to  cases  wherein  the 
grounds  for  divorce  arose  out  of  the  State. 

We  are  of  the  opinion  that  this  is  a  correct  construc- 
tion of  the  section  of  the  Code  referred  to. 

The  preceding  sections  (4201  and  4202)   provide,  in 
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direct  and  positive  terms,  that  certain  grounds  therein 
recited  shall  furnish  sufficient  cause  to  justify  the 
courts  of  this  State  having  jurisdiction  of  the  subject  to 
grant  divorces.  The  section  we  have  quoted  is  in  the^ 
nature  of  a  limitation  or  restriction  upon  the  generality 
of  the  language  of  the  two  preceding  sections,  and  it 
was  intended  thereby  to  provide  that  where  the  acts 
complained  of  were  committed  out  of  the  State,  a  two- 
year  bona  fide  residence  in  the  State,  next  before  the 
filing  of  the  bill,  should  be  made  to  appear,  as  condition 
precedent  to  the  granting  of  relief.  The  purpose  of 
this  section  was  to  prevent  this  State  from  being  made 
a  dumping  ground  for  the  marital  scandals  of  other 
States,  and  so  to  protect  the  people  of  this  State,  to  a 
degree,  from  the  demoralizing  influence  that  must  be 
experienced  by  any  community  which  opens  its  courts 
without  restraint  to  the  class  of  cases  referred  to.  But 
it  could  never  have  been  intended  that  two  years'  grace 
was  to  be  allowed  to  all  offenders  against  marital  duty, 
even  though  their  acts  should  be  committed  in  this 
State,  and  against  citizens  of  this  State,  as  must  be 
mainfained  under  the  opposite  construction. 

Of  course  we  do  not  mean  to  be  understood  as  in  any 
way  impairing  the  force  of  subsection  4  of  section  4201, 
which  provides  that  willful  and  malicious  desertion,  or 
absence  of  either  party  without  reasonable  cause,  must 
exist  for  two  whole  years  before  such  fact  can  become 
efficacious  as  a  ground  of  divorca    This  would  necessa- 
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rily  apply  to  such  cause  whether  arising  within  this 
State  or  out  of  it. 

It  results  from  what  has  been  above  said  that  the 
decree  of  the  court  of  chancery  appeals  must  be  af- 
firmed. 


us  T«9n-4S. 
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Traction  Company  v.  Gabbouj. 
{Knoxville.    September  Term,  1904.) 

1.  VEOLIQENOE.    A  matter  oi  law,  when. 

It  l8  well  settled  that  any  act  must  be  held  negligence  In  law, 
or  as  a  matter  of  law,  where  no  reasonable  difference  of  opin- 
ion can  exist  among  men  as  to  the  negligent  character  of  the 
act. 

2.  SAME.    Error  for  court  to  refuse  instruction  that  passenger 
injured  by  alighting  from  moving  car  cannot  recover,  when. 

Where,  in  an  action  for  injuries  to  a  passenger  on  a  street  car» 
there  was  evidence  that  he  attempted  to  get  off  while  the  car 
was  still  moving,  and  before  he  was  invited  to  alight,  it  was  re- 
versible error  for  the  court  to  refuse  special  Instruction  that, 
if  the  proximate  cause  of  the  injury  was  so  alighting  before 
the  car  stopped,  he  could  not  recover,  whether  he  exercised  due 
care  or  not. 


FROM  KNOX. 


Appeal  in  error  from  the  Circuit  Court  of  Knox 
County. — Joseph  W.  Sneed^  Judge. 

Shields^  Catbs  &  Mountoastlb,  for  Traction  Com- 
pany. 

E.  F.  Mynatt,  for  Carroll. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  declaration  alleged  that  defendant  in  error  was 
a  passenger  on  plaintiff  in  error's  street  cax ;  that  his 
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destination  was  the  point  where  Baxter  street  crosses 
Central  avenue,  in  the  city  of  Knoxville;  that  when  the 
car  reached  this  crossing  it  stopped  to  allow  passengers 
to  alight,  but  failed  to  stop  long  enough  for  this  pur- 
pose, and  while  defendant  in  error  was  in  the  act  of 
alighting  it  was  suddenly  started  forward,  with  the 
result  that  he  was  jerked  to  the  ground  and  seriously 
injured.  This  was  the  only  cause  of  action  stated  in 
the  declaration. 

There  was  evidence  to  support  the  cause  of  action  as 
allied.  There  was  also  evidence  tending  to  show  that 
before  the  car  reached  the  crossing,  and  before  defend- 
ant in  error  was  invited  to  alight,  and  while  the  car 
was  still  moving,  he  attempted  to  get  off,  and  in  doing 
so  received  the  injury  of  which  he  complains. 

The  case  was  tried  in  the  circuit  court  of  Knox 
county,  before  his  honor.  Judge  Sneed,  and  a  jury.  His 
honor  charged  the  jury  fully  upon  the  first  phase  of 
the  testimony  above  set  forth,  but  not  upon  the  second 
phase.  Thereupon,  after  the  conclusion  of  the  general 
charge,  defendant  submitted  the  following  special  in- 
struction, which  he  asked  should  be  given  to  the  jury, 
viz.: 

"If  you  find  that  the  proximate  cause  of  plaintiff's 
injury  was  in  attempting  to  alight  before  the  car 
stopped,  without  defendant's  invitation,  then  he  cannot 
recover,  whether  he  exercised  due  ctfre  or  not  in  so  at- 
tempting to  alight  from  the  moving  car." 
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This  was  refused  by  the  circuit  judge,  on  the  ground 
that  "it  is  a  question  of  fact  for  the  jury  to  say  Whether 
it  is  negligence  for  a  passenger  to  leave  a  moving  street 
car." 

We  think  it  was  error  to  refuse  the  request  The  case 
put  therein,  for  which,  as  we  have  said,  there  was  some 
support  in  the  evidence,  was  one  wherein  it  appeared 
the  passenger  was  injured  without  any  fault  on  the  part 
of  the  carrier.  Or  to  state  the  point  in  another  way,  on 
the  hypothesis  assumed  in  the  request,  the  defendant  in 
error  received  his  injury  through  his  own  want  of  care ; 
that  is,  from  his  own  negligence.  That  to  step  from  a 
moving  car,  without  invitation  from  the  carrier,  before 
it  reaches  its  stopping  point,  is  negligence,  we  think 
there  can  be  no  doubt.  In  the  case  assumed  it  was  not 
a  question  of  fact  for  the  jury  but  a  question  of  law  for 
the  court,  since  the  rule  is  that  any  act  must  be  held  neg' 
ligence  in  law,  or  negligence  as  matter  of  law,  where  no 
reasonable  difference  of  opinion  can  exist  among  men 
as  to  the  negligent  character  of  the  act.  N.,  C.  &  St.  L. 
Ry.  Co.  V.  Edwards  (Nashville,  1903)  unreported.  So, 
whether  the  instruction  be  regarded  as  based  upon  the 
principle  that  the  carrier  cannot  be  held  liable  for  an  in- 
jury suffered  by  a  passenger  where  it  has  been  guilty  of 
no  breach  of  duty  to  him,  or  upon  the  conclusion  of  law 
that  the  defendant  in  error,  on  the  facts  assumed,  would 
be  guilty  of  n^lig^nce,  the  result  is  the  same. 

There  was  a  judgment  below  in  favor  of  the  defendant 
in  error  for  $375.  This  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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J.  S.  Lindsay  et  al.  v.  William  Allen^  Judge,  et  ol. 
(Knoxville.     September  Term,  1904.) 

1.  WITNESSES,  statute  for  the  purity  of  elections  and  com- 
pellingr  offenders  to  testify/with  immunity  from  prosecution, 
applies  to  criminal  cases  only;  no  contempt,  when. 

A  statute  whose  purpose  is  to  preserve  the  purity  of  elections 
and  to  define  and  punish  offenses  against  the  elective  fran- 
chise, and  which  defines  various  ofl!enses  against  the  elective 
franchise  as  felonies,  and  makes  one  offender  a  competent  wit- 
ness against  another  person  so  ofllendJng  and  compels  hith  to 
attend  and  testify  upon  any  trial,  hearing,  proceeding,  or  in- 
vestigation, in  the  same  manner  as  any  other  person,  and  pro- 
tects such  witness  so  testifying  against  prosecution  for  the 
offense  testified  about,  applies  only  to  criminal  cases,  and  a  per- 
son cannot  be  compelled  to  testify,  nor  punished  for  contempt 
for  failure  to  testify  as  to  any  incriminating  matter  In  a  civil 
proceeding  growing  out  of  fraudulent  election.  {Post,  pp,  518- 
522.) 

Acts  cited  and  construed:     1897,  ch.  14. 

Case  cited  and  approved:      MuUer  v.  State,  11  Lea,  18. 

2.  CONTEMPT  OF  COUBT.  Sheriff  ia  not  in,  for  declining  to 
execute  void  mittimus,  when. 

A  sheriff  Is  not  in  contempt  of  court  for  declining  to  honor  and  ex- 
ecute a  mittimus,  void  because  ordering  the  commitment  of  a 
witness  who  properly  declined  to  answer  questions  asked  before 
an  examining  commissioner  who  had  no  authority  to  compel  an 
answer.    {Post,  pp,  519,  521.) 


FROM  CAMPBESLU 


Appeal  from  the  Chancery  Court  of  Campbell  County. 
—Hugh  G.  Kylb^  Chancellor. 
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JOUROLMON^  WELCKBB  &  gUDSON,  TbMPLBTON^  LIND- 
SAY &  Tbmpleton,  and  Powers  &  Owews,  for  appellants 
Dayis^  Roach  and  Qaylor. 

Lucky,  Sanford  &  Fowler,  and  Aqeb  &  Peters^  for 
appellees. 


Mr.  Justicb  Wilkes  delivered  the  opinion  of  the 
Court. 

In  this  ease,  while  pending  in  the  court  below,  attach- 
ment proceedings  were  had  against  Davis,  Roach,  and 
Gaylor  for  contempt  of  court — ^Roach  and  Davis  for  re- 
fusing to  answer  certain  questions  propounded  to  them 
as  witnesses  in  said  cause,  and  Gaylor  for  failing  to 
commit  Davis  to  jail.  The  cause  in  which  the  contempt 
is  alleged  to  have  been  committed  was  a  contested  elect- 
ion over  the  removal  of  a  county  seat. 

The  witnesses  Roach  and  Davis  assigned  as  a  reason 
for  refusing  to  answer  the  questions  that  the  answers 
would  incriminate  them. 

They  were  thereupon  adjudged  by  the  commissioners 
to  be  guilty  of  contempt  and  committed  to  jail. 

The  witnesses  were  notified  by  the  commissioners  that 
they  were  protected  by  statute  from  prosecution  in  con- 
sequence of  any  statements  they  might  make,  and  that 
their  statements  could  not  be  used  against  them  in  any 
prosecution ;  but  they  still  declined  to  answer  upon  the 
grounds  stated* 
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The  commissioner  stated  to  witness  Davis  that,  if 
any  arrangements  could  be  made  by  which  he  would 
have  his  freedom  until  habeas  corpus  proceedings  could 
be  had  and  the  question  determined,  he  would  have  to 
make  such  arrangement  with  the  sheriff  or  jailer.  There- 
upon Gaylor,  the  sheriff,  permitted  the  witness  Davis 
to  go  with  his  counsel  to  his  ofBce  to  prepare  his  petition 
for  habeas  corpus,  and  under  this  arrangement  the  wit- 
ness Davis  was  carried  before  the  Honorable  J.  W. 
Sneed,  Judge,  upon  writs  of  habeas  corpus,  and  was  by 
said  judge  released,  he  being  of  the  opinion  that  th6  wit- 
ness was  not  bound  to  answer  the  questions,  and  that 
the  commitment  was  void. 

Complainants  in  the  original  bill  thereafter  filed  a  pe- 
tition to  attach  Roach  and  Gaylor  for  contempt.  They 
answered,  and  denied  all  allegations  of  contempt. 

The  matter  was  heard  before  the  chancellor,  who  held 
Oaylor  guilty,  and  fined  him  f  25,  and  Roach  also  guilty, 
and  ordered  him  committed  to  jail  without  bail  until  he 
should  answer  the  questions.  Gaylor  and  Roach  were 
also  taxed  with  the  costs,  except  the  costs  incident  to 
making  W.  A.  Owens  a  party. 

The  parties  appealed,  but  did  not  give  bond,  and  sub- 
sequently they  brought  the  case  up  by  writ  of  error. 

The  cause  was  heard  by  the  court  of  chancery  appeals, 
and  the  decree  of  the  chancellor  was  affirmed,  and  the 
parties  have  appealed  to  this  court 

The  decision  of  the  case  turns  upon  the  validity,  prop- 
er construction,  and  effect  of  section  6,  c.  14,  p.  137,  Acts 
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1897,  which  is  in  the  following  words  and  figures:  "A 
person  offending  against  any  provision  of  sections  1  and 
2  of  this  act  is  a  competent  witness  against  another  per- 
son so  offending  and  may  be  compelled  to  attend  and 
testify  upon  any  trial,  hearing,  proceeding  or  investiga- 
tion in  the  same  manner  as  any  other  person.  But  the 
testimony  so  given  shall  not  be  used  in  any  prosecution 
or  proceeding,  civil  or  criminal,  against  the  person  so 
testifying,  except  for  perjury  in  giving  such  testimony. 
A  person  so  testifying  shall  not  thereafter  be  liable  to 
indictment,  prosecution  or  punishment  for  the  offense 
with  reference  to  which  his  testimony  was  given,  and 
may  plead  or  prove  the  giving  of  testimony  accordingly 
in  bar  of  such  an  indictment  or  prosecution." 

It  is  insisted  that  the  provisions  of  this  section  6  are 
limited  to  testimony  given  in  criminal  cases. 

The  chapter  in  which  this  section  is  found  is  entitled 
"An  act  to  preserve  the  purity  of  elections  and  define 
and  punish  offenses  against  the  elective  franchise." 

Sections  1  and  2  (pages  134,  135)  define  various  of- 
fenses against  the  elective  franchise  which  are  declared 
unlawful  and  are  made  felonies  by  section  7  of  the  act 
and  include  the  payment  of  any  money  to  or  for  any 
voter  or  other  person  to  induce  such  voter  to  vote  at  any 
election. 

While  the  object  of  the  act  is  to  preserve  the  purity  of 
elections,  still  the  section  must  be  construed  according 
to  its  language.  The  language  is :  "A  person  so  offend- 
ing is  a  competent  witness  against  another  person  so  of- 
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fending  and  may  be  compelled  to  attend  and  testify 
upon  any  trial,  hearing,  proceeding  or  investigation  as 
any  other  person." 

This,  we  think,  clearly  means  some  trial,  hearing,  pro- 
ceeding, or  investigation  of  a  person  other  than  the  wit- 
ness for  the  commission  of  such  offense,  and  when  testi- 
mony is  given  in  such  case  the  person  giving  it  shall  not 
be  liable  to  prosecution  because  of  his  statements.  We 
cannot  see  that  the  provisions  of  the  act  extend  any  fur- 
ther than  this,  and  it  is  only  in  case  of  such  trial,  pro- 
ceeding, hearing,  or  investigation  of  any  offender  that 
such  immunity  exists  in  favor  of  the  party  testifying. 
This  meets  not  only  the  language  of  the  act,  but  also  the 
title  or  caption. 

We  are  of  opinion,  therefore,  that  the  commissioner 
had  no  power  or  authority  under  the  statute  to  compel 
the  witnesses  Roach  and  Davis  to  testify  in  this  case, 
and  on  failure  to  commit  them  for  contempt ;  nor  did  the 
chancellor  have  such  power,  and  the  sheriff,  Gaylor,  was 
not  in  contempt  in  declining  to  honor  and  execute  a  void 
mittimus. 

It  is  said  that  the  use  of  the  terms  "trial,"  "hearing," 
"proceeding,"  and  "investigation"  indicate  that  the  ex- 
emption was  intended  to  apply  to  all  proceedings,  civil 
as  well  as  criminal,  instituted  to  preserve  the  purity  of 
elections ;  but  we  think  the  plain  language  of  the  section 
limits  its  application  to  trials,  hearings,  proceedings, 
and  investigations  of  some  offender  against  the  first  and 
second  sections  of  the  act.  The  words  "trial,"  "hearing," 
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"proceeding,"  and  "investigation"  are  all  terms  that 
pertain  to  proceedings  of  a  criminal  nature^  and  mark 
the  different  steps  in  a  criminal  prosecution.  Thus, 
"proceeding**  and  "investigation"  relate  to  proceedings 
and  investigations  before  a  grand  jury  when  the  State 
is  proceeding  by  indictment  or  presentment;  the  words 
"trial"  and  "hearing"  may  relate  to  the  trial  of  the 
cause  upon  final  hearing  or  to  the  preliminary  hearing 
before  the  committing  magistrate;  but  in  all  cases  the 
State  contemplates  some  sort  of  criminal  proceeding 
against  a  person  offending. 

In  Muller  v.  State,  11  Lea,  18,  under  a  statute  requir- 
ing witnesses  to  testify  before  grand  juries,  ft  was  held 
that  the  witness  could  not  be  required  to  testify  else- 
where, as  in  the  court.  It  was  the  intention  of  the  leg- 
islature in  these  cases  to  require  witnesses  to  testify  in 
all  the  steps  of  such  prosecution. 

This  disposes  of  the  entire  matter  without  considering 
the  other  questions  presented. 

It  results  that  the  decree  of  the  chancellor  and  the 
court  of  chancery  appeals  must  be  reversed,  the  order 
of  punishment  for  contempt  must  be  set  aside,  and  the 
proceedings  dismissed,  at  the  cost  of  petitioners  for 
said  contempt  proceedings. 
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Railway  Company  v.  Seymour,  Adm'rx. 
(Knoxville.     September  Term,  1904.) 

LOST  BBCOBD.  Best  secondary  evidence  of|  is  full  transcript 
from  court  where  final  Judgment  is  entered.  Oase  in  Judg^ 
ment. 

The  plaintiff  brought  this  suit  more  than  one  year  after  the  right 
of  action  accrued  and,  in  order  to  avoid  the  bar  of  the  statute, 
averred  in  her  declaration  that  she  had  instituted  suit  within 
the  time  limited  in  which,  on  removal  to  the  federal  court,  was 
dismissed,  and  that  this  action  was  within  one  year  of  such  dis- 
missal. The  original  papers  in  the  first  suit  in  the  State  court 
were  lost  and  plaintiff  was  permitted,  over  specific  objections 
of  defendant,  to  supply  them  by  oral  testimony  and  a  transcript 
of  the  federal  court  judgment  of  dismissal. 

Held:    The  objections  should  have  been  sustained  because: 

1.  The  record  of  the  federal  court,  where  the  final  judgment  was 
.  entered,  was  the  primary  evidence  of  the  contents  of  the  whole 

record,  and  a  transcript  thereof  the  beet  secondary  evidence. 

Cases  cited:  lUiea  v.  McCorkle,  11  Heisk.,  416;  Lane  v.  Jones, 
2  Coldwell,  322;  Pharis  v.  Lambert,  1  Sn.,  228;  Bates  v.  Russell, 
6  Sn.,  222. 

2.  The  transcript  of  the  federal  judgment  of  dismissal  was  only 

a  part  of  the  record  to  be  proved. 

• 

Cases  cited:    Willis  v.  Louderback,  5  Lea,  562;  Bradley  v.  White, 

4  Baxter,  382 


FROM  UNION. 


Appeal  in  error  from  the  Circuit  Court  of  Union 
County. — Q.  M.  Henderson,  Judge. 
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JouEOLMAN,  Welcker  &  HUDSON,  and  D.  D.  Ander- 
son, for  RailroacL 

John  P.  Rodgers,  J.  O.  Sharp,  Templeton  &  Lind- 
say, for  Seymour. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  Arminda  Seymour  as  ad- 
ministratrix, in  the  circuit  court  of  Union  county,  to  re- 
cover damages  for  the  death  of  her  intestate,  caused  by 
the  wrongful  act  of  the  plaintiflf  in  error,  and  is  the  sec- 
ond suit  begun  by  her  for  that  purporse.  The  first  suit 
was  brought  in  the  same  court,  and  removed  by  the  rail- 
way company  to  the  circuit  court  of  the  United  States 
for  this  district  upon  the  ground  of  diverse  citizenship, 
where  she  dismissed  it  more  than  one  year  after  the  ac- 
tion  accrued. 

It  is  averred  in  the  declaration)  in  order  to  avoid  the 
bar  of  the  statute  of  limitations,  that  the  first  suit  was 
brought  within  one  year  after  the  action  accrued,  and 
the  present  one  within  one  year  after  the  dismissal  of 
the  former  in  the  federal  court. 

The  defendant  in  error,  for  the  purpose  of  proving 
these  material  averments,  was  allowed  to  introduce  pa- 
rol evidence  of  the  contents  of  the  original  papers  filed 
in  the  first  suit  in  the  circuit  court  of  Union  county,  the 
originals  being  lost  or  mislaid,  and  a  transcript  of  the 
federal  court  judgment  of  dismissal,  over  the  objections 
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of  the  plaintiff  in  error  that  the  primary  and  best  evi- 
dence of  the  record  of  the  former  suit  was  the  record 
in  the  circuit  court  of  the  United  States  where  the  final 
judgment  in  it  was  entered,  or,  if  mistaken  in  this,  that 
that  record  was  the  best  secondary  evidence  of  the  con- 
tents of  the  lost  papers  in  the  State  court,  and  must  be 
produced  or  accounted  for  before  parol  evidence  could 
be  admitted ;  and  that  the  copy  of  the  judgment  dismiss- 
ing the  case  in  the  federal  court  was  only  a  part  of  the 
record  in  the  case. 

These  objections  should  have  been  sustained. 

When  it  appears  that  a  transcript  of  a  lost  record, 
previous  to  its  loss,  in  a  proceediag  authorized  by  law, 
has  been  filed  in  another  court,  and  this  is  known  or 
should  be  known  to  the  party  offering  to  prove  the  rec- 
ord, the  presumption  is  that  it  remains  in  that  court, 
and  it  is  the  best  secondary  evidence  of  the  contents  of 
the  original  record,  and  must  be  produced,  or  its  absence 
explained,  before  parol  evidence  can  be  heard.  Rhea  v. 
McCorkle,  11  Heisk.,  416;  Lane  v.  Jones,  2  Cold.,  322. 

The  other  objection  to  this  evidence  is  the  controlling 
one.  The  record  in  the  federal  court  is  the  primary  evi- 
dence of  the  former  suit,  and  all  other  evidence  of  it  is 
secondary.  The  record  of  the  court  where  the  final  judg- 
ment in  any  case  is  entered,  whether  that  court  obtained 
jurisdiction  by  a  change  of  venue,  transfer  from  some 
other  court  on  account  of  the  incompetency  of  the  pre- 
siding judge,  removal  from  a  State  court  under  the  act 
of  congress,  as  in  this  case,  or  by  proceedings  in  error, 
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is  the  primary  evidence  of  the  contents  of  the  whole  rec- 
ord, and  a  transcript  of  it  must  be  produced,  or  its  ab- 
ence  accounted  for,  before  any  other  evidence,  even  the 
original  papers  in  the  court  where  the  suit  was  brought, 
can  be  introduced  to  establish  or  prove  its  contents.  This 
is  nothing  more  than  an  application  of  the  elementary 
rule  that  the  best  evidence  of  which  a  case  in  its  nature 
is  susceptible  must  be  produced.  1  Greenleaf  on  Evi- 
dence, section  82;  Pharis  v.  Lambert ^  1  Sneed,  228; 
Bates  V.  Rttssell,  5  Sneed,  222 ;  Elliott  on  Evidence,  sec- 
tions 16,  205. 

The  condition  of  the  record  at  the  time  the  case  was 
finally  disposed  of  can  only  be  shown  by  the  record  of 
that  court. 

It  often  happens  that  portions  of  the  record  made  in 
the  court  of  original  jurisdiction  are  changed  by  amend- 
ments which  the  minutes  of  the  court  of  final  judgment 
do  not  fully  show,  and  a  full  and  correct  record  of  the 
case  can  only  be  obtained  from  the  court  entering  final 
judgment. 

There  is  no  rule  of  the  common  law,  or  statute,  pro- 
viding for  the  certification  of  portions  of  a  record  by 
clerks  of  the  different  courts  in  which  a  case  has  pended. 
It  is  true  that  the  clerk  of  each  court  may  certify  to  the 
correctness  of  a  transcript  of  the  record  therein,  but  no 
one  is  authorized  to  certify  that  the  transcripts  from  the 
several  courts  are  of  the  same  case,  or  constituted  the 
entire  record  in  the  case. 
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The  transcript  of  the  judgment  of  the  federal  court 
was  also  incompetent,  because  only  a  part  of  the  record 

to  be  proved.    Willis  v.  Louderhack,  5  Lea,  562 ;  Brady 

V.  White;  4  Baxt,  382. 

This  incompetent  evidence  being  excluded,  there  is 
no  evidence  in  the  record  to  prove  that  the  first  suit  was 
brought  within  one  year  next  after  the  cause  of  action 
accrued,  and  this  one  within  one  year  after  that  was  dis- 
missed. 

For  these  errors,  and  others  disposed  of  orally,  the 
judgment  of  the  circuit  court  must  be  reversed,  and  the 
case  remanded  for  a  new  triaL 
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Wyleb,  Ackerland  &  Co.  v.  Blevins. 
(Knoxville.     September  Term,  1904.) 

1.  OABNISHMSNT.    Proper  practice  where  inconclusive  answer 
of  garnishee  is  indeterminate. 

Where  the  amount  in  controversy  is  less  than  one  thousand  dol- 
lars and  the  answer  of  the  garnishee  is  indeterminate,  the 
proper  practice  is,  not  to  strike  the  answer,  which  is  not  conclu- 
slvG,  from  the  files,  but  to  summon  the  garnishee  before  the 
court  for  further  examination^  and  additional  evidence  may  be 
heard  if  necessary  to  a  full  determination  of  the  matter. 

Code  cited  and  construed:  Sec.  4831  (S.);  sec.  3816  (M.  ft  V.); 
sec.  3103  (1858). 

Cases  cited:  Jones  v.  Pearce,  12  Helsk.,  281-287;  Moore  v.  Green, 
4  Humph.,  301;  Pickler  v.  Rainey,  4  Heisk.,  340;  Foster  y.  Saf- 
fell,  1  Swan,  90. 

2.  SUPREME  COURT.    May  conduct  examination  of  garnishee 
in  aid  of  its  final  process. 

It  is  well  settled  that  the  supreme  court  has  Jurisdiction  to  con- 
duct an  examination  of  a  garnishee  in  aid  of  its  final  process  and 
the  examination  will  be  had  before  the  clerk  of  the  court  in 
the  presence  of  counsel  for  the  parties,  and  also  of  the  defend- 
ant debtor,  if  he  desires  to  intervene. 

Code  cited  and  construed:  Sec.  6336  (S.);  sec.  6253  (M.  ft  V.); 
sec.  4503  (1858). 

Cases  cited  and  approved:  Newman  v.  Justices,  1  Heisk.,  787; 
Mcintosh  V.  Paul,  6  Lea,  45;  Dodds  v.  Duncan,  12  Lea,  783; 
Smith  V.  Leonard,  1  Tenn.  Cas.,  604. 
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FROM  SCOTT. 


Appeal  from  the  Chancery  Court  of  Scott  County. — 
Hugh  G.  Kyle,  Chancellor. 

LuoKY^  Sanfokd  &  PowLEE^  and  E.  G.  Foster,  for 
Wylep,  Ackerland  &  Co. 

J.  B.  Fulton  and  Youcng  &  Pabkeb,  for  Blevina 

Tbmplbton,  Lindsay  &  Tbmplbton,  for    Chandler, 
Garnishee. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

Heretofore  in  this  cause  an  execution  was  is 
sued,  and  by  way  of  satisfying  it  a  garnishment  notice 
was  issued,  summoning  G.  W.  Chandler  to  appear 
and  answer  touching  his  indebtedness  to  the  defendant. 
He  filed  an  answer  which  wa3  indeterminate,  indicating 
that  he  was  probably  not  indebted  to  Blevins  because  of. 
cross-claims  of  an  unsettled  amount,  but  also  conveying 
the  implication  that  an  ascertainment  of  the  amount  of 
the  cross-claims  might  probably  leave  him  indebted  to 
some  amount.  A  motion  is  now  filed  to  set  aside  this  an- 
swer, accompanied  by  an  affidavit  of  the  original  defend- 
ant, Blevins,  showing  that  the  cross-claims  are  now  cap- 
able of  exact  ascertainment 

We  have  numerous  cases  in  this  State  (cited  in  a  note 

to  section  4831  of  Shannon's  Code)  holding  that  the  an- 
us Tenn— 84 
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swer  of  the  garnishee  is  conclusive.  The  section  of  the 
Code,  however,  referred  to,  changes  the  rule  as  to 
amounts  less  than  |1,000,  and  declares  that  the  answer 
shall  not  be  held  conclusive  as  to  such  amounts. 

The  plaintiflF  in  the  execution  is  not  bound  by  the  an- 
swer in  the  present  case,  the  amount  being  less  than 
{1,000,  and  it  is  not  necessary  to  strike  the  answer  from 
the  files.  The  proper  practice,  under  the  facts  now  de- 
veloped, is  to  summon  the  garnishee  before  the  court  for 
a  new  examination*  Jones  v.  Pearce^  12  Heisk.,  281, 
287 ;  Moore  v.  Greett^  4  Humph.,  301 ;  Pickler  v.  Rainey, 
4  Heisk.,  340 ;  Poster  v.  Saffell,  1  Swan,  90.  If  necessary 
to  a  full  determination  of  the  matter,  other  evidence 
may  be  heard.  Shannon^s  Code,  section  4831.  This  court 
may  conduct  such  an  examination  in  aid  of  its  final  pro- 
cess. Neivman  v.  Justices,  1  Heisk.,  787;  Mcintosh  v. 
PiMil,  6  Lea,  45 ;  Dodds  v.  Duncan,  12  Lea,  733 ;  Shan- 
non's Code,  section  6336. 

The  actual  examination,  of  course,  will  be  had  before 
the  clerk  of  the  court  on  reference  made  to  him  by  the 
court. 

The  motion  to  strike  the  answer  from  the  files  is  de- 
nied, but  the  plaintiffs  have  leave  to  summon  Chandler 
before  the  court  for  further  and  fuller  examination,  if 
they  so  desire.  In  that  event  the  examination  will  be 
taken  before  the  clerk  of  the  court  in  the  presence  of  the 
counsel  of  both  parties — that  is,  of  the  plaintiff  and  of 
the  garnishee — ^also  of  the  debtor  defendant  if  he  desire 
to  intervena    Smith  v.  Leonard,  1  Tenn.  Oas.,  604,  606. 
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Electmo  Railway  Company  v.  Mooeb. 
{Knoxville.    September  Term,  1904.) 

NEOLIOSNOB.  Street  railiroad  company  not  liable  for  injury 
caused  by  telephone  poles  in  public  highway. 
The  law  ImposeB  no  duty  upon  a  street  railroad  company  to 
abate  a  nuisance  on  land  not  belonging  to  it,  and  oyer  which 
it  has  no  control,  and,  therefore,  it  is  not  chargeable  with  neg- 
ligence in  pem^tting  or  not  objecting  to,  the  erection  of  a  tele- 
phone  pole  in  a  public  highway  so  near  its  track  as  to  be  dan- 
gerous to  its  employees  operating  its  cars. 

Cases  cited  and  approved:    Lucas  ▼.  8t  Louis  R.  R.  Co.  (Mo.)* 
73  S.*  W.,  689,  61  L.  R.  A.,  452. 


FROM  HAMILTON. 


Appeal  in  error  in  the  Circuit  Court  of  Hamilton 
County. — ^M.  M.  Allison,  Judge. 

Beown  and  Spublock,  for  Electric  Railway  Com- 
pany. 

J.  T.  Matthews  and  John  H.  Early,  for  Moore. 
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Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

This  was  an  action  for  damages  against  the  Chatta- 
nooga Electric  Railway  Company  and  the  East  Tennes- 
see Telephone  Company.  There  was  a  trial  before  a 
jury  in  the  court  below,  and  a  verdict  and  judgment  for 
|200  against  the  electric  railway  company.  The  suit  as 
to  the  telephone  company  was  dismissed  before  trial. 
The  electric  company  has  appealed,  and  assigned  errors. 

The  plaintiff  was  a  conductor:  on  the  electric  com- 
pany's  cars,  and  was  at  the  time  of  the  injury  leaning 
out  of*  the  rear  of  his  car  on  one  side,  to  see  whether  his 
trolley  wheel  was  properly  adjusted  upon  the  speed  wire, 
his  car  at  the  time  being  in  motion,  when  his  head  came 
in  contact  with  a  telephone  pole  placed  about  thirty- 
four  inches  from  the  rail  of  the  car  line  and  fourteen 
inches  beyond  the  side  of  the  coach  as  it  passed  along 
the  track.  The  theory  upon  which  the  recovery  was  had 
was  that  the  electric  company  was  n^ligent  in  allowing 
the  poles  of  the  telephone  company  to  be  placed  so  near 
its  rails  as  to  be  dangerous  to  its  employees  in  operat- 
ing its  cars.  The  conductor  knew  of  the  presence  and 
proximity  of  these  poles,  and  had  seen  them  often,  but 
evidently  did  not  have  them  in  mind  when  he  was 
struck.  The  proof  tends  to  show  that  he  might  have  ad- 
justed his  trolley  wheel  from  the  rear  center  of  the  car 
platform,  and  without  leaning  out  beyond  its  side,  and 
would  have  been  perfectly  safe  in  so  doing.  His  back 
was  toward  the  pole  when  struck. 
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It  is  aBsigned  as  error  that  the  court,  in  substance 
charged  that,  if  the  electric  company  permitted  the  tel- 
ephone  company  to  erect  its  poles  so  near  to  the  track 
as  to  be  dangerous  to  employees  in  operating  the  cars, 
or  permitted  them  to  so  remain,  and  this  was  the  proxi- 
mate cause  of  the  injury,  the  electric  company  would  be 
liable.  • 

The  exact  charge  complained  of  is  as  follows : 

"If  this  pole  was  erected  by  the  telephone  company, 
which  is  not  a  defendant  in  this  suit,  and  if  it  was  placed 
at  a  dangerous  proximity  to  the  railroad,  and  if  the  de- 
fendant company  negligently  permitted  this  telephone 
company,  without  objection  on  its  part,  to  erect  this  pole 
so  dangerously  close  to  its  track  that  it  was  dangerous 
to  employees  operating  cars  in  that  situation,  and  if  the 
defendant  railway  company  negligently  permitted  this 
post  to  remain  in  this  dangerous  condition,  if  you 
should  find  that  it  was  in  a  dangerous  condition  (that 
is,  dangerously  close  to  the  track;  so  close  to  the  track 
that  it  was  dangerous  to  employees  on  the  cars  in  the 
discharge  of  their  duties;  that  there  was  danger  from 
this  post  to  the  employees),  and  if  the  plaintiff's  injury 
was  a  direct  and  proximate  result  of  the  negligence  of 
the  defendant  in  permitting  this  pole,  without  objec- 
tion, to  be  placed  dangerously  near  the  track,  and  it  re- 
mained there  for  some  two  years  or  more,  then  this  de- 
fendant company  would  be  liable. '* 

We  think  this  charge  would  be  substantially  correct 
if  the  telephone  poles  had  been  placed  upon  the  premises 
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or  right  of  way  of  the  electric  company,  but  not  if  they 
were  situated  upon  the  highway,  or  on  other  premises  of 
which  the  electric  company  had  no  control.  It  does  not 
appear  that  the  electric  company  had  any  right  of  way 
at  the  place  of  injury  except  that  covered  by  its  cars  and 
tracks.  It  simply  had  a  franchise  to  construct  and  oper- 
ate its  line  along  the  street  or  highway. 

These  poles  being  on  land  not  belonging  to  the  elec- 
trie  company,  but  on  the  public  highway  or  street,  over 
which  the  electric  company  had  no  authority,  there  was 
no  obligation  on  the  part  of  the  electric  company  to 
abate  them  as  a  nuisance;  nor  did  it  have  any  power 
over  them,  or  anything  to  do  with  them,  more  than  any 
other  citizen.  The  case  6f  Lucas  v.  St.  Louis  R.  R.  Co 
(Mo.),  73  S.  W.,  589,  61  L.  R.  A.,  452,  is  directly  in 
point,  and  lays  down  the  correct  rule  as  follows : 

Plaintiflf  sued  the  railroad  company  for  its  n^ligence 
in  maintaining  a  stump  on  the  sidewalk  so  close  to  its 
track  that  when  she  stumbled  over  the  same  and  fell  one 
of  its  cars  came  in  contact  with  her,  and  inflicted  upon 
her  serious  injuries.  The  lower  court,  in  its  chaise,  au- 
thorized the  jury  to  find  judgment  against  the  defend- 
ant, but  on  appeal  to  the  supreme  court  the  cause  was 
reversed  upon  the  ground  that  the  evidence  showed  that 
the  stump  was  the  remnant  of  a  pole  which  had  been 
planted  in  the  street  by  the  electric  light  company,  and 
was  not  on  the  property  of  the  defendant  street  railway 
company.    Among  other  things,  the  court  said : 

^^If  any  owner  raises  up,  or  permits  any  one  else  to  do 
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SO,  OP  keeps  up  or  fails  to  remove,  a  nuisance  on  his 
own  premises,  by  which  any  one  suffers  injury,  he  is  lia- 
ble, because  he  violates  his  duty  as  a  citizen.  If  any  one 
creates  a  nuisance  upon  a  public  highway,  he  is  primar- 
ily liable  to  any  one  who  is  injured  thereby,  because  he 
has  violated  his  duty  as  a  member  of  society,  and  has 
been  guilty  of  a  wrongful  act  for  which  he  is  primarily 
liabla  But  no  citizen  is  under- any  personal  legal  obli- 
gation to  remove  a  nuisance  from  a  public  highway,  not- 
withstanding he  .may  know  it  is  calculated  to  do  injury 
to  a  traveler  on  the  highway,  if  it  is  allowed  to  remain 
there.  To  make  any  man  liable  for  tort,  he  must  have 
done  or  omitted  to  do  a  duty  imposed  upon  Him  by  law. 
In  the  absence  of  such  a  duty,  there  is  no  liability.  The 
law  imposes  no  duty  upon  the  defendant  to  remove  a 
nuisance  in  a  public  highway  which  it  did  not  put  there, 
and  has  nothing  more  to  do  with  than  any  other  citi- 
zen." 

The  question  of  contributory  negligence  on  the  part  of 
the  conductor  is  not  raised  by  the  assignment  of  errors, 
and  we  express  no  opinion  on  that  feature  of  the  case. 

We  are  of  opinion,  however,  that  it  was  reversible  er- 
ror to  charge,  in  substance,  that  the  electric  railroad 
company  would  be  liable  for  the  erection  and  mainte- 
nance of  these  poles  in  the  highway  or  street  contiguous 
to  the  line  of  the  road  unless  it  appeared  they  were  on 
premises  which  the  electric  company  owned  or  con- 
trolled, and  for  this  error  the  judgment  of  the  court  be- 
low is  reversed,  and  the  cause  is  remanded  for  a  new 
trial,  and  appellee  will  pay  costs  of  appeal. 
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State  v.  Shaw. 
(Knoxville.     September  Term,  1904.) 

INDIOTMENT. .  Time  of  offense  should  be  aTerred  within  statu- 
tory limitation. 

The  indictment,  charging  defendant  with  treepass  committed  In 
March,  1904,  was  found  in  January,  1904.  A  motion  to  quash 
was  sustained  and  the  State  appealed. 

Eeld:  The  indictment  was  bad  because,  although  the  date  be 
disregarded  as  an  impossible  one,  it  would  not  appear  that  the 
offense  was  committed  within  the  statutory  limitation  of  one 
year  barring  the  ofTense. 


FROM  MONROB. 


Appeal   from  Circuit  Court  of  Monroe    County.- 
George  L.  Bubke,  Judge. 

Attorney-General  Gates,  for  the  Stata 

McCroskey  &  Peace,  for  Shaw. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  indictment  in  this  case  was  dismissed  in  the  court 
below  on  motion  of  the  defendant  there  to  quash. 
The  indictment  reads  as  follows: 
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"State  of  Tennessee,  Monroe  County. 

"Circuit  Court  Term,  January,  1904. 

"The  grand  jurors  for  the  State  aforesaid,  being  duly 
summoned,  elected,  impanelled,  sworn  and  charged  to 
inquire  for  the  body  of  the  county  aforesaid,  upon  their 
oaths  present : 

"That  William  Shaw,  heretofore,  to  wit,  on  the  — 
day  of  March,  1904,  in  the  county  aforesaid,  did  unlaw- 
fully, knowingly  and  willfully  destroy  and  carry  away 
the  rails  and  boards,  wood  and  other  lumber,  the  prop- 
erty of  B.  L.  Muson,  the  value  of  fifty  dollars,  against 
the  peace  and  dignity  of  the  State. 

"[Signed]  A.  J.  Fletcher. 

"Attorney-General.'' 

The  motion  to  quash  was  based  on  the  ground  that  the 
indictment  was  found  at  the  January  term,  1904,  and 
charged  that  the  offense  complained  of  was  committed 
on  the  —  day  of  March,  1904,  a  date  subsequent  to  the 
finding  of  the  indictment,  and  therefore  an  impossible 
date.  This  motion  was  sustained,  and  the  State  has  ap- 
pealed. 

The  rule  to  be  deduced  from  our  cases  is  that,  where 
there  is  no  statute  of  limitations  barring  the  oflPense,  it 
is  unnecessary  to  state  the  day,  or  even  the  year,  but  it 
is  sufficient  to  aver  generally  that  the  offense  was  com- 
mitted before  the  finding  of  the  indictment;  that  it  is 
not  necessary  to  state  in  any  case  the  day  on  which 
the  offense  was  committed,  unless  the  day  itself  is  of  the 
essence  of  the  ofifensei,  as  of  offenses  committed  against 
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laws  passed  for  the  preservation  of  the  Sabbath,  or  un- 
less the  time  is  important  to  brin^  the  offense  within  the 
operation  of  new  or  amended  statutes  or  the  like;  but 
where  there  is  a  statute  of  limitations  that  bars  the  of- 
fense there  should  be  a  sufficiently  definite  averment  of 
time  in  the  indictment  to  show  that  the  offense  was  com- 
mitted within  the  statutory  limit,  and,  finally,  that 
where  an  impossible  date  is  given,  as  in  the  present  in- 
dictment, it  will  be  disr^arded  if  the  offense  is  one  as  to 
which  there  is  no  statute  of  limitations,  or  as  to  which 
the  date  itself  is  not  important  King  v.  The  State,  3 
Heisk.,  148;  State  v.  Gibhs,  6  Bart.,  238;  State  v.  Wade, 
7  Baxt.,  22 ;  Perkins  v.  The  StatCj  8  Baxt.,  559 ;  State  v. 
James  Parker,  5  Lea,  568;  Stevenson  Y.  The  State,  5 
Baxt.,  681 ;  State  v.  Robert  Donaldson^  3  Heisk.,  48,  50, 
and  authorities  cited ;  Bolton  v.  The  State,  5  Cold.,  650, 
654,  655. 

To  the  crime  charged  in  the  present  case  the  statute 
of  limitations  of  one  year  applies.  Shannon's  Code,  sec- 
tion 6942.  Therefore,  if  we  should  disregard  the  date  as 
an  impossible  one,  still  the  indictment  would  be  b€id,  be- 
cause it  would  not  appear  therefrom  that  the  offense 
was  committed  within  the  statutory  limitation. 

The  motion  to  quash  does  not  state  this  exact  point, 
but  the  point  falls  within  the  scope  of  the  objection  as 
made. 

It  results  that  the  judgment  of  the  circuit  court 
quashing  the  indictment  must  be  affirmed. 


5  Gates]  SEPTEMBER  TERM,  1904. 


539 


Cronan  y.  State. 


Ceonan  V.  State. 


113    63« 
ni?    249 


\Knoxville.    September  Term,  1904.) 

1.  BILL  OF  BXOBFTIONS.    A  nomiy  unless  filed. 

It  is  a  well-settled  rule  In  tbis  State  that  unless  the  record  afflrm- 
atively  shows  that  the  bill  of  exceptions  was  filed  In  the  court 
below,  it  will  be  treated  as  a  nullity  and  no  error  can  be  as- 
signed thereon. 

Case  cited  and  approved:    Bundren  v.  State,  109  Tenn.,  225. 

2.  OBIHINAL  LAW.  Only  one  Judgment  can  be  pronounced 
under  indictment,  charging  burglary  with  intent  to  steal  and 
larceny. 

Where,  under  an  indictment  charging  a  burglarious  breaking  and 
entry  into  a  camphouse  with  intent  to  steal  and  petit  larceny, 
the  verdict  is  that  defendant  Is  guilty  of  both  crimes,  only  one 
judgment  can  be  entered  because  the  larceny  is  to  be  considered 
as  embraced  in  the  burglary  and  one  punishment  Is  imposed 
on  one  combined  offense. 


Cases  cited:     Pardue  v.  State;  4  Baxter,  10;    Allen  y*  State,   1 
Tenn.  Cas.,  473;  Commonwealth  v.  Hope,  22  Pick.  (Mass.),  1. 

8.    OTITMTNAL  PBAOTIOB.    Indictment  charging  burglary  will 
sustain  conviction  for  other  cognate  offenses. 
An  indictment  charging  burglary  in  its  technical  sense  will  sus- 
tain a  conviction  for  a  felonious  breaking  and  entry  into  any 
house  of  another,  other  than  a  mansion  house. 

Code  cited  and  construed:     Sec.  6540  (S.);  sec.  5440  (M.  &  V.); 
sec.  4675   (1858). 
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4.  8AMB.  Construction  of  term  ^'burglary." 
Under  our  statutes  the  word  "burglanr"  is  to  be  treated  as  a  gen- 
eric term,  covering  several  cognate  offenses,  including  a  felon- 
ious breaking  and  entity  charged  in  the  first  count  of  the  in- 
dictment referred  to  in  the  second  head  above,  and  there  was 
no  error  in  its  use  by  the  Jury  in  framing  their  verdict 

Code  cited  and  construed:    Sees.  6535-6538  (S.}. 

6.    8UPBEMB  OOUB^.    Will  correct  erroneous  Judgment. 
It  is  well  settled  that  this  court  will  correct  an  erroneous  Judg- 
ment, and  will  enter  such  Judgment  as  should  have  been  entered 
in  the  court  below. 

Cases  cited:     Griffin  v.  State,  1  Cates,  17-35;  Sword  v.  State,  6 
Hum.,  101. 


FROM  POLK. 


Appeal  in  error  from  the    Circuit  Court  of    Polk 
County. — ^Georgb  L.  Burke,  Judge. 

John  S.  Siiamblin  and  W.  A,  Guinn,  for  Cronan, 

Attobney-Qenebal  Cates,  for  the  State, 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  in  the  circuit  court 
of  Polk  county  under  an  indictment  containing  two 
counts,  charging  as  follows: 

"That  Bud  Cronan  heretofore,  to  wit :  on  the  15th  day 
of  May,  1904,  in  the  county  aforesaid,  did  unlawfully, 
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feloniously,  forcibly  and  burglariously  break  and  enter 
in  the  nighttime  the  camp  house  of  John  F.  Clemmer, 
with  the  intention  of  committing  a  felony,  to  wit,  a  lar- 
ceny. 

"Second  count :  And  the  grand  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  and  say  that  on 
the  day  and  year  aforesaid,  and  in  the  State  and  county 
aforesaid,  the  said  Bud  Cronan  did  unlawfully  and  fel- 
oniously take,  steal  and  carry  away,  one  sack  of  flour 
and  some  cooking  vessels  of  the  value  of  one  dollar,  the 
personal  property  of  John  L.  Clemmer  with  the  inten- 
tion of  converting  the  same  to  his  own  use  and  depriving 
the  true  owner  thereof,  against  the  peace  and  dignity  of 
the  State." 

The  verdict  of  the  jury  was  as  follows :  . 

"They  find  the  defendant  guilty  of  burglary  as 
charged  in  the  first  count  of  the  indictment  and  fix  his 
punishment  for  said  crime  at  three  years  in  the  peniten- 
tiary, and  also  find  him  guilty  of  larceny  as  charged  in 
the  second  count  of  the  indictment  and  fix  his  punish- 
ment on  said  second  count  for  larceny  at  one  day  in  the 
county  jail  of  Polk  county.^' 

Upon  this  verdict  judgment  was  entered  condemning 
the  plaintiff  in  error  to  confinement  in  the  penitentiary 
at  hard  labor  for  a  period  of  three  years,  and  also  to 
confinement  in  the  county  jail  for  a  period  of  one  day 
and  a  judgment  of  in^my  was  pronounced.  From  the 
forgoing  judgment  he  has  appealed  and  assigned  er- 
rora 

The  errors  assigned  are  based  upon  the  facts,  but  we 
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cannot  look  to  these,  inasmuch  as  the  plaintiff  in  error 
was  allowed  thirty  days  to  flle  a  bill,  of  exceptions,  and 
it  does  not  appear  that  such  bill  of  exceptions  was  ever 
marked  filed.    Bundren  v.  State^  1  Gates,  225. 

We  are  of  opinion,  however,  that  it  was  an  error  in  the 
court  below  to  render  a  judgment  for  both  of  the  crimes 
charged.  It  is  true  that  the  defendant  below  might 
have  been  convicted  under  the  indictment  as  framed 
there  for  feloniously  breaking  and  entering  the  house  re- 
ferred to,  or  for  larceny.  Judgment,  however,  could  not 
be  entered  against  him  for  both.  On  a  conviction  under 
the  first  count,  the  crime  averred  in  the  second  would  be 
included.  Pardue  v.  The  State,  4  Bax.,  10,  13,  14.  On 
the  latter  page,  the  following  is  quoted,  with  approval, 
from  Commonwealth  v.  Hope,  22  Pick.  (Mass.),  p.  1, 
viz. :  "Upon  a  general  conviction,  the  jury  finding  all 
the  averments  to  be  true,  the  charge  of  felony  is  consid- 
ered as  embraced  in  the  charge  of  burglary,  and  one 
punishment  is  imposed  as  upon  one  combined  offense.*' 

It  is  observed  that  the  first  count  of  the  indictment 
charges  the  intent  to  commit  the  crime  of  larceny  only 
in  general  terma  It  has  been  held  that  under  such  an 
indictment  evidence  could  be  introduced  showing  the 
actual  commission  of  the  crime  of  larceny,  and  that  this 
would  satisfy  the  charge  of  intent  under  which  the 
breaking  was  allied  to  have  occurred.  Allen  v.  The 
State,  12  Lea,  424-432.  See,  a^po,  Stevenson  v.  The 
State,  5  Bax.,  681,  and  Williams  v.  The  State,  1  Shan., 
473. 
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It  is  alfiN>  observed  that  the  verdict  finds  the  defendant 
below  gnilty  of  "burglary,*'  Technically,  burglary  is 
the  breaking  and  entering  into  a  mansion  house  by  night 
with  intent  to  commit  a  felony.  It  does  not  appear 
from  the  indictment  that  the  camp  house  was  a  mansion 
house,  and  so  the  defendant  was  not  technically  guilty 
of  burglary  in  the  ordinary  sense,  but .  the  description 
of  the  offense  falls  within  the  provisions  of  Shannon's 
Code,  6537,  which  reads  as  follows:  "Whoever  shall 
break  and  enter  into  the  business  house,  outhouse,  or 
any  other  house  of  another,  other  than  a  mansion  house, 
with  intent  to  commit  a  felony,  shall  be  imprisoned  in 
the  penitentiary  not  less  than  three  nor  more  than  fif- 
teen years.'' 

It  is  also  provided  in  section  6540  that  a  person  in- 
dicted for  burglary  may  be  convicted  under  the  section 
just  quoted.  In  other  words,  under  our  statutes^  the 
word  "burglary''  is  treated  as  a  generic  term  covering 
several  offenses,  falling  under  sections  6535-6538  of 
Shannon's  Code. 

There  was  no  real  error,  therefore,  to  be  found  in  the 
use  of  the  term  burglary  in  the  verdict  of  the  jury. 

It  results  that  the  judgment  of  the  court  below  must 
be  modified  ( Oriffin  v.  State,  1  Gates,  17-35 ;  Sivord  v. 
State,  5  Hum.,  101 )  so  as  to  release  the  defendant  below 
of  tjie  judgment  on  the  verdict  aa  to  petit  larceny,  but  in 
other  respects  it  will  be  alELrmed. 
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W.  A.  Wray  et  ux.  v.  Knoxvillb,  LaFolmsttb  &  Jel- 

Lico  Railroad  Company. 

(KnoxvUle.    September  Term,  1904.) 

1.  EMINENT  DOMAIN.  Oompensation  provided  by  constitatioiiy 
and  incidental  damages  lessened  by  incidental  benefits  pro- 
vided by  statute. 

Just  compensation  for  property  taken  for  public  use  is  provided 
for  by  the  constitution,  and  incidental  damages  lessened  by  the 
incidental  benefits  are  creatures  of  statute,  and  are  in  addition 
to  the  compensation  provided  by  the  constitution,  and  separate 
from  it.       (P(W*,  pp.  649-551.) 

Code  cited  and  construed:  Sec.  1857  (8.);  sec.  1562  (M.  &  V.); 
sec.  1338  (T.  &  S.  and  1858). 

Constitution  cited  and  construed:    Art  1,  sec.  21. 

Cases  cited  and  approved:  Woodfolk  v.  Railroad,  2  Swan,  487; 
Railroad  v.  Love,  3  Head,  67;  Memphis  v.  Bolton,  9  Heisk.,  508, 
509;  Railroad  v.  Stovall,  12  Heis.,  5;  Alloway  v.  Nashville,  88 
Tenn.,  513. 

2.  SAME.    Rule  for  ascertaining^  compensation. 

The  measure  of  compensation  for  land  taken  for  public  use  is  a 
fair  cash  value  of  the  land,  considering  that  the  owner  Is  willing 
to  sell  and  the  other  party  desires  to  buy  that  particular  quan- 
tity, at  that  place  and  in  that  form,  but  in  estimating  its  value, 
all  the  capabilities  of  the  property,  and  the  uses  to  which  it  may 
be  applied  or  for  which  it  is  adapted  are  to  be  considered. 
{Post,  pp.  548-555.) 

Cases  cited  and  approved:  Woodfolk  v.  Railroad,  2  Swan,  422; 
Railroad  v.  Love,  3  Head,  67;  Memphis  v.  Bolton,  9  Heds.,  509; 
Railroad  v.  Stovall,  12  Heis.,  5;  Alloway  v.  Nashville,  8S  Teun., 
613;  McKinney  v.  Nashville,  102  Tenn.,  132. 
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8.  SAKB.  Same.  The  specific  identical  land  taken  moat  be 
valued. 
The  only  way  to  arrive  at  the  cash  market  value  of  property  taken 
for  public  use  is  to  estimate  the  specific  identical  land  taken, 
by  placing  a  value  on  it,  which  can  only  be  done  by  a  statement 
of  facts  and  by  opinions  and  estimates  of  parties  acquainted 
with  the  land,  and  upon  such  facts,  opinions  and  estimates  of 
the  land  must  the  valuation  be  based.     {Post,  pp.  553,  554.) 

4.    BVTDBNOE.    Opinions   or  estimates  as  to  value  of  land  are 

competent. 

The  opinions  or  estimates  of  witnesses  as  to  the  value  of  real 

estate  are  admissible,  but  they  should  state  the  facts  upon 

which  the  opinions  or  estimates  are  based.    {Post,  pp,  555,  556.) 

Cases  cited  and  approved:  Woodfolk  v.  Railroad,  2  Swan,  437; 
Tompkins  v.  Wisener,  1  Sneed,  458;  Norton  v.  Moore,  3  Head, 
481;  Wisener  v.  Maupin,  2  Bax.,  359;  Kirkpatrick  v.  Kirkpatrick, 
1  Tenn.  Gas.,  258. 

Case  cited  and  disapproved  or  overruled:  Railroad  v.  Stovall,  12 
Heis.,  1. 

6.  SHINEKT  DOKAIN.  Incidental  damages  to  remaining 
proi>ert7  must  be  allowed. 
The  incidental  damages  to  the  remaining  property  resulting  from 
the  taking  of  land  for  public  use  that  do  not  attach  to  other 
property  by  the  construction  of  the  improvement,  as  the  build- 
ing of  a  railroad,  must  be  allowed.      {Post,  pp.  556,  557.) 

6.    SAKE.    Same.    Destruction  of  railroad  frontage  to  remaining 
property  is  basis  tor  incidental  damages,  when. 

The  incidental  damages  to  the  remaining  land  resulting  from  the 
taking  for  public  use  by  cutting  it  off  from  an  existing  railroad 
frontage,  and  destroying  or  impairing  its  usefulness  for  manu- 
facturing sites,  must  be  allowed.     {Post,  pp.  555,  558.) 
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7.  SAMS.    What  Jixry  should  consider  in  determining  valne  of 
land  taken  for  public  use. 

In  detennlnlDg  the  ralue  of  land  taken  for  public  use,  the  jury 
should  consider  the  opinions  or  estimates  of  witnesses,  as  well 
as  the  facts  which  they  state,  and  give  their  verdict  upon  a  fair 
consideration  of  the  opinions  or  estimates,  as  well  as  the  facts 
on  which  they  are  based.    iPo9t,  pp.  653,  554,  558.) 

8.  EVIDENOE.    Tax  assessment  blank  is  inadmissible  to  prove 
value,  where  part  ohly  is  taken  from  public  use. 

A  paper  purporting  to  be  an  assessment  blank  or  schedule  for 
the  purpose  of  taxation  in  the  tax  assessor's  office,  proyed  to 
have  been  handed  in  by  the  husband  of  the  complainant,  con- 
taining the  valuation  of  a  number  of  lots,  including  the  lot,  a 
part  of  which  was  condemned  and  taken  for  public  use,  but  not 
showing  the  separate  value  of  the  particular  part  of  said  lot 
so  condemned  and  taken,  and  purporting  to  be  signed  by  the 
complainant,  but  without  proof  of  her  signature,  is  not  admissi- 
ble or  competent  to  prove  the  value  of  the  land  so  condemned 
and  taken.    (Post,  pp.  559,  560.) 

9.  JUDIGIAIi  NOnOE.    That  land  is  not  assessed  at  its  actoal 
value  for  taxation. 

The  courts  know  Judicially  and  as  a  part  of  the  financial  hisfory 
of  the  State  that  land  is  never  assessed  for  purposes  of  taxation 
at  its  real  cash  market  value,  though  that  may  be  the  law,  but 
only  in  comparison  with  other  lands  around  it    {Post,  p.  560.) 


FROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Knox  County. — 
Joseph  W,  Sneed,  Judge. 
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Shields,  Gates  &  Mou-ntoastlb,  and  John  W.  Gbebn, 
for  Wray  and  wifa 

CoBNiCK,  Wright  &  Prantz,  for  Railroad* 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  to  condemn  lands  for  railroad 
purposes  under  the  exercise  of  the  power  of  eminent 
domain.  The  case  has  so  far  proceeded  that  the  matter 
now  in  controversy  is  the  compensation  to  be  paid  for 
the  land  taken  and  the  damages  to  the  remainder  of 
the  two  separate  lots  involved. 

The  jury  returned  a  gross  verdict  for  the  appellants, 
Wray  and  wife,  for  $1,575,  and  they  have  appealed  to 
this  court  and  assigned  errors  which  will  all  be  disposed 
of  in  a  general  way. 

The  property  sought  to  be  appropriated  is  a  part  each 
of  two  vacant  lots  in  Dameron's  addition  to  Knoxville, 
fronting  each  227  feet  on  the  right  of  way  of  the  South- 
ern Railway  Company,  and  extending  back  through  par- 
allel lines  about  295  feet.  The  portions  sought  to  be 
taken  adjoin  largely  the  right  of  way  of  the  Southern 
Railway  Company,  and  are  said  to  be  valuable  for  man- 
ufacturing sites.  The  rear  portions  of  the  lots  are  rep- 
resented to  be  small  bluffs,  rocky  and  rough.  A  creek 
runs  through  the  lots  about  half  way  from  front  to  rear. 
The  strip  sought  is  thirty  feet  wide,  and  extends  along 
the  front  of  each  lot.     This  strip  of  thirty  fee£  cuts  off 
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the  balance  of  the  lots  from  the  right  of  way  of  the 
Southern  Railway  Company,  and  indeed  a  good  portion 
of  the  level  portions  of  the  lots.  The  landowners,  Wray 
and  wife,  propounded  the  following  question  to  witness 
Sexton  and  others  in  order  to  arrive  at  the  value  of  the 
property  taken : 

"Suppose  that  the  defendants,  Dr.  Wray  and  his  wife, 
wanted  to  sell  and  the  railroad  wanted  to  buy  a  strip  of 
land  thirty  feet  wide  oflf  said  lots,  beginning  at  Baxter 
avenue  and  running  along  the  right  of  way  of  the 
Southern  Railway  Company  237  feet,  what  would  be  the 
reasonable  cash  market  value  of  that  quantity  of  land 
taken  in  that  place  and  in  that  form,  without  taking 
into  consideration  any  damages  or  benefit  that  might 
arise  to  the  balance  of  the  land  by  reason  of  said  sale?" 

The  question  and  the  answer  were  objected  to  by  the 
railroad  company,  and  the  objection  sustained,  and  both 
were  excluded. 

This  question  Was  repeated,  and  as  often  ruled  out. 

The  court  ruled  that  the  question  should  be  put  in 
the  following  manner,  and  he  charged  the  jury  to  find 
upon  that  basis: 

"You  are  to  arrive  at  the  value  of  the  property  taken 
by  considering  what  was  the  cash  market  value  of  the 
entire  property  in  September,  1903,  when  it  was  taken 
for  railroad  purposes.  After  that  is  found,  you  are  to 
ascertain  what  the  market  value  of  the  remaining  por- 
tion of  the  land  was  after  cutting  olBf  the  right  of  way, 
and  whatever  difference  that  makes  in  the  actual  value 
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of  the  property  taken,  and  the  amount  is  to  be  allowed 
without  deduction  or  being  aflfected  in  any  way  by  inci- 
dental damages  or  incidental  benefits."  The  court  said : 
"I  have  to  instruct  you  now  about  the  manner  in  which 
you  are  to  do  that.  It  is  by  considering  the  cash  market 
value  of  the  property  at  the  time  it  waa  taken,  just 
before  it  was  taken,  and  then  what  it  was  worth  just 
after;  and  the  law  conclusively  presumes  that  the  land 
taken  is  worth  something,  and  common  sense  would  also 
dictate  that,  because  the  parts  of  anything  are  bound  to 
be  worth  less  than  the  whole."  And  again:  "The 
actual  value  of  the  land  taken  shall  be  arrived  at  in  the 
manner  in  which  I  have  told  you,  but  you  are  to  con- 
sider the  form  in  which  it  is  taken— the  manner  in 
which  it  is  taken ;  and  you  do  that  by  considering  its 
market  value,  both  before  and  after  taken,  at  that  place 
and  in  that  manner  in  which  it  is  shown  by  the  evidence 
to  have  been  taken." 

This  illustrates  the  different  modes  by  which  counsel 
for  the  landowner  and  the  court  and  counsel  for  rail- 
road prc^osed  to  test  the  question  of  the  real  market 
value  of  the  land.  All  concede  that  the  landowner  is 
entitled  to  just  compensation  for  the  land  actually 
taken,  and,  in  addition^  to  the  damages  to  the  balance 
of  the  land,  and  that  these  are  separate  and  distinct 
items,  and  must  be  •kept  separate  and  distinct,  and 
neither  allowed  to  affect  or  influence  the  amount  of  the 
other. 

The  difference  between  the  counsel  for  petitioners  and 
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the  court  is  the  manner  in  which  this  ca&h  market  yalue 
is  to  be  ascertained ;  counsel  for  petitioners  insisting  it 
must  be  arrived  at  from  proof  of  facts  and  opinions  of 
witnesses  as  to  the  value  of  the  land  taken,  considered 
in  the  form  and  at  the  place  taken,  while  the  court  held 
in  substance  that  the  whole  tract  must  be  first  valued  at 
what  it  was  worth  before  the  railroad  touched  it  and 
again  after  the  right  of  way  was  carved  out,  and  the 
difference  would  represent  the  value  of  the  part  taken 
and  appropriated.  Both  parties  agree  that  incidental 
benefits  and  dangers  should  be  excluded  in  making  the 
estimata  Counsel  for  the  railroad  company  have  cited 
a  large  number  of  cases  from  other  States  in  which  it  ap- 
pears that  the  rule  and  manner  adopted  by  the  trial 
judge  was  approved.  We  need  not  consider  these  cases, 
but  must  decide  the  question  under  our  constitution  and 
statutes,  and  in  the  light  of  our  own  adjudications.  The 
provision  of  our  constitution  (article  1,  section  21)  is 
that  ''no  man's  property  shall  be  taken  or  applied  to 
public  use  without  the  consent  of  his  representatives  or 
without  just  compensation  being  made  therefor.^' 

The  rule  laid  down  by  statute  is  (Shannon's  Code, 
sec.  1857) :  ''In  estimating  the  damages  the  jury  shall 
give  the  value  of  the  land  without  deduction,  but  inci- 
dental benefits  which  may  result  to  the  owner  by  reason 
of  the  proposed  improvement  mayjbe  taken  into  consid- 
eration in  estimating  the  incidental  damages."  It  is 
evident  that  compensation  for  the  land  actually  taken 
as  well  as  damages  to  the  remainder  of  the  tract,  are 
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here  embraced  under  the  general  designation  of  dam- 
ages. Still  they  are  separate,  distinct,  independent, 
substantive  things,  which  must  not  be  confused  or  con- 
sidered in  connection,  except  as  separate  items,  making 
a  gross  total  which  is  inaptly  denominated  ^'damages." 

It  will  be  noted  that  just  compensation  for  property 
taken  is  provided  for  by  the  constitution.  Incidental 
benefits  and  damages  are  creatures  of  statute,  and  are 
in  addition  to  the  compensation  provided  by  the  consti- 
tution and  separate  from  it  R.  R.  v.  StovcUl,  12  Heisk., 
5;  Memphis  v.  Bolton,  9  Heisk.,  508;  Woodfolk  v.  R.  R. 
Co.,  2  Swan,  437. 

Keeping  this  in  view,  we  proceed  to  consider  first  the 
rule  to  be  observed  in  ascertaining  the  cash  market 
value  of  the  property  to  be  appropriated  as  a  right  of 
way. 

The  leading  case  in  this  State  is  that  of  Woodfolk  v. 
N.  &  C.  R.  R.,  2  Swan,  422.  It  was  argued  by  five  of 
the  greatest  lawyers  Tennessee  ever  produced;  Return 
J.  Meigs,  Edwin  H.  Ewing,  and  Wm.  F.  Cooper  for  the 
plaintiff  in  error,  and  Francis  G.  Fogg  and  John  Trim- 
ble for  defendants  in  error.  Caruthers,  J.,  delivered 
the  opinion  of  the  court 

The  court  was  duly  impressed  with  the  importance  of 
the  decision  and  said:  "It  now  devolves  upon  this 
court  to  settle  the  law,  and  indicate  the  proper  rules 
for  this  and  all  other  cases  of  the  kind,  and  there  will 
doubtless  be  many  in  the  future,  as  the  spirit  of  public 
improvement  has  now  taken  possession  of  the  minds  of 


552  TENNESSEE  REPORTS.  [Vol.  113 


Wray  v.  Railroad. 


the  people  and  guides  the  public  counsel  of  the  State. 
They  should  be  such  as  will  guard  the  right  of  the  citi- 
zen on  the  one  hand  and  not  improperly  impede  the 
cause  of  public  improvement  on  the  other." 

After  fully  presenting  the  question  and  forcibly  stat- 
ing it,  the  court  said :  "We  consider  the  proper  rule  to 
be  this:  that  the  fair  cash  value  of  the  land  taken  for 
public  use,  if  the  owner  was  willing  to  sell  and  the  com- 
pany desired  to  buy  that  particular  quantity  at  that 
place  and  in  that  form,  would  be  the  measure  of  com- 
pensation. It  is  not  in  the  nature  of  a  wrongful  taking 
for  which  damages  are  to  be  assessed.  Nor  is  it  a  claim 
for  any  wrong  or  damages  done,  but  the  appropriation 
of  the  property  is  legal  and  rightful,  as  much  so  as  if 
the  owner  had  voluntarily  sold  it  to  the  company,  and 
the  only  open  question  w^as,  what  is  a  fair  price  for  the 
property?  What  is  its  value?"  Again:  "Incidental 
advantages  and  disadvantages,  benefits  and  injuries,  are 
to  be  left  entirely  out  of  view  in  making  this  estimate. 
The  owner's  unwillingness  to  sell,  or  the  location  of  the 
road  on  his  land  or  near  his  home  on  the  one  hand,  and 
the  necessity  the  public  is  under  to  have  the  land  at  the 
particular  place  on  the  other,  are  to  have  no  influence 
on  the  price.  The  property  is  to  be  valued  on  the  same 
principles  and  considerations  as  if  both  parties  had 
agreed  upon  the  sale  and  had  referred  the  single  ques- 
tion of  the  intrinsic  value  of  that  particular  property  to 
the  commissioners.'^ 

The  court  proceeds:     "Here  the  constitutional  pro- 
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vision  ends.  The  legislature  may  make  any  regulations 
it  thinks  right  and  proper  for  an  account  or  estimate  of 
incidental  loss  or  damages  or  injui?y  to  the  landowner. 
And  against  this  may  be  set  oflp  the  benefils  and  advan- 
tages," etc. 

This  rule  has  been  approved  and  followed  ever  since, 
and  the  leading  case  is  cited  in  East  Tenn.  &  Va.  R.  R. 
V.  Love,  3  Head,  67;  City  of  Memphis  v.  BQlton,  b 
Heisk,  509;  R.  R.  v.  Stovall,  12  Heisk.,  5;  Alloway  v. 

Nashville,  88  Tenn.,  513, 13  S.  W.,  123,  8  L.  R.  A.,  123. 

It  is  the  rule  approved  in  Lewis,  Eminent  Domain 
section  478;  Cooley's  Const.  Limitations  (5th  Ed.).  699, 

In  estimating  this  value  all  the  capabilities  of  the  • 
property  and  the  uses  to  which  it  may  be  applied  or  for 
which  it  is  adapted  are  to  be  considered,  etc.  Lewis  on 
Eminent  Domain,  sec.  478;  Alloway  v.  Nashville,  88 
Tenn.,  510,  13  S.  W.,  123,  8  L.  R.  A.,  123 ;  McKinney  v. 
Nashville,  102  Tenn.,  132,  52  S.  W.,  781,  73  Am.  St.  Rep., 
859. 

The  learned  counsel  for  the  railroad  and  learned  trial 
judge  concede  the  correctness  of  this  view  and  holding, 
but  differ  as  to  the  manner  in  which  this  cash  value  shall 
be  ascertained. 

We  are  of  opinion  the  only  way  to  arrive  at  this  cash 
market  value  is  to  estimate  the  specific,  identical  land 
taken  by  placing  a  value  upon  it.  This  can  only  be 
done  by  a  statement  of  facts,  and  by  opinions  and  esti- 
mates of  parties  acquainted  with   the  land  and   upon 
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snch  facts,  opinions,  and  estimates  ot  the  land  mnst  the 
valuation  be  based. 

By  the  rule  laid  down  by  the  learned  trial  judge  the 
specific  laaid  taken  is  never  valued.  He  directs  the  wit- 
nesses to  value  the  whole  tract,  including  the  right  of 
way,  and  then  to  value  the  remainder  of  the  tract,  ex- 
cluding the  right  of  way,  and  they  are  never  permitted 
to  value  the  land  actually  taken,  but  only  to  infer,  by  a 
process  of  subtracting  the  value  of  the  remainder  from 
the  value  of  the  whole  tract,  what  is  the  value  of  the  part 
taken.  But  the  witnesses  were  not  permitted  to  value 
the  land  taken,  and  this  is  what  the  law  says  they  shall 
do. 

Under  the  rule  laid  down  by  the  learned  trial  judge 
we  think  it  would  be  practically  impossible  for  the  wit- 
nesses to  keep  the  matter. of  compensation  separate  and 
distinct  and  unaffected  by  the  question  of  incidental 
benefit  and  damages,  both  general  and  special. 

Again,  we  think  there  are  a  large  number  of  cases 
where  witnesses  could  very  truthfully  say  that  cutting 
off  the  right  of  way  would  not  affect  the  value  in  the 
market  of  the  balance  of  the  lot  or  land,  and  in  that 
event  the  landowner  would  get  nothing  for  the  land 
taken.  .  Other  difficulties  suggest  themselves,  but  we 
need  go  no  further  than  to  say  that  under  the  rule  of  the 
trial  judge  the  right  of  way  is  never  valued,  except  in- 
ferentially — ^never  estimated  in  and  of  itself,  but  only  as 
a  remainder,  arising  out  of  two  other  estimates;  one  in- 
cluding the  right  of  way,  and  the  other  excluding  it 
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from  the  tract  as  a  whola  We  think  the  question  put 
to  the  witness  and  denied  by  the  court  was  correct  and 
should  have  been  answered.  Counsel  may  very  well 
have  added  to  it  the  caution  to  the  witness  to  look  to 
the  entire  property,  and  to  the  uses  to  which  it  is  put 
and  the  uses  to  which  it  is  adapted.  This  might  have 
been  added  in  the  same,  or  put  in  an  additional,  ques- 
tion ;  but  the  question  as  put  was  correct^  and  should 
have  been  allowed  to  be  answered. 

On  the  other  hand,  the  rule  outlined  by  the  learned 
trial  judge  in  passing  upon  the  testimony,  and  the  rule 
laid  down  by  him  in  his  charge,  as  to  the  mode  or  man- 
ner of  arriving  at  the  actual  cash  value  of  the  property 
taken,  is  incorrect  for  the  reasons  stated. 

The  second  assignment  is  that  the  court  did  not  allow 
witnesses  to  state  that  in  their  opinion  the  lots  were 
injured  by  the  taking  of  the  right  of  way  at  the  place 
and  in  the  form  taken.  The  witness  would  have  replied 
that  the  lots  were  injured  five  dollars  per  foot  on  the 
railroad  front,  because  they  were  thus  cut  oflf  from  a 
frontage  on  the  Southern  Railway,  and  the  value  of  the 
lots  as  manufacturing  sites  was  destroyed  or  impaired. 
It  is  true  that  quite  a  number  of  States  have  held  that 
witnesses  cannot  give  their  opinions  direct  as  to  the 
damages  caused  to  lots  by  reason  of  the  taking  of  the 
right  of  way.  But  equally  as  many  have  held  such  evi- 
dence competent.  There  is  a  full  resume  of  authorities 
in  Lewis  on  Eminent  Domain,  section  436.  It  is  also 
true  that  in  Railroad  v.  Stovall,  12  Heisk.,  1,  this  court 
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affirmed  the  charge  of  the  lower  court  holding  that  such 
opinions  were  not  competent;  but  in  the  case  of  Wood- 
folk  V.  R.  R,y  2  Swan,  437,  such  opinions  were  treated 
•  as  competent.  Selden,  J.,  in  Rochester  R.  R.  Co.  v. 
Budloiig,  10  How.  Prac,  289,  says  there  is  no  reason 
why  opinions  are  not  competent  as  to  damages  to  the 
same  extent  and  for  the  same  reason  they  are  competent 
as  to  value. 

The  general  rule  of  evidence  is  that  opinions  of  wit- 
nesses who  are  not  experts  are  not  competent,  but  there 
is  also  a  general  rule  that  the  opinions  of  a  witness 
founded  upon  observation  and  knowledge  are  admissi- 
ble. But  the  witness  should  give  the  facts  upon  which 
he  bases  his  opinion.  Norton  v.  Moore,  3  Head,  481 ; 
Wisener  v.  Maupin,  2  Baxt,  359 ;  Tompkins  v.  Wisener, 
1  Sneed,  458;  Kirk  pat  rick  v.  Kirkpatrick,  1  Tenn.  Cas., 
258.  Opinions  as  to  the  value  of  real  estate  are  uni- 
versally admissible.  See  authorities  in  12  Am.  &  Eng. 
Enc.  Law  (2d  Ed.),  p.  482,  and  cases  cited. 

"Opinion"  in  such  case  is  synonymous  with  "esti- 
mate," and  an  estimate  of  value  as  well  as  of  damages 
may  be  made  by  one  familiar  with  the  facts,  who  states 
the  facts  upon  which  he  bases  his  estimate.  We  think 
the  court  should  have  allowed  the  facts  to  be  shown 
bearing  upon  the  question  of  incidental  damages  and 
benefits  to  this  property  that  did  not  attach  to  other 
property  by  construction  of  the  road,  and  should  also 
have  heard  the  opinions  or  estimates  of  witnesses  based 
on  these  facts.    That  there  may  be  incidental  benefits 
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that  pertain  alone  to  the  land  affected  is  stated  in  a  num- 
ber of  cases. 

Such  benefits  may  consist  in  the  location  of  a  depot 
on  the  land,  or  in  the  preservation  of  the  land  by  the 
cuts  and  embankments,  and  other  matters.  See  Lewis 
on  Eminent  Domain,  sec.  476.  And  the  incidental  dam- 
ages may  consist  in  the  necessity  of  new  fences  and 
walls,  the  removal  of  outbuildings,  or  the  danger  or  in- 
convenience of  getting  to  them,  or  to  wood  or  water,  and 
many  other  things.  Lewis  on  Em.  Domain,  sec.  496. 
In  this  case  it  is  claimed  that  an  incidental  damage  was 
the  destruction  of  valuable  frontage  on  the  Southern 
Railway  right  of  way. 

We  are  of  opinion  the  learned  trial  judge  went  too 
far  when  he  said  to  the  jury :  "You  have  a  right  to  pay 
more  regard  to  one  witness  than  another  [so  far  as  he 
was  correct,  but  he  continues],  and  you  have  a  right  to 
disr^ard  them  all  if  you  see  proper  to  do  so.  It  is  your 
judgment,  in  other  words,  that  the  law  seeks,  and  the 
opinions  of  witnesses  are  but  advisory  to  the  jury  in 
reaching  a  proper  and  correct  conclusion." 

Now,  taking  this  language  literally,  the  jury  was  in- 
structed that  it  could  disregard  all  the  evidence  of  wit- 
nesses and  find  a  verdict  upon  their  own  judgment.  It 
is  evident  that,  if  the  jury  should  disregard  all'the  wit- 
nesses, they  would  have  nothing  but  their  own  knowl- 
edge to  base  a  verdict  upon.  Unlike  a  jury  of  view,  they 
are  not  shown  the  premises,  nor  is  any  one  or  all  of 
them  at  liberty  to  use  his  personal  knowledge  of  them. 
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Eridently  the  trial  judge  meant  to  say  to  the  jury  that 
they  might  disregard  the  opinions  of  the  witnesses^  and 
form  their  own  judgment  from  the  facts  stated  by  the 
witnesses ;  but  they  could  not  disregard  all  the  witnesses 
and  all  their  statements^  for  in  that  event  there  could 
be  no  legitimate  basis  for  a  verdict.  The  true  rule  is 
that  the  jury  should  consider  the  opinions  of  witnesses, 
as  well  as  the  facts  which  they  state,  and  give  their  ver- 
dict upon  a  fair  consideration  of  not  only  the  opinions, 
but  also  the  facts  on  which  they  are  based.  Petitioners, 
Wray  and  wife,  insist  that  the  strip  of  land  sought  to 
be  taken  is  valuable  as  aJGfording  manufacturing 
sites,  and  that  they  are  deprived  of  such  sites  when  the 
land  is  taken,  and  that  the  remaining  portions  of  the 
tract  are  damaged  by  the  fact  that  the  strips,  when 
taken,  cut  them  oflf  from  access  to  the  Southern  Rail- 
road right  of  way.  Now,  if  the  facts  be  as  contended, 
that  the  land  taken  is  valuable  because  of  its  location 
to  the  Southern  Railroad  and  its  adaptability  to  manu- 
facturing sites,  these  features  may  be  taken  into  con- 
sideration in  estimating  the  value  of  the  strip  taken, 
upon  the  theory  that  the  jury  may  regard  the  place  and 
form  in  which  the  land  is  taken  and  use  to  which  it  may 
be  put  or  adapted.  It  may  be  also  that  special  damages 
may  be  suffered  by  the  fact  that  the  remainder  of  the 
lots  will  be  deprived  of  their  access  to  the  Southern 
Railroad.  How  all  this  is  we  do  not  attempt  to  decide, 
in  the  condition  the  case  is  now  in  before  us.  We  see 
no  reason  why  accurate  photographs  of  the  premises, 
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illustrating  truthfully  their  location,  topography,  and 
situation,  should  not  be  shown  to  the  jury,  to  be  by  them 
considered  with  all  the  other  testimony  in  the  case,  but 
not  to  the  exclusion  of  other  testimony;  and  certainly 
the  jury  would  not  be  permitted  to  form  its  judgment 
by  merely  k)oking  at  photographs  of  the  premises  alone. 

We  are  of  opinion  that  the  proper  plan  for  arriving 
at  the  damages  to  the  remainder  of  the  lots  not  taken 
for  a  right  of  way  is  to  estimate  the  special  benefits  and 
special  damages  to  them,  leaving  out  of  view  the  general 
benefits  and  damages  resulting  from  a  construction  of 
the  road. 

If  these  special  damages  to  each  particular  lot  exceed 
the  special  benefits,  the  landowner  is  entitled  to  such 
excess,  in  addition  to  the  value  of  the  right  of  way 
taken. 

The  court  allowed  a  paper  purporting  to  be  an  assess- 
ment blank  for  purposes  of  taxation  to  be  introduced 
over  objection.  It  was  proven  by.  Mr.  Smith,  deputy 
tax  assessor,  that  this  schedule  was  a  paper  in  his  office ; 
that  it  was  handed  to  him  by  Dr.  Wray,  the  husband  of 
the  complainant  Mrs.  Wray;  and  that  it  had  upon  it  a 
valuation  of  a  number  of  lots,  embracing  this  one  at 
|2,300,  and  purported  to  be  signed  by  Mrs.  Wray.  Mr. 
Smith,  the  custodian,  could  not  prove  the  signatures  of 
Mrs.  Wray,  nor  was  it  proven  by  any  one  else. 

We  think  the  admission  as  evidence  of  this  schedule 
was  error.  The  signature  is  not  proven.  The  separate 
value  of  this  particular  lot  is  not  shown.     The  law  does 
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not  require  an  owner  to  value  his  real  estate,  but  merely 
to  describe  it  for  the  purposes  of  assessment  for  taxa- 
tion. The  valuation,  if  made  of  the  lot  by  the  petitioner, 
Mrs.  Wray,  was  for  a  wholly  different  purpose  from  the 
present  one.  This  court  knows  judicially  and  as  a  part 
of  the  financial  history  of  the  State  that  la^d  is  never 
assessed  for  purposes  of  taxation  at  its  real  cash  mar- 
ket value,  though  that  may  be  the  law,  but  only  in  com- 
parison with  other  lands  around  it,  and,  if  petitioner 
valued  it,  we  would  presume  she  placed  such  compara- 
tive value,  instead  of  the  real  market  value,  upon  it. 

It  is  said  in  Lewis  on  Eminent  Domain,  section  448, 
that  the  assessment  of  property  for  taxation  being  made 
for  other  purposes^  and  not  at  the  instance  of  either 
party,  and  not  usually  at  the  market  value  of  t^e  prop- 
erty, is  not  admissible  as  evidence  of  value  in  condemna- 
tion proceedings.     See  cases  cited. 

We  think  that  admission  of  the  schedule  was  im- 
proper. 

For  the  errors  indicated,  the  judgment  of  the  court 
below  is  reversed,  and  cause  remanded,  and  the  railroad 
will  pay  the  costs  of  appeal. 
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State,  ex  rel.  W.  H.  Cummings,  v.  A.  H.  Tebwhitt. 
{Knoxville.    September  Term,  1904.) 


1.  COUNTT  ATTOBNEYS.  Office  created  by  lesuOature  and 
may  be  abolished,  or  the  term  shortened  or  lenghtened  by  it. 
The  office  of  the  county  attorney  is  not  provided  for  in  the  consti- 
tution; and  when  created  by  the  legislature,  it  may  be  abolished 
or  the  term  may  be  lengthened  or  shortened  by  the  legislature. 
{Post,  p.  566*.) 

9.    SAME.  Term  of  office  of  incumbent  cannot  be   extended  by 
leifisiature. 
The  provision  of  amendatory  statute  extending  the  term  of  the 
incumbent  in  the  office  of  county  attorney  is  in  conflict  with  the 
constitution,  and,  therefore,  void.    (Post,  pp.  566-568.) 

Acts  cited  and  construed:  1899,  ch.  352;  1903,  ch.  576. 

Constitution  cited  and  construed:  Art.  11,  sec.  17. 

8.  SAMB.  Same.  Legislature  cannot  extend  term  of  incumbent 
by  implication  or  inference. 
The  extension  of  the  term  of  office  of  an  incumbent  in  the  office 
of  county  attorney  cannot  be  sustained  under  the  constitutional 
provision  concerning  the  holding  over  of  incumbents.  [Post, 
pp,  668571.) 

Acts  cited  and  construed:  1899,  ch.  352;  1903,  ch.  576. 

Constitution  cited  and  construed:     Art.  7,  sec.  5;  art  11,  sec.  17. 

Cases  cited  and  approved:  Kimberlain  v.  State,  ex  rel.  (Ind.),  29 
N.  K,  773,  14  L.  R.  A.,  858,  860,  30  Am.  St.  Rep.,  208;  State  v. 
ArringtoD,  18  Nev.,  412;  People,  ex  rel.  Williams,  t.  McKinney, 
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62  N.  Y.,  874;  People,  ex  rel.  Lovett,  v.  Randall,  151,  N.  Y.,  497; 
People  V.  Bull,  46  N.  Y.,  B7;  People  v.  Foley,  148  N.  Y.,  677; 
People,  ex  rel.  Bldred,  v.  Palmer,  164  N.  Y.,  1S3, 138, 139;  State, 
ex  rel.  Meredith,  v.  Tallman,  24  Wash.,  426,  429,  430. 

4  STATUTES.  One  subject  to  be  expressed  in  title;  additional 
severable  subject  in  body  eliminated  preserving  the  rest  of  the 
act,  when. 
Where  a  statute  contains  two  seyerable  subjects,  only  one  of 
which  is  included  In  the  title,  and  this  one  expresses  the  chief 
purpose  of  the  legislature,  and  the  other  one  not  expressed  in 
the  title  is  merely  incidental  and  subordinate,  and  can  be 
stricken  out  without  hi  any  sense  impairing  the  efficiency  of  the 
act,  this  will  be  done,  and  the  other  portion  of  the  act  preserved. 
(Po«#,//.  571,572.) 

Act  cited  and  construed:    1903,  ch.  576. 

Constitution  construed,  but  not  cited:  Art.  2,  sec.  17. 

Case  cited  and  approved:    Jones  v.  Memphis,  101  Tenn.,  188. 

5.    SAME.    Time  to  take  effect  may  be  fixed  by  legislatore. 
The  legislature  may  postpone  the  time  when  an  act  shall  take  ef- 
fect beyond  the  constitutional  time  of  forty  days.       iPost,  pp. 
572,573 .) 

Act  cited  and  construed:     1903,  ch.  576. 

Constitution  cited  and  construed:  Art.  2,  sec.  20. 

Cases  cited  and  approved:  Logan  v.  State,  3  Heis.*  442,  446;  Sam- 
mis  V.  Bennett  (Fla.),  14  South.,  90,  22  L.  R.  A.,  48. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCONNBLL,  Chancellor. 
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STATEMENT  BY  MR.  JUSTICE  NEIL. 

On  the  21st  day  of  April,  1899,  the  following  statute 
was  enacted  by  the  legislature  of  this  State: 
"An  act  to  create  the  office  of  county  attorney  of  Hamil- 
ton county,  and  to  prescribe  the  duties  thereof. 

"Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  tKere  is  hereby  created 
the  office  of  county  attorney  of  Hamilton  county.  Said 
officer  shall  be  elected  by  the  quarterly  county  court  of 
Hamilton  county  at  its  January  term  for  a  period  of 
one  year,  and  annually  ever  thereafter.  His  salary  shall 
be  |1,000,  and  shall  not  be  increased  or  diminished  dur- 
ing  his  term  of  offica 

"Sec.  2.  Be  it  further  enacted,  that  it  shall  be  the 
duty  of  said  county  attorney  to  transact  all  the  legal 
business  of  said  county,  either  in  court  or  otherwise,  and 
to  advise  the  county  officials  upon  legal  matters  affect- 
ing their  offices,  and  no  officer  of  said  county  shall  em- 
ploy any  other  attorney  save  at  his  own  personal  ex- 
pense unless  he  shall  be  first  authorized  and  empow- 
ered by  the  quarterly  court. 

"Sec.  3.  Be  it  further  enacted,  that  this  act  take  ef- 
fect from  and  after  its  passage,  the  public  welfare  re- 
quiring  it. 

"Passed  AprU  20,  1899. 

"Approved  April  21,  1899."  Acts  1899,  p.  823,  c.  352. 

On  the  1st  day  of  January,  1903,  W.  H.  Cummings 
was  elected  county  attorney  of  Hamilton  county,  by  the 
county  court  of  that  county  for  one  year. 

On  the  9th  of  April,  1903,  the  following  act  was 
passed  by  the  legislature,  for  the  purpose  of  amending 
the  foregoing  statute : 
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"An  act  to  i(^end  an  act  entitled  ^An  act  to  create  the 
office  of  county  attorney  of  Hamilton  county,  and  to 
prescribe  the  duties  thereof/  being  chapter  352  of  the 
published  acts  of  the  legislature  of  1899,  by  making 
said  office  a  two  year  term  instead  of  one,  and  to 
change  the  time  of  said  election. 
"Section  1.     Be  it  enacted  by  the  general   assembly 
of  the  State  of  Tennessee,  that  section  1  of  chapter  352 
of  the  published  Acts  of  the  legislature  of  1899,  be,  and 
the  same  is  hereby  amended  by  striking  out  the  follow- 
ing words,  which  appear  in  the  sixth  line  of  section  1  of 
said  act,  'one  year,  and  annually  ever  thereafter,'  and 
substitute  in  the  place  and  stead  thereof,  the  following, 
*two  years  and  every  two  years  thereafter.' 

"Sec.  2.  Be  it  further  enacted,  that  the  first  election 
for  county  attorney  under  this  act  shall  be  held  at  the 
January  term  of  the  quarterly  court  of  Hamilton 
county,  1905,  and  that  the  county  attorney  elected  by  the 
quarterly  county  court  of  Hamilton  county  under  said 
original  act  on  the  first  Monday  in  January,  1903,  shall 
hold  said  office  until  his  successor  is  elected  and  quali- 
fied as  provided  in  this  act. 
"Passed  April  1, 1903. 

"Approved  April  9,  1903."    Acts  1903,  p.  1536,  c.  576. 
.  On  the  1st  day  of  January,  1904,  the  county  court  of 
Hamilton  county  undertook  to  elect  defendant  Trewhitt 
as  county  attorney  of  that  county  for  the  year  1904. 

On  the  20th  day  of  January,  1904,  the  present  bill  was 
filed  by  the  attorney  general  of  the  district,  in  the  name 
of  the  State  of  Tennessee,  on  relation  of  Wm.  H.  Cum- 
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mings,  for  the  purpose  of  determining  whether  the  act- 
ion of  the  county  court  in  electing  Trewhitt  was  pursu- 
ant to  law,  and  whether  he  could  hold  office  thereunder, 
or  whether  Cummings  was  still  the  county  attorney  pur- 
suant to  the  act  of  1903. 

The  chancellor  held  that  the  action  of  the  county 
court  in  electing  Trewhitt  was  illegal,  and  that  Cum- 
mings was  entitled  to  the  offica 

On  appeal  to  this  court  the  case  was  referred  to  the 
court  of  chancery  appeals,  and  in  that  court  the  decree 
of  the  chancellor  was  reversed,  and  a  decree  entered  ad- 
judging that  Trewhitt  was  lawfully  in  office. 

From  the  latter  decree  an  appeal  has  been  prayed  and 
prosecuted  to  this  court. 

Murray  &  Murray,  for  complainant. 

Pritcharb  &  SiZER,  for  defendant. 


Mr.  Justice  Neil,  after  making  the  foregoing  state- 
ment, delivered  the  opinion  of  the  Court. 

A  careful  examination  of  the  act  of  1903  (Acts  1903, 
p.  1536,  c.  576)  discloses  two  purposes:  One,  that  the 
office  of  county  attorney  of  Hamilton  county  shall  be 
enlarged  from  a  one-year  term  to  a  two-year  term,  and 
that  this  latter  term  shall  begin  on  the  first  Monday  of 
January,  1905,  when  the  ftrst  election  under  that  act 
shall  take  place ;  the  other,  that  the  interval  of  one  year 
between  the  close  of  the  then  incumbent's  term,  under 
the  act  as  it  stood  before  amendment,  and  the  beginning 
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of  the  new  two-year  term,  shall  be  held  by  the  incumbent 
elected  under  the  said  original  act.  Acts  1899,  p.  823, 
c.  352. 

Are  these  lawful  purposes,  and  can  they  stand  to- 
gether? 

The  office  of  county  attorney  is  not  provided  for  in  the 
constitution,  but  was  created  for  the  county  solely  by 
legislative  action.  There  can  be  no  doubt,  therefore,  of 
the  power  of  the  legislature  to  lengthen  or  shorten  the 
term,  or  to  abolish  the  office  altogether.  There  is  only 
one  constitutional  restriction  imposed,  and  that  is  to 
be  found  in  article  11,  section  17,  viz. :  "No  county 
office  created  by  the  legislature  shall  be  filled  otherwise 
than  by  the  people  or  the  county  court." 

The  question  to  be  determined  is,  whether  the  forgo- 
ing constitutional  provision  is  violated  by  that  portion 
of  the  act  which  provides  that  the  incumbent  shall  con- 
tinue to  hold  the  office  until  the  new  term  begins.  The 
decision  of  this  question  must  be  found  in  a  true  con- 
struction of  the  provision  quoted.  That  provision  waa 
intended  to  preserve  the  right  of  choice  to  the  people, 
either  directly  or  through  their  designated  agents,  the 
justices  of  the  county  court,  and  no  act  can  be  allowed 
to  stand  which  substantially  interferes  with  such  choice. 

Does  the  act  in  question  so  interfere?  We  are  of  the 
opinion  that  it  does.  A  term  equal  in  length  to  the 
original  term,  or,  to  state  it  differently,  half  the  length 
of  the  new  term,  is  bestowed  upon  the  incumbent  by  the 
legislature^  and  to  that  extent  the  people  are  deprived 
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of  the  exercise  of  the  right  of'  choice  which  they  reserved 
to  themselvea  This  is  a  substantial  violation  of  the 
terms  of  the  provision. 

There  can  be  no  doubt  that  the  legislature,  upon 
creating  a  new  county  office  or  State  office,  may  provide 
for  the  filling  of  such  office  by  appointment  until  the 
next  general  election.  Such  was  the  case  of  Condon  v. 
Moloney,  108  Tenn.,  82,  100-103,  65  S.  W.,  871.  And 
this  was  the  course  pursued  when  the  court  of  chancery 
appeals  was  created  in  1895,  and  it  is  the  course  always 
pursued  when  a  new  judicial  circuit  or  chancery  divi- 
sion is  created.  But  these  and  similar  cases  stand  on  a 
different  principle  altogether  from  the  case  we  have  be- 
fore us.  These  fall  under  article  7,  section  4,  of  the 
constitution,  wherein  it  is  provided  that  "the  filling  of 
all  vacancies,  not  otherwise  directed  or  provided  by  tkis 
constitution,  shall  be  made  in  such  manner  as  the  legis- 
lature shall  direct."  In  Stdte,  ex  rel.,  v.  Moloney,  92 
Tenn.,  62,  20  S.  W.,  419,  and  in  Condon  v.  Moloney, 
supra,  it  was  held  that  the  term  "vacancy''  covers 
equally  a  case  where  the  appointment  or  election  may  be 
made  to  fill  an.  office  for  the  first  time,  and  where  it 
may  be  made  to  fill  one  whose  previous  incumbent  has 
died,  resigned,  or  been  removed.  But  clearly  that  term 
cannot  be  made  to  cover  the  case  of  an  offioe  in  which 
there  is  an  incumbent  in  possession,  and  in  the  dis- 
charge of  his  duties,  merely  by  the  device  of  extending 
his  term. 

We  are  referred  by  counsel  to  Stote  v.  Wilson,  12  Lea, 
246,  253,  as  an  authority  upon  the  power  of  the  l^isla* 
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ture  to  authorize  the  holding  over  of  incumbents  for 
such  purpose,  thus  extending  their  terms.  The  court, 
in  the  case  referred  to,  passed  upon  such  action  in 
respect  of  a  municipal  ofBce,  concerning  which  the  legis- 
lature was  embarrassed  by  no  constitutional  restriction. 
That  case  furnishes  no  authority  for  the  present  contro- 
versy. 

Counsel  have  also  cited  us  to  the  principle  (const, 
art.  7,  sec.  5)  that  "every  officer  shall  hold  his  office 
until  his  successor  is  elected  or  appointed  and  quali- 
fied." This,  however,  does  not  apply  to  the  kind  of  case 
we  have  under  consideration,  but  to  official  terms  that 
end  by  their  own  limitation ;  the  purpose  being  to  pre- 
vent an  hiatus^  and  so  to  provide  that  there  shall 
always  be  some  one  designated  by  law  to  perform  the 
public  duties  for  which  public  offices  are  created.  Where 
there  is  such  a  constitutional  provision  as  that  just 
quoted,  "the  weight  of  authority  is,"  says  the  supreme 
court  of  Indiana,  "that  a  term  of  office  fixed  by  statute 
runs  not  only  for  the  period  fixed,  but  for  an  additional 
period  between  the  date  fixed  for  its  termination  and  the 
date  at  which  a  successor  shall  be  qualified  to  take  the 
office.  The  period  between  the  expiration  of  the  term 
fixed  by  statute  and  the  time  at  which  a  successor  shall 
be  qualified  to  take  the  office  is  as  much  a  part  of  the 
incumbent's  term  as  the  fixed  statutory  period."  Kim- 
herlain  v.  State,  ex  rel.  (Ind.),  29  N.  E.,  773,  14  L.  R. 
A.,  858,  860,  30  Am.  St.  Rep.,  208,  and  cases  cited. 

Such  an  extension  is  altogether  different  in  origin 
and  purpose  from  one  granted  to  the  incumbent  of  an 
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office  by  direct  legislatiye  action.  From  the  former, 
nothing  but  good  results  can  inure  to  the  public  service, 
while  the 'latter  may  be  made  the  vehicle  of  favoritism, 
and  must  certainly  withdraw  the  office  to  which  it  is 
applied  for  a  time  from  the  operation  of  the  power  to 
fill  it,  which  the  constitution  has  reserved  to  the  people 
themselves.  In  view  of  the  language  and  unmistakable 
purpose  of  article  11,  section  17,  of  the  constitution 
above  quoted,  we  cannot  admit  the  existence  of  such  a 
power  in  the  legislature,  either  by  direct  or  indirect  ac- 
tion. 

That  a  statute  passed  merely  for  the  purpose  of  ex- 
tending the  term  of  office  of  an  incumbent,  where  the 
constitution  provides  that  the  office  shall  be  filled  by  a 
popular  vote,  would  be  unconstitutional,  we  think  there 
can  be  no  doubt,  and  the  authorities  so  hold. 

In  Throop  on  Public  Officers  it  is  said :  "Where  the 
constitution  of  a  State  requires  certain  officers  to  be 
elected  by  the  people,  and  authorizes  the  legislature  to 
fix  the  term  of  office,  and  the  manner  and  time  of  the 
election,  if  the  legislature  has  prescribed  the  duration 
of  the  office,  and  the  office  has  been  filled  accordingly,  a 
statute  extending  the  term  of  the  incumbent  is  uncon- 
stitutional, for,  if  the  legislature  thinks  proper  to  ex- 
tend the  term,  it  must  direct  an  election  by  the  people 
for  the  increased  time;  but  a  statute  changing  the  time 
of  the  election,  or  extending  the  term  of  an  officer  there- 
after to  be  elected,  is  constitutional."    Id.,  sec.  20,  p.  22. 

In  State  v.  Arrington,  18  Nev.,  412,  4  Pac,  735,  it  was 
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held  that,  under  a  proper  construction  of  the  State  con- 
stitution, county  assessors  must  be  elected  by  the  people, 
and  that  an  act  of  the  l^islature  undertaking  -to  extend 
the  term  of  county  assessors  beyond  the  time  for  which 
they  were  elected  was  unconstitutional  and  void.  "To 
our  minds,"  said  the  court,  "it  is  enough  to  say  that 
since  the  constitution  gives  to  the  people  of  a  county 
the  right  to  elect  their  assessor,  and  they  do  elect  him 
for  two  years,  they  have  the  right  also  to  elect  his  suc- 
cessor, and,  if  the  legislature  extends  his  term,  their 
rights  are  abridged.  Should  we  hold  that  the  term  could 

be  extended,  we  should  have  to  admit  that  the  incum- 
bent would  hold  the  office  during  the  period  of  extension 

by  virtue  of  a  legislative  act  rather  than  by  an  election." 

The  constitution  of  New  York  provided  that  all  city, 

town,  and  village  officers  should  "be  elected  by    the 

electors  of  such  cities,  towns,  and  villages,"  etc.  Const., 

art.  10,  sec.  2.    A  collector  of  taxes  was  elected  in 

Kings  county  under  a  statute  then  in  force  which  fixed 

the  length  of  his  term  at  one  year.     Pending  his  term 

of  office,  the  legislature  passed  an  act  providing  that 

collectors  of  taxes  in  Kings  county  should  hold  their 

offices  for  the  term  of  three  years.     It  was  held  that,  if 

this  act  was  to  be  construed  as  extending  the  term  of 

the  incumbents,  it  was  unconstitutional.    People,  ex 

rel.  Williamson,  v.  McKinney,  52  N.  Y.,  374. 

In  People,  ex  rel.  Lovett,  v.  Randall,  151  N.  Y.,  497, 

45  N.  E.,  841,  it  was  held  that  under  the  constitution 

town  officers  must  either  be  elected  by  the  VQters  of  the 
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town,  or  appointed  by  some  local  authority ;  that  an  act 
of  the  legislature  extending  the  term  of  a  town  officer 
then  in  office  would  be  virtually  an  appointment  of  the 
officer  by  the  legislature  for  the  extended  term,  which 
appointment  the  legislature  had  no  power  to  make ;  and 
that  therefore  an  act  extending  the  term  of  such  officers 
must  be  construed  as  applicable  only  to  officers  there- 
after elected.  To  same  effect :  People  v.  Bull,  46  N. 
Y.,  57,  7  Am.  Rep.,  302;  People  v.  Foley,  148  N.  Y., 
677,  43  N.  E.,  171 ;  People,  ex  rel.  Eldred,  v.  Palmer, 
154  N.  Y.,  133,  138-139,  47  N.  E.,  1084 ;  State,  ex  rel. 
Meredith,  v.  Tollman,  24  Wash.,  426,  429-430,  64  Pac, 
759. 

It  is  thus  seen  that  the  extension  of  the  term  of  rela- 
tor as  county  attorney  cannot  be  sustained  either  as  the 
effect  of  direct  legislative  action,  or  by  implication  or 
inference  under  the  constitutional  provision  concerning 
the  holding  over  of  incumbents. 

We  have,  then,  an  act  embracing  two  subjects,  only 
one  of  which  is  included  within  the  title,  the  necessary 
result  of  which  is  that  it  must  be  declared  unconstitu- 
tional, unless  the  two  subjects  are  severable,  and  are  not 
so  interwoven  as  that  we  can  see  that  the  legislature 
would  not  have  passed  the  act  with  either  omitted.  We 
are  of  opinion  that  the  two  subjects  are  severable;  that 
the  first  expressed  the  chief  purpose  of  the  legislature, 
and  that  the  second — the  extension  of  the  term  of  the 
incumbent — was  merely  incidental  and  subordinate, 
and  can  be  stricken  out  without  in  any  sense  impairing 
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the  efficiency  of  the  suet;  and  this  should  be  done,  and 
the  act  preserved,  Jones  v.  Memphis,  101  Tenn.,  188, 
47  S.  W.,  138. 

But  it  is  insisted  that,  even  if  this  be  done,  the  county 
court  could  not  lawfully  elect  a  county  attorney  on  the 
first  Monday  in  January,  1904,  for  that  year,  since,  it  is 
argued,  the  act  took  effect  under  const,  art.  2,  sec.  20, 
at  the  expiration  of  forty  days  after  its  pass- 
age; therefore  it  is  said  in  January,  1904,  there  was  no 
term  of  one  year  to  which  the  defendant  could  have  been 
elected,  but  that  the  term  of  one  year  had  been  already 
converted  into  one  of  two  years. 

The  section  referred  to  reads :  "No  law  df  a  general 
nature  shall  take  effect  until  forty  days  after  its  passage 
unless  the  same  or  the  caption  shall  state  that  the  public 
welfare  requires  that  it  should  take  effect  sooner." 

It  is  clear  that  under  this  provision  of  the  constitu- 
tion a  statute  will  always  take  effect  at  the  expiration 
of  forty  days  from  its  passage — that  is,  forty  days  from 
its  approval  by  the  governor  {Logcm  v.  State,  3  Heisk., 
442,  445 )  — unless  a  contrary  purpose  appear  on  the  face 
of  the  act  itself;  but  there  is  nothing  in  this  provision 
to  prevent  the  legislature  fixing  a  date  subsequent  to 
the  expiration  of  the  forty  days,  or  at  any  time  subse- 
quent to  the  passage  of  the  act,  for  its  becoming  opera- 
tive. The  purpose  of  the  section  of  the  constitution 
above  quoted  was  to  secure  a  sufficient  interval  between 
the  date  of  the  passage  of  an  act  and  its  going  into 
effect,  to  enable  the  public  to  become  acquainted  with 
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its  terms  and  to  conform  thereto  (Cooley,  Const.  Lim., 
.  marg.  p.  156;  Sammis  y,  Bennett  (Fla.),  14  South.,  90, 
22  L.  R.  A.,  48),  with  the  saving  that,  if  the  public 
•  should  require  it,  the  legislature,  by  special  direction 
to  that  effect,  might  cause  it  to  become  operative  at 
once.  There  is  nothing  in  the  provision  referred  to,  or 
in  any  other  provision  of  the  constitution,  to  forbid  the 
legislature  making  even  a  longer  interval  than  the  one 
that  was  specially  designated  as  a  safeguard. 

So  there  was  no  constitutional  objection  in  the  way 
of  the  legislature's  postponing  the  operation  of  the  act  • 
of  1903  to  the  first  Monday  in  January,  1905,  and  that 
is  what  the  legislature  in  fact  did.  Such  is  the  result 
of  a  true  construction  of  that  act.  The  act  was  pros- 
pective in  its  operation.  The  first  election  to  be  held 
under  it  was  to  take  place  on  the  first  Monday  in  Janu- 
ary, 1905.  Its  eiffect  was  not  to  repeal  the  provisions 
of  the  original  act,  but  only  to  so  change  them  as  to 
bring  them  into  harmony  with  its  own  purpose;  which 
purpose  was  to  change  the  term  of  the  office  from  one 
year  to  two  years,  beginning  with  the  date  of  the  first 
election  to  be  held  under  it,  on  the  first  Monday  in  Jan- 
uary, 1905.  From  this  it  follows  that  the  original  act 
was  still  in  force  on  the  first  Monday  in  January,  1904, 
the  one  year  term  had  not  at  that  time  been  abolished, 
and  the  election  of  Mr.  Trewhitt  for  the  period  running 
from  the  first  Monday  in  January,  1904,  to  the  first 
Monday  in  January,  1905,  was  lawful. 

It  results  that  the  decree  of  the  court  of  chancery  ap- 
peals must  be  affirmed. 
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Unaka  National  Bank  v.  Henry  Butler,  for  use  of 

Thomas  Davis. 

(Knoxville.    September  Term,  1904.) 

1.  BILLS  AND  NOTES.  Negotiable  bank  check  indorsed  in 
blank  pasiee  by  delivery. 

A  bank  check  drawn  payable  to  a  specified  persQn  or  order  la 
a  negotiable  instrument,  and  when  indorsed  in  blank  is  payable 
to  bearer,  and  passes  by  delivery  as  freely  and  absolutely  as 
a  bank  note,  and  a  bona  fide  purchaser  in  due  course  of  bus- 
iness acquires  a  good  title.     iP08tt  p.  579.) 

Acts  cited  and  construed:  Negotiable  Instruments  Law,  Acts  1899, 
c^h.  94,  sees.  9  (5),  57,  185. 

Cases  cited  and  approved:    Gardner  v.  Bank,  1  Swan,  425;  Neely 

V.  Morris,  2  Head,  595;  King  v.  Fleece,  7  Heis.,  277;  Smith  v. 

.       Mosby,  9  Heis.,  501;  Bearden  v.  Moses,  7  Lea,  459;  Bank  v. 

Aull,  93  Tenn.,  647;   Chism  v.  Bank,  96  Tenn.,  644;  Farmer  v. 

Bank,  100  Tenn.,  188. 

2.  SAME.  Same.  Loser  of  bank  check  indorsed  in  blank  cannot 
recover  from  bank  paying  it  to  a  bona  fide  purchaser  after  notice 
of  loss  to  bank. 

Where  a  negotiable  bank  note,  indorsed  in  blank,  is  lost,  the  loser 
cannot  recover  of  the  bank  the  amount  thereof,  for  paying  it 
to  a  bona  fide  purchaser  after  such  loss,  though  he  had  notified 
the  bank  of  its  loss.     (Post,  pp.  579,  580.) 

Cases  cited  and  approved:  Hunt  v.  San  ford,  6  Yer.,  887;  Van 
Wyck  V.  Norvell,  2  Hum.,  195;  Ryland  v.  Brown,  2. Head,  273; 
Merritt  v.  Duncan,  7  Heis.,  156;  Jordan  v.  Jordan,  10  Lea,  134; 
Caulkins  v.  Gaslight  Co..  85  Tenn.,  693;  Smith  v.  Railroad,  91 
Tenn.,  221;  Memphis  Bethel  v.  Bank,  101  Tenn.,  131. 

Cases  cited,  distinguished,  and  approved:  Pickle  y.  Muse,  88 
Tenn.,  381;  Chism  v.  Bank,  96  Tenn.,  644. 
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8.  8AMB.  Same.  Same.  Purchaser  of  lost  negotiable  instru- 
ment, before  maturity,  without  actual  knowledge  of  infirmity 
and  without  bad  faith,  acquires  title,  when. 
The  purchaser  of  a  negotiable  instrument  before  maturity  and  in 
due  course  of  trade, .  without  actual  knowledge  of  an  infirmity 
therein  or  of  defect  of  title  in  the  person  negotiating  the  same, 
or  without  knowledge  of  such  facts  as  would  make  his  action  in 
taking  the  instrument  amount  to  bad  faith,  is  a  bona  fide  pur- 
chaser, and  as  such  is  entitled  to  payment,  and  his  title  will  not 
be  defeated  because  he  received  it  under  merely  suspicious  cir- 
cumstances.    (Post,  pp.  580-686.) 

Acts  cited  and  construed:  Negotiable  Instruments  Law,  Acts 
1899,  ch.  94,  sec.  66. 

Cases  cited  and  distinguished:  Hunt  v.  Sanford,  6  Ter.,  387;  Van 
Wyck  V.  Norvell,  2  Hum.,  196;  Ryland  v.  Brown,  2  Head,  273; 
Merritt  v.  Duncan,  7  Heis.,  166;  Gill  y.  Cubitt,  3  Bam.  &  Cress., 
446. 

Cases  cited  and  approved:  Cheever  v.  Railroad,  150  N.  T.,  66;  Ma- 
gee  V.  Badger,  34  N.  Y.,  249;  Bank  v.  Belting  Co.,  148  N.  Y., 
705;  Knox  v.  E^den,  etc.,  Co.,  148  N.  Y.,  464;  Bank  v.  Diefendorf, 
123  N.  Y.,  202;  Vosburgh  v.  Diefendorf,  119  N.  Y..  357;  Jarvia  v. 
Beach  Co.,  148  N.  Y.,  662;  Swift  v.  Smith.  102  V.  S.,  442;  Murray 
V.  Lardner,  2  Wall.,  710. 

4.  SAMB.  Same.  Same.  Same.  A  purchaser  of  lost  negotiable 
instrument,  indorsed  in  blank,  from  an  unknown  holder,  a4> 
quires  title,  when;  case  in  judg^nent. 
Where  a  negotiable  bank  check,  indorsed  in  blank  and  lost,  is 
purchased  by  a  merchant  in  due  course  of  trade,  within  one 
week  after  its  issuance,  from  a  customer  who  was  unknown  to 
him,  but  supposed  to  be  the  payee,  without  further  indorse- 
ment or  inquiry  as  to  the  identity  of  the  customer,  such  pur- 
chaser acquires  a  perfect  title  to  the  check,  and  is  entitled  to 
payment;  in  consequence  of  which,  the  loser,  of  the  check  loses 
his  title,  and  is  not  entitled  to  recover  the  amount  thereof  from 
the  bank. 
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FROM  WASHINGTON. 


Appeal    from    the    Circuit    Court    of    Washington 
County. — ^A.  J.  Tyleb^  Judge. 

KiRKPATRiOK,  Williams  &  Bowman^  for  Bank. 
J.  B.  Cox,  for  Butler. 


Mr.  Justice  Shields  delivered    the    opinion    of    the 
Court, 

This  action  involves  the  title  of  a  bona  fide  purchaser 
of  a  bank  check  payable  to  a  particular  payee  or  order, 
and  indorsed  in  blank  by  the  payee,  as  against  that  of 
the  rightful  owner,  who  lost  it ;  and  the  construction  of 
'  certain  sections  of  the  negotiable  instrument  law  (chap- 
ter 94,  p.  139,  Acts  1899). 

*  W.  B.  Harris,  a  manufacturer  of  Johnson  City,  Tenn., 
a  regular  depositor  in  the  Unaka  National  Bank,  of  that 
city,  plaintiff  in  error,  drew  his  check  upon  that  bank 
November  24,  1903,  in  favor  of  Henry  Butler,  or  order, 
for  116.25,  and  delivered  it  to  him.  Henry  Butler  in- 
dorsed it  in  blank  and  delivered  it  for  value  to  Thomas 
Davis,  who  the  next  day  lost  it,  presumably  upon  the 
public  highway.  On  the  second  day,  Thomas  Davis  gave 
notice  to  Harris,  the  drawer,  of  his  loss ;  and  both  he  and 
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Harris  then  notified  the  bank,  and  directed  it  not  .to  pay 
the  check  if  presented  for  that  purposa  The  check  was 
accepted  by  Ward  &  Pryberg,  merchants  in  Johnson  City 
between  November  24  and  December  1,  1903,  for  goods 
sold,  from  a  customer  who  was  unknown  to  them,  but 
supposed  at  the  time  to  be  the  payee,  without  further  in- 
dorsement, or  inquiry  of  the  identity  of  the  holder  or  the 
nature  of  his  title.  They  indorsed  and  presented  it  to 
the  bank,  and  it  was  paid  and  charged  to  the  account  of 
the  drawer,  W.  B.  Harris.  This  action  is  brought  by 
Henry  Butler,  for  the  use  of  Thomas  Davis,  against  the 
plaintiff  in  error,  to  recover  the  proceeds  of  the  check. 
The  circuit  judge  tried  the  case  without  the  intervention 
of  a  jury,  and  gave  judgment  in  favor  of  the  plaintiff  be- 
low, and  the  bank  brings  the  case  here  for  review  and  as- 
signs error. 

The  theory  upon  which  this  suit  is  brought  is  that  the 
bank  having  been  notified  of  the  loss  of  the  check  by  the 
former  rightful  owner  and  the  drawer,  and  directed  not 
to  honor  it,  the  subsequent  payment  was  unauthorized, 
and  a  wrongful  interference  with  the  property  of  the  de- 
fendant in  error,  for  which  it  must  answer,  and,  further, 
that  Ward-&  Fryberg  were  not  bona  fide  holders,  and  ac- 
quired no  title  to  the  check,  because  the  suspicious  cir- 
cumstances attending  its  negotiation,  and  their  negli- 
gence in  failing  to  require  identification  of  their  cus- 
tomer, fixed  them  with  constructive  notice  of  the  infirm- 
ity in  his  title. 

113  Tenii--37. 
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1.  The  defendant  in  error,  in  support  of  his  first  con- 
tention, cites  and  relies  upon  the  case  of  Chism  v.  Bank, 
96  Tenn.,  644,  36  S.  W.,  387,  32  L.  R.  A.,  778,  54  Am.  St. 
Rep.,  863,  in  which  it  is  said :  "And  it  is  equally  true 
that,  where  a  banker  pays  a  draft  or  check  drawn  upon 
him,  he,  at  his  peril,  pays  it  to  any  one  but  the  payee,  or 
to  one  who  is  able  to  trace  his  title  back  to  the  payee 
through  genuine  indorsements.  The  mere  possession  of 
the  check  or  bill  under  apparent  title  does  not  necessar- 
ily imply  the  right  to  demand  or  receive  payment,  and, 
when  it  is  paid  to  such  holder,  the  drawee  has  put  upon 
him  the  risk  of  seeing  that  the  apparent  is  the  real  title 
to  the  paper.  For  the  banker  holds  the  funds  of  his  de- 
positor under  an  obligation  to  pay  them  to  him  or  to  his 
order,  and,  if  he  pays  them  otherwise,  he .  cannot  treat 
such  a  payment  as  a  discharge  of  his  liability." 

And  that  of  Pickle  V.  Muse,  88  Tenn.,  381,  12  S.  W., 
919,  7  L.  R.  A.,  93,  17  Am.  St.  Rep.,  900,  in  which  it  is 
held  that  "a  check  drawn  in  favor  of  a  particular  payee 
or  order  is  payable  only  to  the  actual  payee,  or  upon  his 
genuine  indorsement ;  and,  if  the  bank  mistake  the  iden- 
tity of  the  payee,  or  pay  upon  a  forged  indorsement,  it  is 
not  a  payment  in  pursuance  of  its  authority,  and  it  will 
be  responsible.'' 

The  law  undoubtedly  is,  as  held  in  these  cases,  that 
a  check  payable  to  a  particular  payee  or  order  cannot 
lawfully  be  paid  to  any  other  than  the  payee,  or  upon  hip 
genuine  indorsement,  and  the  bank  must  judge  of  the 
identity  of  the  payee  and  the  genuineness  of  his  indorse^ 
ment  at  its  peril. 
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But  the^e  principles  have  no  application  to  the  case 
presented  by  this  record.  There  was  no  mistake  made  in 
the  identity  of  the  payee,  and  the  indorsement  is  genu- 
ine. The  check,  while  payable  to  the  payee  or  order,  was 
indorsed  by  the  payee  in  blank  before  it  was  lost,  and 
was  purchased  by  Ward  &  Fryberg  in  due  course  of  bus- 
iness, for  value,  and  without  notice  of  any  defect  in  the 
title  of  the  holder  from  whom  they  received  it.  They  ac- 
quired a  perfect  title,  and  payment  to  them  by  the  bank 
was  authorized. 

A  check  drawn  as  this  one  is  a  negotiable  instrument, ' 
and,  when  indorsed  in  blank,  is  payable  to  bearer,  and 
passes  by  delivery  as  freely  and  absolutely,  as  a  bank 
note,  and  a  bona  fide  purchaser  in  due  course  of  business 
acquires  a  good  titla  N^otiable  Instrument  Law,  Acts 
1899,  ch.  94,  section  9  ( 5 ) ,  and  sections  57  and  185 ; 
Chism  V.  Bank,  96  Tenn.,  644,  36  S.  W.,  387,  32  L.  R.  A., 
778,  54  Am.  St.  Rep.,  863 ;  Farmer  v.  Bank,  100  Tenn., 
188,  47  S.  W.,  234 ;  Gardner  v.  Bank,  1  Swan,  425 ;  Neelj/ 
V.  Morris,  2  Head,  595,  75  Am.  Dec.,  753 ;  King  v.  Fleece, 
7  Heisk.,  277 ;  Bearden  v.  Moses,  7  Lea,  459 ;  Smith  v. 
Moshy,  9  Heisk.,  501;  Lookout  Bank  v.  AuU,  93  Tenn., 
647,  27  S.  W.,  1014,  42  Am.  St.  Rep.,  934;  Daniel  on 
N^otiable  Instruments,  section  693 ;  Morse  on  Banks 

6  Banking,  section  393. 

The  title  of  Ward  &  Fryberg  was  not  aflfected  by  the 
fact  that  the  check  had  been  lost  by  Davis,  and  found  by 
their  customer,  further  than  that,  when  this  was  made  to 
appear,  the  burden  was  on  ihe  bank  to  show  that  they 
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received  it  in  due  course  of  trade,  for  value  and  without 
notice;  and,  having  successfully  done  this,  the  title  of 
Davis  was  destroyed. 

Mr.  Daniels,  in  his  work  on  Negotiable  Instruments, 
section  1469,  says :  "Although  the  robber  or  finder  of  a 
negotiable  instrument  can  acquire  no  title  against  the  le- 
gal owner,  still,  if  it  be  indorsed  in  blank,  or  payable  or 
indorsed  to  bearer,  a  third  party  acquiring  it  from  the 
robber  or  finder,  bona  fide,  for  a  valuable  consideration, 
and  before  (but  not  so,  if  after)  maturity,  without  no- 
tice of  the  loss,  may  retain  it  as  against  the  true  owner 
upon  whom  the  loss  falls,  and  enforce  payment  by  any 
party  liable  thereon,  upon  the  principle  that,  whenever 
one  of  two  innocent  persons  must  suffer  by  the  act  of 
a  third,  he  who  has  enabled  such  a  third  person  to  oc- 
casion the  loss  must  sustain  it." 

See,  also,  Jordan  v.  Jordan,  10  Lea,  134,  43  Am.  Rep., 
294 ;  Caulkins  v.  Gaslight  Co.,  85  Tenn.,  693,  4  S.  W., 
287,  4  Am.  St.  Rep.,  786 ;  Stnith  v.  Railroad,  91  Tenn., 
221,  18  S.  W.,  546;  McrHtt  v.  Duncan,  7  Heisk.,  156, 19 
Am.  Rep.,  612;  Hunt  V.  Sanford,  6  Yerg.,  387;  Yon. 
Wyck  V.  Norvell,  2  Humph.,  195 ;  Ryland  v.  Brown,  2 
Head,  273;  Memphis  Bethel  v.  Bank,  101  Tenn.,  131,  45 
S.  W.,  1072 ;  8  Cyc.  of  Law  &  Procedure,  57 ;  Rand  on 
Commercial  Paper,  section  1683. 

2.  The  contention  of  the  defendant  in  error  that  Ward 
&  Fry  berg  are  not  bona  fide  purchasers,  because  while 
they  had  no  actual  knowledge  that  the  check  had  been 
lost  and  was  being  fraudulently  negotiated,  the  circum- 
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stances  attending  their  purchase  were  calculated  to  ex- 
cite suspicion  and  put  an  ordinarily  prudent  man  upon 
inquiry  which  would  have  led  to  knowledge  of  the  de- 
fect in  the  title  of  the  holder,  and  this  and  their  neg- 
ligence in  failing  to  require  identification  of  their  cus- 
tomer, charged  them  with  constructive  or  implied  notice 
of  all  the  facts  that  inquiry  would  have  developed,  is  al- 
so unsound  and  untenable,  both  in  law  and  upon  the 
facts  disclosed  in  this  record.  The  doctrine  of  construc- 
tive notice  here  insisted  upon,  contrary  to  the  rule  ad- 
ministered in  the  courts  of  nearly  all  the  States,  and 
those  of  the  United  States  and  England,  did  obtain  for 
many  years  in  this  State,  and  this  court  uniformly  held 
that  if  a  purchaser  of  negotiable  paper  had  implied  no- 
tice of  prior  equities  or  infirmities  of  any  nature  in  the 
title  of  the  holder  from  whom  he  purchased — ^that  is, 
if  anything  appeared  upon  the  face  of  the  paper,  or  from 
the  facts  and  circumstances  attending  its  possession  or 
sale,  which  would  put  one  of  ordinary  prudence  upon 
inquiry  that  would  lead  to  actual  knowledge  of  the  eq- 
uities or  infirmities,  he  was  bound  to  pursue  such  inquir- 
ies, and  was  charged  with  notice  of  the  facts  he  could 
have  learned.  Merritt  v.  Duncan,  54  Tenn.,  164, 19  Am. 
Rep.,  612 ;  Hunt  y.  Scmford,  6  Yerg.,  387 ;  Van  Wyck  v. 
Norvellj  2  Humph.,  195 ;  Ryla/nd  v.  Broum,  2  Head,  273. 
The  original  rule  governing  the  transfer  of  commer- 
cial paper,  as  first  held  in  the  courts  of  England  and  this 
country,  protected  the  purchaser  for  value,  in  due 
course  of  trade,  unless  he  had  actual  knowledge  of  the 
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defects  in  the  title  of  the  holder,  or  of  facts  which  con- 
victed him  of  bad  faith  in  the  transaction. 

This  was  held  to  be  the  law  nntil  in  1824,  when  Lord 
Chief  Justice  Abbott  (Lord  Tenderden),  in  the  case  of 
Oill  y.  Cubitt,  3  Bam.  &  Oress.,  446,  announced  the 
principle  that,  although  the  holder  had  paid  value  for 
the  instrument,  yet,  if  he  received  it  under  circumstances 
which  ought  to  have  excited  the  suspicions  of  a  prudent 
and  careful  man,  he  could  not  recover;  and  this  case 
was  followed  by  the  courts  of  that  country  and  some  of 
those  of  America,  but  not  without  serious  question,  un- 
til 1834,  when  a  return  was  had  to  the  original  rule  by 
the  courts  of  England  and  the  supreme  court  of  the 
United  States  and  a  large  number  of  the  States,  and 
since  then  it  has  been  almost  uniformly  held  in  these 
jurisdictions  that,  in  the  absence  of  actual  knowledge 
of  defects  in  the  title  of  the  holder,  the  only  question 
was  one  of  good  faith  in  the  transaction,  and  negligence 
and  want  of  diligence  in  ascertaining  the  previous  his- 
tory of  the  instrument  were  only  circumstances  to  be 
considered  in  determining  that  question.  Daniels  on 
Negotiable  Instruments,  sections  770-775. 

This  court,  however,  continued  to  adhere  to  the  doc- 
trine announced  in  Gill  v.  Cuhitt,  supra,  and  applied 
the  rule  of  constructive  or  implied  notice,  until  April, 
1899,  when  it  was  abrogated,  and  what  may  be  called 
the  majority  rule  was  adopted,  by  the  enactment  of  the 
Negotiable  Instruments  Xaw,  section  56*  of  which  is  in 
these  words:    "To  constitute  notice  of  an  infirmity  in 
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an  instrument^  or  defect  of  the  title  of  the  person  ne- 
gotiating the  same,  the  person  to  whom  it  is  n^otiated 
must  have  had  actual  knowledge  of  the  infirmity  or  de- 
fect, or  knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith/' 

This  statute — the  Negotiable  Instruments  Law — is  a 
substantial  reproduction  of  that  enacted  in  the  State  of 
New  York  in  ISOe^and  which  has  since  been  enacted  in  a 
majority  of  the  States  for  the  obvious  purpose  of  secur- 
ing uniformity  in  the  law  of  commercial  paper  in  all 
the  States.  Section  56  of  our  statute  (Acts  1899,  p.  150, 
c.  94),  above  set  out,  embodies,  the  majority  rule  upon 
the  subject  of  notice  as  it  has  been  held  and  adminis- 
tered by  the  courts  of  New  York  and  other  States  and  the 
federal  courts  for  many  years.  This  section  has  not 
been  construed  by  this  court,  and  what  facts  will  consti- 
tute bad  faith  in  the  purchase  of  commercial  paper  has 
not  been  declared,  but  the  question  has  frequently  been 
before  the  courts  in  which  the  majority  rule  had  ob- 
tained previous  to  the  enactment  of  the  statute  in  those 
jurisdictions;  and  the  decisions  of  those  courts  in  fur- 
therance of  the  legislative  policy  to  promote  uniformity 
in  the  law  of  commercial  paper  are  entitled  to.  great 
weight  with  this  court  in  interpreting  the  meaning  of 
our  statute.  These  courts  all  seem  to  hold  that  the  pur- 
chaser of  a  negotiable  instrument  owes  no  duty  to  the 
former  holders  to  actively  inquire  into  the  title  of  the 
party  in  possession,  and  that  circumstances  of  suspicion 
and  gross  negligence  are  not  of  themselves  bad  faith. 
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but  only  evidence  tending  to  establish  it  The  rule  is  as 
stated  in  the  leading  case  of  Cheever  v.  Pittsburgh^  S.  & 
L.  E.  R.  Co.,  150  N.  Y.,  65,  44  N.  E.,  701,  34  L.  R.  A.,  69, 
55  Am.  St.  Rep.,  646,  in  these  words :  "There  is  not  much 
difficulty  in  stating  the  rule  of  law  defining  the  duties 
and  obligations  of  a  party  to  whom  negotiable  paper  is 
preserfted  for  discount  or  sale  before  due  He  is  not 
bound  at  his  i)eril  to  be  on  the  alert  for  circumstances 
which  might  possibly  excite  suspicion  of  wary  vigilance. 
He  does  not  owe  to  the  party  who  puts  the  paper  afloat 
the  duty  of  active  inquiry  in  order  to  avoid  the  imputa- 
tion of  bad  faith.  The  rigl^ts  of  the  holder  are  to  be 
determined  by  the  simple  test  of  honesty  and  good  faith, 
and  not  by  a  speculative  issue  as  to  his  diligence  or  neg- 
*  ligence.  The  holder^s  rights  cannot  be  defeated  without 
proof  of  actual  notice  of  the  defect  in  title  or  bad  faith 
on  his  part,  evidenced  by  circumstances.  Though  he 
may  have  been  negligent  in  taking  the  paper,  and  omit- 
ted precautions  which  a  prudent  man  would  have  taken, 
nevertheless,  unless  he  has  acted  in  mala  fide,  his  title, 
,  according  to  settled  doctrine,  will  prevail.*'  Citing  Mor 
,  gee  v.  Badger,  34  N.  Y.,  249,  90  Am.  Dec.,  691 ;  Am.  Ex. 
Nat.  Bank  v.  New  York  Belting,  etc.,  Co,,  148  N.  Y., 
705,  43  N.  E.,  168 ;  Knox  v.  Ede^i  Musee  America/n  Co., 
148  N.  Y.,  454,  42  N.  E.,  988,  31  L.  R.  A.,  779,  51  Am. 
St.  Rep.,  700 ;  Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.,  202,  25  N.  E.,  402,  10  L.  R.  A.,  676;  Voshurgh  v. 
Diefendorf,  119  N.  Y.,  357,  23  N.  E.,  801,  16  Am.  St. 
Rep.,  836;  Jarvia  v.  Manhattan  Beach  Co.,  148  N.  Y., 
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652,  43  N.  E.,  68,  31  L.  R.  A.,  776,  51  Am.  St.  Rep.,  727. 

In  the  case  of  Stoift  v.  Smith,  102  U.  S.,  442,  26  L.  Ed., 
193,  it  is  said :  "There  is  nothing  in  the  case  to  show 
that  Smith's  purchase  was  not  in  good  faith.  There  was 
nothing  upon  the  note,  nor  anything  in  the  indorsement 
thereon,  to  notify  him  that  it  did  not  belong  to  Jackson, 
both  l^ally  and  equitably.  It  was  a  mercantile  paper, 
and  not  due.  One  who  purchases  such  paper  from  an- 
other who  is  apparently  the  owner,  giving  consideration 
for  it,  obtains  a  good  title,  though  he  may  know  facts 
and  circumstances  that  cause  him  to  suspect,  or  would 
cause  an  ordinarily  prudent  man  to  suspect,  that  the 
person  from  who  he  obtained  it  had  no  interest  in  it, 
or  authority  to  use  it  for  his  own  benefit;  and,  though 
by  ordinary  diligence  he  could  have  ascertained  these 
facts,  he  can  lose  his  rights  only  by  actual  knowledge  or 
bad  faith.  It  is  true  that,  if  the  bill  or  note  be  so  marked 
on  its  face  as  to  show  that  it  belongs  to  some  other  per- 
son than  the  one  who  offers  to  negotiate  it,  the  pur- 
chaser will  be  presumed  to  have  knowledge  of  the  true 
owner,  and  its  purchase  will  not  be  held  to  be  bona  fide. 

And  in  Murray  y.  Lardner,  2  Wall.,  710, 17  L.  Ed.,  857, 
Judge  Swayne,  for  the  court,  said:  "I  believe  we  are 
ail  of  the  opinion  that  gross  negligence  only  would  not 
be  sufficient  where  the  party  has  given  a  consideration 
for  the  bill.  Gross  n^ligence  may  be  taken  as  evidence 
of  mala  fides,  but  it  is  not  the  same  thing.  We  have 
shaken  off  the  last  remnant  of  the  contrary  doctrine. 
Where  the  bill  is  passed  to  the  plaintiflE  without  any 
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proof  of  bad  faith  in  him,  there  is  no  objection  to  hia 
title." 

The  text  of  the  Cyclopedia  of  Law  &  Procedure,  vol. 
7,  944-945,  citing  numerous  cases  decided  by  the  su- 
preme court  of  the  United  States,  and  those  of  last  re- 
sort of  States  of  Alabama,  California,  Colorado,  Geor- 
gia,  Illinois,  Iowa,  Kansas,  Kentucky,  Maryland,  Mas- 
sachusetts, Michigan,  Missouri,  Nebraska,  New  Jersey, 
New  York,  Ohio,  Pennsylvania,  South  Carolina,  Virgin- 
ia, Connecticut,  Delaware,  Texas  and  Minnesota,  states 
the  law  upon  this  subject  thus :  "The  principle  is  now 
Tvell  established  that  neither  the  circumstances  of  defect 
of  title,  knowledge  of  circumstances  which  would  excite 
suspicion  in  the  mind  of  a  prudent  man  or  put  him  up- 
on inquiry,  nor  gross  negligence  upon  the  part  of  the 
taker,  will  affect  his  right,  unless  the  circumstances  of 
suspicion  are  so  cogent  and  obvious  that  to  remain  pas- 
sive would  amount  to  bad  faith.  In  other  words,  the 
question  is  one  of  good  or  bad  faith,  and  not  of  diligence 
or  negligence,  so  far  as  the  want  of  caution  is  material 
as  bearing  upon  the  question  of  good  faith ;  and  suspic- 
ions or  knowledge  of  facts  which  falls  short  of  bad  faith 
do  not  amount  to  notice.  In  jurisdictions  where  this 
rule  obtains,  it  is  nevertheless  held  that,  where  circum- 
stances are  such  as  to  justify  the  conclusion  that  the 
failure  to  make  inquiry  arose  from  a  suspicicsi  that 
inquiry  would  disclose  a  vice  or  defect  in  the  instrument 
or  transaction,  such  indorsee  would  be  charged  with 
knowledge." 
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We  think  the  rule  announced  by  the  authorities  is  in 
accordance  with  the  spirit  and  purpose  of  our  statute, 
and  supported  by  reason  and  justice,  and  we  are  content 
to  follow  it. 

There  is  no  doubt,  upon  this  record,  that  Ward  & 
Pryberg  purchased  this  check  for  value,  in  due  course 
of  trade,  and  without  actual  knowledge  of  the  infirmity 
in  the  title  of  holder.  It  is  equally  clear  that  there  was 
no  bad  faith  in  the  transaction.  The  result  is,  they  ac- 
quired a  perfect  title  to  the  check  by  their  purchase,  and 
had  the  right  to  collect  it ;  and  at  the  same  time,  in  con- 
sequence of  the  same  facts,  Thomas  Dayis  lost  his  title, 
and  is  not  entitled  to  recover  its  proceeds  from  the  bank. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
suit  dismissed* 
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David  Posey  v.  Benjamin  M.  Posey. 
{Knoxville.    September  Term,  1904.) 

1.  ABATBMBNT  AND  BEVIVOB.  Actions  abate  and  cannot 
be  revived  upon  defendant's  death,  if  cause  of  action  does  not 
survive  or  continue. 

All  actions,  appeals,  or  writs  of  error,  abate  upon  the  death  of 
the  defendant,  and  cannot  be  revived  for  any  purpose  what- 
ever, if  the  cause  of  action  does  not  survive  or  continue. 

Code  cited  and  construed:  Sees.  4568,  4569,  4575  (S.);  sees.  3659, 
8560,  3566  (M.  &  V.);  sees.  2845,  2846,  2854  (T.  ft  S.  and  1858). 

2.  dAME.  Same.  Inquisition  of  lunacy  does  not  survive  de- 
fendant's death,  not  even  as  to  cost;  case  in  judgment. 

In  a  proceeding  instituted  to  have  a  defendant  declared  a  lunatic 
and  to  have  a  guardian  appointed  for  him  and  his  property, 
the  cause  of  action  does  not  survive  or  continue  after  the  death 
of  the  defendant,  not  even  for  a  determination  as  to  whether 
the  costs  shall  be  adjudged  against  the  defendant's  estate. 


FROM  CLAIBORNR 


Appeal  from  the  Circuit  Court  of  Claiborne  County. 
'— C.  J.  St.  John^  Judge. 

Hughes  &  Hughes,  for  plaintiff. 

John  P.  Davis,  for  defendant  Marion  West 
Paul  E.  Devinb,  for  other  defendants. 
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Mb.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

This  proceeding  was  instituted  to  have  defendant  de- 
clared a  lunatic  and  to  have  a  guardian  appointed  for 

him  and  his  property.  Upon  filing  the  petition  in  the 
county  court  inquisition  issued,  and  a  jury  was 
summoned.  Upon  trial  the  jury  rendered  the  verdict 
as  follows:  "That  he  is  a  person  of  unsound 
mind  to  the  extent  that  he  is  easily  influenced  and  fee- 
ble in  body,  and  incapacitated  so  that  he  lacks  ability 
for  government  of  himself  and  property."  Upon  this 
verdict  the  county  court  adjudged  that  the  defendant 
was  a  person  of  unsound  mind,  but  did  not  appoint  a 
guardian.  The  defendant  thereupon  appealed  to  the  cir- 
cuit court.  That  court  reversed  the  judgment  of  the 
county  court,  and  the  petitioner  appealed  to  this  court. 
Pending  the  appeal  the  defendant  died.  At  the  last 
term  of  this  court  the  death  of  the  defendant  was  sug- 
gested. At  the  present  term  the  petitioner  has  moved 
the  court  to  revive  the  case  against  the  administrator 
of  the  estate  of  the  deceased,  who  resists  this  motion, 
and  now  countermoves  the  court  that  the  case  be  abated 
on  the  ground  that  the  cause  of  action  did  not  survive 
the  death  of  the  defendant.  The  sole  question  before 
the  court  is  whether  the  suit  can  be  revived  for  any 
purpose  whatever.  .  It  is  conceded  that,  in  so  far  as  the 
mental  condition  of  the  deceased  defendant  is  involved, 
his  death  put  an  end  to  that  question ;  but  it  is  insisted 
that,  as  costs  have  accumulated  in  the  progress  of  the 
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cause,  which  in  the  reversal  of  the  case  were  adjudged 
against  the  petitioner  and  his  sureties,  they  have  a  rights 
under  the  statute,  to  have  this  case  revived  in  order 
to  have  the  judgment  of  this  court  upon  the  reversal 
ordered  by  the  circuit  judga  The  right  to  a  revivor  is 
rested  upon  two  sections  of  Shannon's  Code,  the  first 
of  which  is  4569,  as  follows:  **No  civil  action  com- 
menced whether  founded  on  wrongs  or  contracts,  ex- 
cept actions  for  wrongs  affecting  the  charcter  of  the 
plaintiff,  shall  abate  by  the  death  of  either  party  but 
may  be  revived. "  It  is  said  in  argument  that  the  pres- 
ent is  a  civil  action  **  commenced ' '  before  the  death  of 
the  defendant,  not  within  the  excepted  clause,  and  is 
therefore  subject  to  revivor. 

The  other  statutory  provision  is  found  in  section  4575, 
which  is  as  follows :  "No  appeal  or  writ  of  error  in  any 
cause  or  court  shall  abate  by  the  death  of  either  plaintiff 
or  defendant  but  may  be  revived  by  or  against  the  heir, 
personal  representative  or  assign  under  the  forgoing 
rule."  It  is  insisted  that  this  provision  applies  to  the 
present  status  of  this  case,  and  in  express  terms  pro- 
vides for  its  revival.  At  any  rate,  it  is  urged  that  these 
sections  are  broad  enough  to  cover  this  case,  and  should 
be  construed  so  as  to  give  the  petitioner  and  his  sureties 
an  opportunity  for  a  review  of  this  judgment,  which 
charges  them  with  the  costs  of  the  cause.  Sections  4569 
and  4575,  relied  on  by  petitioner,  are  parts  of  an  article 
2  of  chapter  7  of  Shannon's  Code.  This  chapter  is  enti- 
tled "The  Abatement  of  Actions."    Section  4568  consti- 
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tiites  article  1  of  this  chapter,  and  is  in  these  words: 
**  Actions  do  not  abate  by  death,  marriage  or  other  disa- 
bility  of  either  party,  or  by  the  transfer  of  any  interest 
therein  if  the  canse  of  action  survives  or  continues.'*  Im- 
mediately following  is  article  2,  entitled  "By  Death  of 
Parties,"  and  in  this  article  are  found  the  two  sections 
relied  upon  in  this  motion  to  revive.  We  think  all  the 
sections  of  that  article  are  to  be  construed  in  the  light 
afforded  by  section  4568,  just  quoted,  and  whether  the 
particular  action  survives  or  abates  in  whatsoever  court 
it  may  be  depends  entirely  upon  whether  the  cause  of 
action  survives  or  continues.  If  the  cause  of  action  does 
not  survive,  then  the  suit  abates.  It  is  clear  that  the 
cause  of  action  in  the  present  case  does  not  survive,  and 
it  follows  we  think,  necessarily,  that  this  motion  to  re- 
vive is  not  well  taken. 
The  motion  to  abate  is  sustained. 
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Robert  Q.  Finley  v.  United  States  Casuai/ty  Com- 
pany et  ai. 

(Enoxville.     September  Term,  1904.) 

1.  AOOIDENT  INSURANCE.  Policy  insuring  directly  aerainst 
employer's  liability  and  one  insuring  against  loss  or  damage 
by  reason  of  liability  distinguished;  availability  of  proceeds. 
Under  an  employer's  liability  policy  insuring  directly  against  lia- 
bility, the  amount  of  the  policy  up  to  the  extent  of  the  liability 
incurred  by  an  employer  on  account  of  an  accident  to  an  em- 
ployee, become,  immediately  upon  the  happening  of  the  event 
upon  which  the  liability  depends,  and  the  giving  of  such  no- 
tice as  the  policy  provides  for,  an  asset  of  the  assured,  which 
in  the  absence  of  any  provisions  to  the  contrary  in  the  policy, 
may  be  assigned  by  him,  or  taken  for  his  debts,  subject  to  the 
making  of  such  proofs  as  the  policy  may  provide  for;  but  under 
such  policy  Insuring  against  loss  or  damage  by  reason  of  lia- 
bility, the  amount  of  the  insurance  does  not  become  avail- 
able until  the  assured  has  paid  the  loss,  and  is  not  even  then 
available  unless  proper  notice  has  been  given  as  provided  in 
the  policy.     (Post,  pp.  598-601.) 

Cases  cited  and  approved:  Lumber  Co.  v.  Fidelity  &  Casualty  Co. 
(Minn.),  65  N.  W.,  353,  30  L.  R.  A.,  692;  Fenton  v.  F.  &  C.  Co. 
(Or.),  56  Pac,  1096,  48  L.  R.  A.,  770;  Bain  v.  Atkins  (Mass.), 
63  N.  E.,  414,  57  L.  R.  A.,  792,  92  Am.  St.  Rep.,  411;  Frye  v. 
Gas  Co.  (Me.),  54  Atl.,  395,  59  L.  R.  A.,  444,  94  Am.  St  Rep., 
500;  Guarantee  Co.  v.  Slwy  (Ind.  App.),  66  N.  E.,  481;  Insur- 
ance Co.  V.  Myers  (Ohio),  57  N.  E.,  458,  49  L.  R.  A.,  760;  Smith 
V.  Insurance  Co.  (Mass.),  50  N.  B.,  516;  Weller  v.  Eames,  16 
Minn.  461;  Jones  v.  Chllds,  8  Nev.,  121;  Smith  v.  Railroad, 
18  Wis.,  21;  Thompson  v.  Taylor,  30  Wis.,  73;  Locke  v.  Homer, 
131  Mass.,  93;  Church  v.  Higgins,  48  N.  Y.,  532. 
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2.    SAKS.    Same.    Employee  is  not  in  privity  with  the  parties. 

Neither  under  an  employer's  liability  policy  insuring  directly 
against  liability,  nor  under  one  insuring  against  loss  or  dam- 
age by  reason  of  liability,  is  the  employee  treated  as  in  priv- 
ity with  the  parties  to  the  contract,  for  in  either  case  the  con- 
tract is  one  between  the  insurance  company  and  the  employer, 
and  is  for  the  benefit  of  the  latter.     (Post,  p.  699.) 

8.  SAME.  Same.  Same.  Policy  construed  to  be  one  of  indem- 
nity and  not  one  insuring  directly  against  liability;  case  in 
judgment. 

An  employer's  liability  policy  containing  an  express  purpose  "to 
indemnify  the  assured  against  loss  from  liability  for  damages," 
and  containing  an  agreement  "that  no  action  shall  lie  against 
the  insurer  as  respects  any  loss  under  the  policy,  unless  it  shall 
be  brought  by  the  assured  himself  to  reimburse  him  for  loss  act- 
ually sustained  and  paid  by  him  in  satisfaction  of  a  Judgment," 
etc.,  is  not  a  policy  insuring  directly  against  liability,  but  one 
insuring  against  loss  or  damages  by  reason  of  liability,  and 
this  is  true,  notwithstanding  agreements  in  the  policy  that,  if 
suit  is  brought  against  the  assured,  he  shall  immediately  for- 
ward every  process  to  the  insurer,  who  will  defend  against  or 
settle  the  claim,  and  that  the  insured  shall  not  interfere.  {Post, 
pp.  602-604.) 

4.  SAME.  Same.  Same.  Same.  tJnder  policy  of  indemnity, 
insurance  cannot  be  impounded  by  an  employee. 
Under  an  employer's  liability  policy  not  insuring  directly  against 
liability,  but  insuring  only  against  loss  or  damage  iy  reason 
of  liability,  the  amount  of  insurance  does  not  become  available 
until  the  payment  of  the  loss  by  the  assured,  and  cannot  be 
Impounded  by  an  employee  on  recovery  of  a  judgment  against 
his  employer,  the  assured  under  such  policy. 
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FROM  WASHINGTON. 


Appeal  from  the  Chancery  Court  of    Washington 
County. — HAii  H.  Haynbs,  Chancellor. 

A.  R.  Johnson  and  S.  E.  Miller^  for  complainant. 

Watkins  &  Thompson,  for  defendant. 


Me.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiff  was  formerly  an  employee  in  the  factory 
of  one  E.  F.  Smith,  then  doing  business  under  the  name 
of  the  Johnson  City  Veneer  Mills.  He  was  injured  in 
the  mill,  and  thereupon  brought  suit  against  Smith,  and 
recovered  judgment  for  f  1,000  damages;  it  having  been 
alleged  that  the  injury  was  caused  by  the  negligence  of 
Smith.  Prior  to  this  time,  Smith  had  obtained  a  policy 
of  indemnity  in  the  defendant  company.  Pending  the 
action  above  mentioned,  Smith  proposed  to  accept  f50 
from  thq  company  in  full  compromise  and  settlement  of 
his  claim  under  the  policy.  He  had  failed  to  give  notice 
of  the  injury  sustained  by  Finley,  or  Finley's  claim,  un- 
til more  than  a  month  thereafter.  The  company  had  re- 
fused to  pay  on  the  ground  that  it  was  not  liable,  by 
reason  of  such  failure  to  give  notice.  It  had  refused 
to  pay  anything  whatever.    However,  upon  receiving  no- 
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tice  from  its  agent  of  an  offer  of  compromise,  as  above 
mentioned,  it  decided  to  accept  the  oflfer  and  make  the 
compromise. 

After  this  time,  and  when  Finley^s  claim  against 
Smith  had  proceeded  to  judgment,  he  filed  his  bill  in  this 
cause  against  the  company  placing  his  right  to  recover 
upon  substantially  two  grounds:  Firstly,  that  the  pol- 
icy  taken  out  by  Smith  inured  to  his  benefit,  upon  injury 
being  sustained  by  him ;  and  secondly,  that,  if  this 
ground  of  action  be  not  well  sustained,  then  that  he  had 
a  right  to  impound  the  alleged  debt  in  the  hands  of  the 
company,  and  subject  it  to  his  judgment,  because  the 
compromise  was  made  for  the  fraudulent  purpose  of  de- 
feating the  collection  of  his  judgment. 

The  chancellor  rendered  a  decree  in  favor  of  the  de- 
fendants. On  appeal  to  this  court  the  cause  was  refer- 
red to  the  court  of  chancery  appeals,  and  that  court 
rendered  a  decree  against  complainant  on  both  of  the 
points  above  stated.  From  this  decree  complainant.  Fin- 
ley,  has  appealed  again  to  this  court,  and  assigned  er- 
rors. 

The  policy,  so  far  as  it  need  be  quoted,  is  as  follows : 

"In  consideration  of  f  28.80  premium,  .  .  .  the  United 
States  Casualty  Company,  herein  called  the  company, 
does  hereby  agree  to  indemnify  the  Johnson  City  Veneer 
Mills,  of  Johnson  City,  County  of  Washington,  State  of 
Tennessee,  herein  called  the  assured,  for  a  term  of 
twelve  months  .  .  .  subject  to  the  following  special 
and  general  agreements,  which  are  to  be  construed  as 
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co-ordinate,  as  conditions;  against  loss  from  common 
law  or  statutory  liability  for  damas:es  on  account  of 
bodily  injuries,  fatal  or  nonfatal,  accidentally  suffered, 
within  the  period  of  this  policy  by  any  employee  or  em- 
ployees of  the  assured  while  on  duty  within  the  factory, 
shop  or  yards  mentioned  in  the  schedule  hereinafter 
given,  or  upon  the  ways  immediately  adjacent  thereto 
provided  for  the  use  of  such  employees  or  the  public,  in 
and  during  the  operation  of  the  trade  or  business  de- 
scribed in  the  said  schedule, 

"The  company's  liability  for  an  accident  resulting  in 
injuries  to  or  the  death  of  one  person  is  limited  to  (5,- 
000.    ... 

"Getneral  Ageebmbnts. 

*'  (1)  The  assured  upon  the  occurrence  of  an  accident 
shall  give  immediate  written  notice  thereof  with  the 
fullest  information. obtainable  at  the  time,  to  the  home 
office  of  the  company  at  New  York,  or  to  its  duly  au- 
thorized agent.  He  shall  give  like  notice  with  full  par- 
ticulars of  any  claim  that  may  be  made  on  account  of 
such  accident,  and  shall  at  all  times  render  to  the  com- 
pany all  co-operation  and  assistance  in  his  power. 

"(2)  If  thereafter  any  suit  is  brought  against. the 
assured  to  enforce  a  claim  for  damages  on  account  of  an 
accident  covered  by  this  policy,  the  assured  shall  imme- 
diately forward  to  the  home  office  of  the  company  every 
summons  or  other  process  as  soon  as  the  same  shall  have 
been  served  on  him,  and  the  company  will  at  his  own 
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cost,  defend  against  such  proceeding  in  the  name  and  on 
behalf  of  the  assured  or  settle  the  same,  unless  it  shall 
elect  to  pay  the  assured  the  indemnity  provided  for  in 
clause  A  of  special  agreemeents  as  limited  therein. 

"(3)  The  assured  shall  not  settle  any  claim  except  at 
his  own  cost,  nor  incur  any  expense,  nor  interfere  in  any 
negotiation  for  settlement  or  in  any  legal  proceeding, 
without  the  consent  of  the  company  previously  given  in 
writing,  but  he  may  provide  at  the  time  of  the  accident 
such  immediate  surgical  relief  as  is  imperative.  The  as- 
sured, when  requested  by  the  company,  shall  aid  in  se- 
curing information,  evidence,  and  the  attendance  of  wit- 
nesses and  in  affecting  settlements  and  in  prosecuting 
appeals.    •    .    • 

"(7)  No  action  shall  lie  against  the  company  as  re- 
pects  any  loss  under  this  policy,  unless  it  shall  be 
brought  by  the  assured  himself  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satisfaction  of  a 
judgment  within  sixty  days  from  the  date  of  such  judg- 
ment and  after  trial  of  the  issue.  No  such  action  shall 
lie  unless  brought  within  the  period  within  which  a 
claimant  might  sue  the  assured  for  damages  unless  at 
the  expiry  of  such  period  there  is  such  an  action  pend- 
ing against  the  assured,  in  which  case  an  action  may  be 
brought  against  the  company  by  the  assured  within  six- 
ty days  after  final  judgment  has  been  rendered  and  sat- 
isfied as  above.  The  company  does  not  prejudice  by  this 
clause  any  defense  to  such  action  which  it  may  be  enti- 
tled to  make  under  this  policy.'' 
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In  our  judgment,  the  court  of  chancery  api>eals  de- 
cided the  case  correctly  upon  both  points. 

There  is  a  difference  between  the  effect  of  a  policy 
which  insures  directly  against  liability,  and  one  that  in- 
sures against  loss  or  damage  by  reason  of  liability.  Un- 
der contracts  of  the  first  description,  the  amount  of  the 
policy,  up  to  the  extent  of  the  liability  incurred  by  an 
employer  on  account  of  an  accident  to  an  employee,  be- 
comes, immediately  upon  the  happening  of  the  event  on 
which  the  liability  depends,  and  the  giving  of  such  no- 
tice as  the  policy  provides  for,  an  asset  of  the  assured, 
which,  in  the  absence  of  any  provisions  to  the  contrary 
in  the  policy,  may  be  assigned  by  him,  or  taken  for  his 
debt,  subject,  of  course,  to  the  making  of  such  proofs  to 
perfect  the  demand  as  the  policy  may  provide  for.  Un- 
der the  policies  of  the  second  kind,  to  which  the  one  be- 
fore us  belongs,  the  amount  of  the  insurance  does  not 
become  available  until  the  assured  has  paid  the  loss,  and 
is  not  even  then  available  unless  proper  notice  has  been 
given  as  provided  in  the  policy. 

The  rules  above  stated  will  be  found  illustrated  and 
discussed  in  the  following  authorities,  viz. :  As  to  the 
characteristics  of  the  two  kinds  of  contracts,  respect- 
ively: Awofca  I/t/tn6er  Co.  V.  Fidelity  d  Casualty  Co., 
(Minn.),  65  N.  W.,  353,  30  L.  R.  A.,  692;  Fenton  V-  F. 
&  C.  C.  (Or.),  56  Pac,  1096,  48  L.  B.  A.,  770;  Bain  v. 
Atkins  (Mass.),  63  N.  E.,  414,  57  L.  R.  A.,  792,  92  Am. 
St.  Rep.,  411;  Frye,  Adm'r,  v.  Bath  Oas  Co.  (Me.),  54 
Atl.,  395,  59  L.  R.  A.,  444,  94  Am.  St.  Rep.,  500.    As  to 
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notice:  London  Ouarantee  Co.  v.  Siwy  (Ind.  App.),  66 
N.  E.,  481;  Travelers'  Ins.  Co.  v.  Myers  (Ohio),  57  N. 
E.,  458, 49  L.  R.  A.,  760;  Smith  &  Dove  Co.  v.  Travelers' 
Ins.  Co.  (Mass.),  50  N.  E.,  516, 

Under  neither  class  of  these  policies  is  the  employee 
treated  as  in  privity  with  the  parties  to  the  contract. 
Under  each  the  contract  is  held  to  be  one  between  the 
company  and  the  master,  and  for  the  benefit  of  the  lat- 
ter. 

In  Anoka  Lumber  Co.  v.  Fidelity  S  Casualty  Co.  it  is 
said ;  ^The  defendant  claims  that  it  is  not  liable  be^ 
cause  the  Nelson  judgment  (the  judgment  obtained  by 
the  employee  against  the  assured)  has  not  been  paid  by 
the  plaintiff.  If  it  be  simply  a  contract  of  indemnity, 
then,  under  the  decision  of  this  court  in  Weller  v. 
Eames,  15  Minn.,  461  (Gil.,  376),  2  Am.  Rep.,  150,  the 
payment  of  the  judgment  is  a  condition  precedent  to 
the  right  of  the  plaintiff *s  recovery." 

In  Fenton  v.  Fidelity  &  Casualty  Co.,  it  is  said : 
"There  is  a  distinction  made  by  the  authorities  between 
a  contract  of  indemnity  against  liability  for  damages 
and  a  simple  contract  of  indemnity  against  damages.  In 
the  former  case  it  has  very  generally  been  held  that  an 
action  may  be  brought,  and  a  recovery  had,  as  soon  as 
the  liability  is  legally  imposed,  while  in  the  latter  there 
is  no  cause  of  action  until  there  is  actual  damage.  Jones 
V.  Childs,  8  Nev.,  121 ;  10  Am.  &  Eng.  Bnc.  Law,  413 ; 
Smith  "7.  Chicago  &  N.  W.R.  Co.,  18  Wis.,  21 ;  Thompson 
V.  Taylor,  30  Wis.,  73 ;  Locke  v.  Homer,  131  Mass.,  93, 41 
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Am.  Rep.,  199 ;  Trinity  Church  v.  Biggins,  48  N.  Y., 
532.  ...  If,  therefore,  the  policy  upon  which  this 
action  is  based  is  a  mere  contract  of  indemnity,  the  pay- 
ment by  the  mill  company  of  the  liability  incurred  by  it 
for  the  injuries  of  the  plaintiff  is  a  condition  precedent 
to  the  right  of  recovery.  If,  on  the  other  hand,  the  con- 
tract iff  one  of  indemnity  against  liability,  a  cause  of  ac- 
tion accrued  thereunder  as  soon  as  the  liability  of  the 
mill  company  to  the  plaintiff  attached." 

In  Frye  v.  Bath  Gas  &  Elec.  Co.,  wherein  it  appeared 
that  the  policy  under  examination  was  in  practically  the 
same  language  as  the  one  before  the  court,  it  was  said : 
"We  are  unable  to  perceive  any  ground  upon  which  the 
bill  can  be  sustained,  and  the  relief  prayed  for  granted. 
The  contract  of  insurance  was  with  the  gas  company  to 
indemnify  that  company  against  loss  from  liability  for 
damages  on  account  of  bodily  injuries  accidentally  suf- 
fered by  the  employees,  and  caused  by  the  negligence  of 
the  assured.  The  use  of  the  word  'indemnify'  shows  the 
object  and  nature  of  the  contract.  It  was  to  reimburse 
or  make  whole  the  assured  against  loss  on  account  of 
such  liability.  There  can  be  no  reimbursement  when 
there  has  been  no  loss.  The  contract  of  insurance  con- 
tains nothing  to  show  that  it  was  the  object  or  intention 
of  the  contracting  parties  that  the  insurer  should  guar- 
antee the  gas  company's  liability  for  negligence  to  its 
employees.  It  was  not  a  contract  of  insurance  against 
liability,  but  of  indemnity  against  loss  by  reason  of  lia- 
bility.    .    .    .     The  difference  between  a   contract   of 
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indemnity  and  one  to  pay  legal  liabilities  is  tliat  upon 
the  former  an  action  cannot  be  brought  and  recovery 
had  until  the  liability  is  discharged,  whereas  upon  the 
latter  the  cause  of  action  is  complete 'when  the  liability 
attaches.  .  .  .  The  contract  was  one  of  indemnity 
only.  It  was  not  obtained  by  the  gas  company  for  the 
benefit  of  its  employees,  but  for  its  own  benefit  exclus- 
ively— ^to  reimburse  it  for  any  sum  that  the  company 
might  be  obliged  to  pay  and  had  paid  on  account  of  in- 
juries sustained  by  employees  through  its  negligence." 
In  Bain  v.  Atkins  it  appeared  that  the  policy  was  one 
insuring  against  legal  liability,  and  that  before  an  effort 
was  made  by  the  employee  to  get  the  benefit  thereof  by 
legal  proceedings  a  compromise  had  been  effected  be- 
tween the  employer  and  the  insurance  company  without 
any  fraud.  "Therefore,"  continues  the  court,  "the 
plaintiff  is  compelled  to  contend  that  the  obligation  of 
the  company  upon  the  happening  of  the  accident  consti- 
tuted a  fund  for  the  benefit  of  the  plaintiff,  impressed 
with  a  trust  for  him  that  such  a  trust  fund  could l)e  paid 
to  Atkins,  if  at  all,  only  to  reimburse  him  after  he  had 
satisfied  his  own  liability  to  the  plaintiff  and  that  the 
company's  settlement  with  Atkins  without  the  consent 
of  the  plaintiff  was  in  the  company's  own  wrong,  and 
void  as  to  the  plaintiff.  The  essence  of  this  contention, 
without  which  no  part  of  it  can  stand,  is  that  the  insur- 
ance constituted  a  trust  fund  for  the  benefit  of  the 
plaintiff,  and  for  this  there  is  no  ground.  The 
only    parties    to    the    contract    of    insurance    were 
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Atkins  and  the  company.  The  consideration  for 
the  company's  promise  came  from  Atkins  alone, 
and  the  promise  was  only  to  him  and  his  l^al 
representatives.  •  .  .  The  policy  only  purports 
to  insure  Atkins  and  his  legal  representatives  against 
legal  liability  for  damages  respecting  injuries  from  acci- 
dents to  any  person  or  persons  at  certain  places,  and 
within  the  time  and  under  the  circumstances  defined. 
It  contains  no  agreement  that  the  insurance  shall  inure 
to  the  benefit  of  the  person  accidentally  injured,  and  no 
language  from  which  such  an  understanding  or  inten- 
tion can  be  implied.  .  .  .  Atkins  had  as  full  a  right 
to  settle  with  the  company,  and  to  use  in  his  business  the 
proceeds  of  the  settlement,  as  to  deal  at  his  will  with 
any  other  part  of  his  property,  and  the  company  had 
a  right  to  settle  with  him  as  it  did. ' ' 

There  are  some  parts  of  the  policy  copied  in  this  opin- 
ion that  are  apparently,  on  first  consideration,  out  of 
harmony  with  the  view  that  the  contract  was  intended 
as  one  of  indemnity  merely  against  loss  from  liability 
for  damages,  rather  than  against  liability  simply.  We 
refer  to  the  second  and  third  paragraphs,  under  the  cap- 
tion "General  Agreements."  Similar  terms  were  refer- 
red to  in  Fenton  v.  Fidelity  &  Casualty  Co.,  supra,  as 
indicating  that  the  contract  was  one  simply  against  lia- 
bility. This  construction  is  very  suggestive,  and,  if  the 
clauses  referred  to  stood  alone,  it  would  be  difficult  to 
assign  any  other  meaning  to  them.  However,  they  are 
qualified  and  controlled  by  the  seventh  special  agree- 
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ment.  When  construed  along  with  the  latter  provision, 
the  following  is  observed  to  be  the  meaning :  While  the 
company  is  bound  to  reimburse  the  assured  for  loss 
actually  sustained  and  paid  by  him  in  satisfaction  of  a 
judgment  recovered  against  him  by  an  employee,  yet, 
in  order  to  make  sure,  as  far  as  possible,  that  there  shall 
be  no  recovery  as  a  basis  on  which  to  subsequently  estab- 
lish  a  claim,  the  company  reserves  the  right  to  defend 
the  litigation ;  also  to  supervise  any  settlement  that  may 
be  made,  and  to  have  a  free  hand  in  negotiating  settle- 
ments of  a  claim  made  against  the  assured.  As  stated,  if 
these  provisions — ^that  is,  the  second  and  third  general 
agreements — stood  alone,  they  would  furnish  strong  rea- 
sons for  construing  the  contract  as  one  against  liabil- 
ity ;  but,  from  what  has  just  been  stated,  it  is  perceived 
that  they  have  a  proper  place  in  a  contract  against  loss 
from  liability  for  damages,  in  the  way  of  enabling  the 
company  to  minimize  the  loss. 

When  we  consider  that  the  provisions  in  the  outset  of 
the  policy  is  "to  indemnify  against  loss  .  .  . 
from  .  .  .  liability  for  damages,  and  that  in  the 
seventh  general  agreement  it  is  provided  "that  no  action 
shall  lie  against  the  company  as  respects  any  loss  under 
this  policy,  unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually  sustained  and 
paid  by  him  in  satisfaction  of  a  judgment,"  etc.,  we 
think  there  can  be  no  doubt  that  this  policy  must  be  con- 
strued as  one  belonging  to  the  class  of  policies  furnish- 
ing indemnity  against  loss  from    liability  for    damages, 
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rather  than  as  being  a  contract  insuring  against  liabil- 
ity simply. 

It  is  unnecessary  that  we  should  especially  discuss 
the  subject  of  notice,  or  the  compromise  made  between 
the  assured  and  the  company.  The  first  point  being 
determined  against  the  complainant,  the  second  becomes 
immaterial. 

It  results,  there  is  no  error  in  the  decree  of  the  court 
of  chancery  appeals^  and  it  must  be  affirmed* 
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R.  B.  KiMBBouGH  et  al.  v.  S.  J.  &  W,  F.  Hobnsby  et  al 


{Knoxville.    September  Term,  1904.) 

1.  'BILLA  AND  NOTES.  Bona  fide  purdiaser  of  negotiable  in- 
strumente  is  not  alfected  by  attachment  bill  as  a  lis  pendens. 

Statutes  permitting  attachment  of  debts  and  choses  in  action, 
whether  due  or  not  due,  and  declaring  void  any  transfer  of  prop- 
erty mentioned  in  the  bill  or  the  attachment  made  after  the  fil- 
ing of  an  attachment  bill  in  the  chancery  court,  cannot  affect,  as 
lis  pendens  the  hona  fide  purchaser  of  a  negotiable  instrument 
for  value,  and  before  maturity  in  due  course  of  trade.  (Post, 
pp.  611-613.) 

Code  cited  and  construed:  Sees.  5260,  5267  (S.);  sees.  4241,  4248 
(M.  &  v.);  sees.  3500,  3507  (T.  &  S.  and  1858). 

2.  SAMB^  Same.  Qamishment  of  negotiable  note,  not  actaally 
seized  an^  levied  on  under  attachment,  will  not  warrant  judg- 
ment against  garnishee,  when. 

Where  it  was  sought  to  attach  a  negotiable  note  which  was  not 
actually  seized  and  levied  upon  as  tangible  property,  it  can  only 
be  reached  by  garnishment  of  the  payer,  and  the  suit  becomes 
a  garnishment  proceeding  for  this  purpose;  but  if  the  garnishee 
answered  that  the  note  was  not  In  his  possession  and  that  he 
did  not  know  who  held  the  note  which  had  not  yet  matured. 
Judgment  cannot  be  rendered  against  him,  where  such  note  is 
not  delivered  up  and  he  is  not  completely  exonerated  or  in- 
demnified from  all  liability  thereon.     (Post,  pp.  613-615.) 

Code  cited  and  construed:  Sees.  5255.  5260  (S.);  sees.  4236,  4241 
(M.  &  V.) ;  sees.  3495.  3500  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Huff  v.  Mills,  7  Yer.,  42;  Turner  v. 
Armstrong,  9  Yer.,  412;  Moore  v.  Green,  4  Hum.,  299;  Daniel 
V.  Rawllngs,  6  Hum.,  403;  Matheny  v.  Hughes,  10  Heis.,  403. 
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8.  SAME.  Same.  Same.  Statutes  authorizing^  attachment,  and 
declaring^  void  transfers,  have  no  extraterritorial  effect  to 
defeat  bona  fide  purchaser. 

Statutes  authorizing  attachment  of  choses  in  action,  whether  due 
or  not  due,  and  declaring  inoperative  and  void  any  transfer,  sale 
or  assignment  made  after  the  suing  out  of  an  attachment  de- 
scribing the  property,  can  have  no  extraterritorial  effect,  so  as 
to  defeat  the  right  of  a  5ona  fide  purchaser  of  a  note  in  another 
State.     (Post,  p.  611,  615.) 

Code  cited  and  construed:  Sees.  5260.  5267  (S.);  sees.  4241,  4248 
M.  ft  v.);  sees.  3500,  3507  (T.  ft  S.  and  1858). 


FROM  MEIGS. 


Appeal  from  the  Chancery  Court  of  Meigs  County.- 
T.  M.  McCoNNELL,  .Chancellor. 

J.  C,  Locke,  for  complainants. 
J.  W.  LiLLARD,  for  defendants. 

R.  C.  M.  Cunningham,  for  B.  F.  Hayes,  intervenor. 


Mr.  Justice  McAlibter  delivered  the  opinion  of  the 
Court 

The  question  pr^ented  for  our  determination  upon 
this  record  is  in  respect  of  the  title  to  a  promissory  note, 
and  more  especially  whether  a  bona  fide  purchaser  of 
the  note,  for  value,  before  maturity,  will  acquire  a  su- 
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perior  right  to  that  of  an  attaching  creditor  of  the  orig- 
inal payee.  \ 

The  contest  is  between  one  B.  P.  Hayes,  who  pur- 
chased the  note  from  Crabtree,  the  original  payee^  and 
Kimbrough  et  al.,  who  are  attaching  creditors  of  Crab- 
tree. 

Complainants,  Kimbrough  et  al.,  on  the  21st  of  Octo- 
ber, 1901,  filed  their  original  attachment  and  injunction 
bill  in  the  chancery  court  of  Meigs  county  against  S.  J. 
&  W.  F.  Hornsby  and  W.  D.  Crabtree,  for  the  purpose 
of  collecting  an  alleged  indebtedness  due  from  the  said 
Crabtree. 

It  is  alleged  in  the  bill  that  Crabtree  was  a  nonresi- 
dent of  the  State,  and  that  complainants  are  informed 
he  was  a  resident  of  the  State  of  Texas.  It  is  further 
alleged  thiat  defendants  S.  J.  &  W.  F.  Hornsby  were 
indebted  to  the  defendant  W.  D.  Crabtree  in  the  sum  of 
|200  by  a  promissory  note  dated  August  24,  1901,  and 
due  twelve  months  after  date,  for  the  sum  of  {200.  An 
attachment  was  prayed  against  the  property  and  estate 
of  the  defendant  W.  D.  Crabtree,  and  there  was  a  spe- 
cific prayer  for  the  attachment  of  the  note  in  question. 
An  injunction  was  also  asked  to  restrain  the  defendants 
Hornsby  from  paying  the  note,  and  the  defendant  Crab- 
tree from  transferring  it.  An  injunction  accordingly  is- 
sued, and  was  executed  by  reading  the  same  to  S.  J. 
&  W.  F.  Hornsby  on  the  22d  day  of  October,  1901.  An 
attachment  also  issued  on  the  21st  of  October,  1901, 
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and  was  returned  by  the  sheriff  on  the  22d  of  October, 
1901,  with  the  following  indorsement,  viz: 

"Came  to  hand  Oct.  22nd,  1901,  and  executed  by  mak- 
ing a  search  for  the  within  described  note,  and  it  is  not 
in  my  county  to  be  found/' 

An  amended  return  was  made  upon  this  attachment 
on  May  2,  1904,  which  reads  as  follows : 

"Came  to  hand  Oct.  22,  1901,  and  executed  by  making 
search  for  the  within  described  note,  and  same  not  being 
found,  went  to  the  residence  of  S.  J.  &  W.  P.  Homsby, 
reading  the  within  attachment  to  both  of  them,  and  stat- 
ing that  I  was  seeking  to  attach  the  said  note  in  their 
hands  and  reading  the  injunction  to  them  and  summon- 
ing them  as  commanded,  and  I  make  this  as  an  amended 
return  this  May  2,  1904." 

An  order  of  publication  was  made  on  October  25, 
1901,  for  W.  D.  Crabtree.  On  December  4,  1901,  S.  J- 
&  W.  P.  Homsby  filed  an  answer  in  the  case,  in  which 
they  say  that  on  or  about  August  24, 1901,  as  charged  in 
the  bill,  they  executed  a  note  to  W.  D.  Crabtree ;  that  the 
note  was  due  12  months  after  date,  but  was  not  due  at 
the  time  of  the  filing  of  complainants'  bill,  and  is  not 
now  due.  These  defendants  have  no  knowledge  of  said 
note  since  its  execution,  and  do  not  know  who  has  the 
same.  They  cannot  state  whether  it  is  in  the  possession 
of  said  W.  D.  Crabtree  or  not.  Defendants,  further  an- 
swering, state  that  said  note  is  a  negotiable  paper,  not 
now  due,  and  they  ask  to  be  protected  as  garnishees  in 
the  attachment  of  said  note,  under  section  5255  of  Shan- 
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non's  Code,  They  further  say  they  are  advised  and  be- 
lieve that  complainants  are  not  entitled  to  a  judgment 
against  them  on  said  note  unless  the  same  is  surren- 
dered to  them.  Defendants  further  admit  that  their  co- 
defendant,  W.  D.  Crabtree,  is  a  nonresident  of  the  State. 
After  publication  a  decree  pro  confeaso  was  taken 
against  defendant  Crabtree. 

On  the  3d  of  November,  1902,  B.  P.  Hayes  appeared 
by  counsel  and  obtained  leave  to  file  a  petition  in  the 
case,  setting  up  his  rights  to  the  note  in  question. 

He  alleges  that  he  is  a  citizen  and  resident  of  the 
State  of  Texas,  and  is  the  owner  and  holder  of  the  note, 
which  he  files,  and  which  is  the  note  now  in  controversy. 
It  reads  as  follows,  viz. : 

"1200.00  Aug.  24,  1901.  Twelve  months  after  date, 
we  promise  to  pay  to  the  order  of  W.  D.  Crabtree,  two 
hundred  dollars  (|200.00)  with  interest  at  6  per  cent, 
per  annum  from  Jan.  1, 1902,  balance  on  land,  value  re- 
ceived.    W.  F.  Homsby,  S.  J.  Hornsby." 

This  note  is  indorsed  on  its  back  by  the  original  payee 
W.  D.  Crabtree. 

It  is  further  averred  in  the  petition  that  said  Hayes 
is  the  owner  of  the  note,  having  purchased  it  in  due 
course  of  trade,  long  before  its  maturity,  from  the 
owner,  then  in  the  State  of  Texas,  without  any  knowl- 
edge of  the  attachment  and  injunction  and  the  bill  filed 
in  this  case,  and  having  paid  full  value  therefor.  He 
prayed  that  he  be  allowed  to  collect  said  note  in  this  pro- 
ceeding. 

113  Tezm~3d 
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The  original  complainants,  Kimbrough  et  al.,  filed  an 
answer  to  this  petition,  in  which  they  deny  that  Hayes 
was  an  innocent  purchaser  or  bona  fide  holder  of  said 
note. 

The  court  of  chancery  appeals  finds  that  the  only  con- 
troverted question  of  fact  arising  on  the  record  is 
whether  or  not  the  said  Hayes  was  a  bona  fide  purchaser 
of  the  said  note,  for  value,  in  due  course  of  trade;  and 
in  respect  of  that  question  that  court  finds  there  is  lit- 
tle, if  any,  conflict  in  the  evidence.    It  finds  as  follows : 

"It  is  shown  in  the  testimony  of  B.  P.  Hayes^  as  to 
which  there  is  no  contradiction,  that  he  is  a  citizen  and 
resident  of  the  State  of  Texas;  that  he  first  met  W.  D. 
Orabtree  on  or  about  the  last  of  October  or  the  first  of 
November,  1901,  in  Bonham,  Texas^  at  which  time  he 
bought  from  Crabtree  the  f200  note  in  question,  and 
paid  therefor  the  sum  of  f  193.  He  states  that  he  was  in- 
duced  to  do  this  by  reason  of  a  letter  to  Crabtree  by  one 
Ferguson,  a  personal  friend  of  his,  in  which  Ferguson 
stated  that  the  note  was  bona  fide  and  perfectly  good. 
The  note  at  this  time,  as  will  be  seen,  was  not  due. 
It  is  a  negotiable  paper,  and  Hayes  states  that  he  knew 
nothing  of  any  attachment  suit  or  of  any  claims  or  equi- 
ties against  the  note.  And  the  court  of  chancery  ap- 
peals concludes  that  he  was  clearly  an  innocent  pur- 
chaser and  bona  fide  holder  of  the  paper,  bought  in  due 
course  of  ti*ade,  for  value,  and  without  any  notice  of 
equities  or  claims  against  it.^^ 

That  court  accordingly  held  that  the  title  of  Hayes 
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to  the  note  in  question  was  superior  to  that  of  the  at- 
taching creditor,  Kimbrough. 

Complainant  Kimbrough  appealed,  and  has  assigned 
errors. 

The  position  of  learned  counsel  is  that,  under  the  stat- 
utes of  the  State  and  the  facts  found,  complainant  had 
fixed  such  a  lien  by  the  filing  of  the  bill  and  levy  of  the 
attachment  upon  the  note,  which  could  not  be  over- 
rteched  or  defeated  by  the  subsequent  transfer  of  the 
note  by  Crabtree  to  Hayes.  The  argument  of  counsel 
is  mainly  rested  upon  the  following  provisions  of  the 
Code: 

Shannon's  Code,  section  5260,  provides: 

"Attachment  may  be  levied  upon  any  real  or  personal 
property  of  either  a  legal  or  equitable  nature,  debts  or 
choses  in  action  whether  due  or  not  due,  in  which  the  de- 
fendant has  an  interest," 

Section  5267  provides : 

"Any  transfer,  sale  or  assignment  made  after  the  fil- 
ling of  an  attachment  bill  in  chancery  of  the  property 
mentioned  in  the  bill  or  the  attachment,  as  against  the 
plaintiff,  shall  be  inoperative  and  void." 

It  is  insisted  that,  the  note  in  controversy  having  been 
described  in  the  bill  and  in  the  attachment,  the  transfer 
thereof  by  Crabtree  to  Hayes  after  the  filing  of  the  bill 
and  the  levy  of  the  attachment  was  absolutely  void. 

If  these  sections  of  the  Code  are  to  be  regarded  as  a 
statutory  Us  pendens,  it  is  well  settled  that  the  bona  fide 
purchaser  of  a  negotiable  instrument  for  value  and  be- 
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fore  maturity,  in  due  course  of  trade,  is  not  aflfected 
thereby.  The  doctrine  is  thus  stated  by  Mr.  Daniel,  in 
his  work  on  Negotiable  Instruments  (volume  1,  section 
800a),  as  follows: 

» 

"The  purchaser  of  a  bill,  note,  or  other  negotiable  in- 
strument for  value  and  before  maturity  is  not,  as  a  gen- 
eral rule,  aflfected  by  any  litigation  which  may  then  be 
pending,  and  in  which  the  instrument  is  involved,  nor 
will  a  decree  or  judgment,  when  rendered  in  such  litiga- 
tion, aflfect  him;  the  doctrine  of  lis  pendens  having  no 
application  to  negotiable  instruments.  But  if  the  in- 
strument were  overdue  at  the  time  of  transfer,  it  would 
then  be  subject  to  the  issue  of  the  suit,  as  it  is  then  sub- 
ject to  all  equitable  defenses.  .  ..  .  The  better  doc- 
trine upon  this  subject  is  that  the  maker  of  a  negotiable 
note  contracts  to  pay  the  holder  at  maturity,  whoever  he 
may  be,  and  that  while  it  is  current  and  negotiable,  in 
the  full  sense  of  the  term,  the  maker  cannot  be  charged 
as  garnishee  of  the  payee  at  the  suit  of  a  creditor  of  the 
payee,  and  that  therefore  no  judgment  could  be  properly 
entered  against  the  maker  that  would  bind  him  to  pay 
the  amount  of  the  note  to  another  person  than  the  holder 
for  value  before  maturity,  if  such  holder  there  be.  This 
view  is  cogently  supported  by  Drake  in  his  work  on 
Attachment,  and  by  many  adjudicated  cases,  and  the  op- 
posing decisions  have  been  justly  and  sharply  criticised. 
The  true  principle  and  correct  conclusion  has  been  well 
stated  by  Drake  to  be  that  the  maker  of  a  negotiable  note 
should  not  be  charged  as  garnishee  of  the  bill,  unless  it 
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be  affirmatively  shown  that  before  the  rendition  of  the 
judgment  the  note  had  become  due,  and  was  then  still 
the  property  of  the  payee.^ 

A  large  number  of  eases  are  cited  by  the  author  in 
support  of  the  text  See,  also,  Drake  on  Attachments, 
sections  582-587,  inclusiva 

The  same  principle  was  announced  by  this  court  in 
Matheny  v.  Franklin  Hughes  et  al.,  10  Heisk.,  403,  as 
follows : 

"Before  the  enactment  of  the  Code,  it  was  held  by  this 
court  that  a  negotiable  note  might  be  attached,  but  it 
was  also  held  that  the  liability  of  a  garnishee  is  conclu- 
sively settled  by  his  answer.  And  if  he  answers  that  he 
does  not  know  where  the  note  is  or  who  holds  it,  he 
does  not  admit  indebtedness  to  the  defendant,  and  can- 
not be  charged,  although  at  the  date  of  the  answer  the 
note  may  be  overdue,  for  it  may  have  been  assigned  be- 
fore it  fell  due.  But  when  the  garnishee  answers  that 
he  was  indebted  at  the  time  of  the  garnishment,  and  it 
appears  that  the  note  had  not  been  assigned  before  it 
was  dishonored  for  non-payment,  he  is  liable."  Citing 
Huff  V.  Mills  J  7  Yerg.,  42;  Turner  v.  Armstrong,  9 
Yerg.,  412;  Moore  v.  Green,  4  Humph.,  299;  Daniel  y. 
RoAJolings,  6  Humph.,  403. 

"While  a  note  is  current  as  negotiable  paper,  it  is  im- 
possible for  the  maker  to  say  whether  at  the  time  of  the 
garnishment  the  note  is  still  the  property  of  the  payee ; 
but  if  the  garnishee  should  know  and  answer  that  the 
payee,  at  the  time  of  the  garnishment,  was  the  holder 
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of  the  note,  it  being  not  yet  then  due,  no  judgment 
should  be  rendered  against  him,  because  his  obligation 
is  not  to  pay  to  any  particular  person,  but  to  the  holder 
at  maturity,  whoever  he  may  be.  To  hold  that  an  at- 
tachment by  garnishment  prevents  a  subsequent  bona 
fide  indorsee  from  acquiring  a  good  title  to  a  note  taken 
before  maturity  and  in  due  course  of  trade  would  de- 
stroy its  usefulness  in  commercial  transactions.'* 

The  court  in  that  case  cites  1  Parsons  on  Notes  & 
Bills,  26,  to  the  effect  that  the  doctrine  of  lis  pendens 
has  no  application  to  negotiable  instruments. 

It  is  true  that  section  5260,  Shannon's  Code,  provides 
that  attachments  may  be  levied  upon  debts  or  choses 
in  action,  whether  due  or  not  due,  in  which  the  de- 
fendant has  an  interest.  It  may  be  remarked  that  the 
note  in  controversy  was  not  levied  upon  as  tangible 
property  by  the  attachment  in  this  case,  and,  at  most, 
it  was  only  reached  by  the  garnishment  of  the  debtor; 
but  under  section  5255,  Shannon's  Code,  it  is  expressly 
provided  as  follows: 

"The  garnishee  shall  not  be  made  liable  upon  a  debt 
due  by  negotiable  or  assignable  paper,  unless  such  pa- 
per is  delivered  and  the  garnishee  completely  exonerated 
or  indemnified  from  all  liability  thereon,  after  he  may 
have  satisfied  the  judgment  or  decree." 

As  already  seen,  the  garnishment  debtors  in  this  case 
answered  that  the  note  was  not  in  their  possession,  and 
they  had  no  knowledge  of  its  whereabouts — whether  it 
had  been  transferred,  or  was  still  the  property  of  the 
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original  payee.  Moreover,  it  is  distinctly  shown  that 
at  the  date  of  filing  their  answer  the  note  had  not  ma- 
tured,  so  that,  under  the  plain  provisions  of  the  Code, 
regulating  the  liability  of  a  garnishment  debtor  on  a 
negotiable  instrument  not  yet  matured,  no  valid  judg- 
ment or  decree  can  be  pronounced  against  him.  In 
Hughes  v.  Powers,  99  Tenn.,  486,  42  S.  W.,  2,#it  was 
said  by  this  court  afi  follows : 

^^The  garnishment  wa^  rightly  discharged  because  the 
garnishee's  acknowledged  indebtedness  was  evidenced 
by  negotiable  notes  which  were  not  delivered,  whose 
owner  was  not  shown,  and  as  to  which  no  indemnity 
was  given  or  offered  to  the  garnishee.  To  have  entitled 
the  complainants  to  a  decree  against  the  garnishee  by 
reason  of  such  outstanding  notes,  it  was  incumbent  on 
them  to  deliver  the  notes  themselves,  or  to  give  him  com- 
plete indemnity."  Citing  Shannon's  Code,  section  5255 ; 
Pickler  v.  Rainey,  4  Heisk.,  341;  Matheny  v.  Hughes, 
10  Heisk.,  404: 

Moreover,  we  are  of  opinion  that  sections  5260,  5267, 
Shannon's  Code,  authorizing  the  attachment  of  choses 
in  action,  whether  due  or  not  due,  and  declaring  inoper- 
ative and  void  any  transfer,  sale,  or  assignment  there- 
of after  the  levy  of  the  attachment,  can  have  no  extrater- 
ritorial effect,  so  as  to  defeat  the  rights  of  a  hona  fide 
purchaser  of  a  note  in  the  State  of  Texas. 

The  result  is  the  decree  of  the  court  of  chancery  ap- 
peals is  correct,  and  is  affirmed. 
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State,  foe  use  op  D.  A.  Oardin,  v.  Thomas  McClellan 

et  al. 

\Knoxville.    September  Term,  1904.) 

L  COUNTY  REGISTER.  Liabilty  on  bond  lor  errors  in  resr- 
istration. 
A  county  register  and  the  sureties  on  his  official  bond  are  liable 
for  damages  resulting  from  his  failure  to  register  correctly  a 
deed  of  conveyance  of  land,  although  his  negligence  is  not  will- 
ful, nor  so  gross  as  to  imply  willfulness,  for  innocent  mistake 
or  inadvertence  affords  no  excuse.     {Post,  pp.  617-623.) 

Code  cited  and  construed:  Sees.  558,  559,  560,  562,  666,  567,  570, 
3748-3752,  4494  (S.) ;  sees.  520,  521,  522,  524,  528,  529,  532,  2886- 
2890,  3494  (M.  ft  V.) ;  sees.  446,  447,  448,  450,  453,  454,  456,  2071- 
2075,  2797  (T.  ft  S.  and  1858). 

Cases  cited  and  distinguished:  McTeer  y.  Lebow,  85  Tenn.,  121; 
Maxwell  v.  Stuart,  99  Tenn.,  409. 

• 

Cases  cited  and  approved:  Bell  v.  Josselsm,  3  Gray,  309;  Olm- 
sted V.  Dennis.  77  N.  Y.,  378;  Clark  v.  Millej,  54  N.  Y..  528; 
Keith  V.  Howard,  24  Pickering,  292;  Amy  v.  Supervisors,  11 
Wall.,  136. 

2.  SAME.  Same.  Cause  of  action  accraes  and  statutes  of  limita- 
tions begin  to  run  when  the  damages  are  sustained  in  con- 
sequence of  failure  or  mistake  in  registration. 
A  cause  of  action  against  a  county  register  and  the  sureties  on 
his  official  bond,  for  his  failure  to  register  correctly  a  convey- 
ance of  land,  accrues  not  when  the  mistake  is  made,  but  when 
the  damages  are  sustained  in  consequence  of  such  failure  or 
mistake  and  the  statutes  of  limitations  begin  to  run  at  the  time 
the  damages  are  sustained.     {Post,  pp.  619,  623-638.) 

Code  cited  and  construed:  Sec.  570  (S.);  sec.  532  (M.  ft  V.); 
sec.  456  (T.  ft  S.  and  1858). 
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Cases  cited  and  approved:  Yerger  y.  Young,  9  Yer.,  42;  Tate  y. 
Lawrence,  11  Heis.,  511;  Maxwell  y.  Stuart,  99  Tenn.,  419;  Wa- 
bash Co.  y.  Pearson,  120  Ind.,  426;  Hotart  y.  Railroad,  36  La. 
Ann.,  450;  Ludlow  y.  Railroad  (N.  Y.),  6  Lans.,  128;  Sterrett 
y.  Ncrthport,  etc.,  Co.,  30  Wash.,  164,  176;  Allen  y.  Stephens, 
102  Ga.,  596;  Hempsted  y.  Cargill,  46  Minn.,  118;  Hartford  y. 
Waterman,  26  Conn.,  324;  Butterfleld  /.  Forrester,  11  East,  60; 
People,  for  use  of  Tritch,  y.  Cramer,  16  Colo.,  155;  Steele  & 
Johnson  y.  Bryant,  49  Iowa,  116. 

Case  cited  and  dlsapproyed:    Daniel  y.  Grizzard,  117  N.  C,  105. 


FROM  MONROE. 


Appeal  from  the  Chancery  Court  of  Monroe  County. 
— T.  M.  McCoNNELL,  Chancellor. 

Pritchard  &  SiZER,  for  complainant. 

McOboskey  &  Peace,  Young  &  Toukg,  W.  Morbis 
Harrison,  and  N.  M.  McDonald,  for  defendants. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  bill  was  brought  by  D.  A.  Cardin,  in  the  name  of 
the  State,  to  recover  of  Thomas  McClellan,  former  reg- 
ister of  Monroe  county  and  others  as  sureties  on  his  offi- 
cial bond,  damages  sustained  by  the  complainant,  result- 
ing from  the  failure  of  defendant  McClellan  to  correctly 
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roister  a  conveyance,  made  by  Larkin  Cardin  to  com- 
plainant, of  a  tract  of  land  situated  in  Monroe  county. 
The  court  of  chancery  appeals  find  that  the  complainant 
placed  the  deed  in  the  hands  of  the  defendant  for  regis- 
tration March  4,  1895,  paying  him  the  l^al  fees  for 
his  services  and  that  in  a  few  days  it  was  returned  by 
the  defendant  with  his  certificate  that  it  had  been  re- 
ceived for  registration,  noted,  and  registered  in  a  cer- 
tain deed  book  in  his  office,  indorsed  thereon,  when  in 
fact  the  description  of  the  land  conveyed  was  not  cor- 
rectly copied,  but  so  inaccurately  done  that  it  did  not  de- 
scribe any  land,  and  the  premises  conveyed  could  not 
be  identified  from  an  inspection  of  the  r^ister's 
records.  That  court  further  finds  that  on  January  25, 
1899,  Cowan,  McOlung  &  Co.,  creditors  of  Larkin  Car- 
din  by  indebtedness  created  after  the  conveyance  was 
made  to  complainant  and  supposed  to  be  roistered,  ob- 
tained judgment  against  him,  and  had  the  land  conveyed 
levied  on  and  sold  February  26, 1903,  when  complainant 
was  compelled  to  buy  it  in,  at  an  outlay  of  f627,  to 
protect  his  title.  This  bill  was  filed  March  19,  1903,  to 
recover  this  sum  and  |76.48  costs  incurred  by  com- 
plainant in  litigation  in  which  he  attempted  to  prevent 
the  sale  of  the  property  under  the  said  proceedings. 

The  chancellor  and  the  court  of  chancery  appeals  have 
granted  the  relief  sought  by  him,  and  the  case  is  now 
before  us  upon  the  appeal  of  the  defendants  Two  as- 
signments of  error  are  filed : 

(1)     That  the  court  of  appeals  erred  in  rendering 
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judgment  against  defendant  McClellan  and  his  sureties, 
because  it  was  not  shown,  and  the  court  did  not  find 
that  the  mistake  in  registering  the  deed  of  the  complain- 
ant was  willful,  or  so  gross  as  to  imply  willfulness. 

(2)  That  the  complainant's  right  of  action  as 
against  defendant's  sureties  was  barred  by  the  statute 
of  limitations  of  six  years  when  this  suit  was  instituted. 

We  will  dispose  of  these  defenses  in  the  order  stated. 

The  register  of  deeds  is  elected  by  the  people  in  each 
county,  and  holds  his  office  for  four  years,  and  until 
his  successor  is  qualified.  Code  1858,  section  446 ;  Shan- 
non's Code,  section  558. 

Before  taking  charge  of  his  office  he  is  required  to 
make  a  bond  in  the  penalty  of  f  12,500,  with  sureties  to 
be  approved  by  the  county  court,  conditioned  for  the 
true  and  faithful  performance  of  the  duties  of  his  office. 
Code  1858,  sections  447,  448 ;  Shannon 's  Code,  sections 
559,  560. 

For  a  failure  to  discharge  any  of  his  duties,  he  is  civ- 
illy responsible  to  the  party  injured,  and  guilty  of  a 
misdemeanor,  and  all  parties  aggrieved  may  maintain 
actions  upon  his  bond  to  recover  damages  sustained  by 
them.  Code  1858,  sections  454,  456,  2797 ;  Shannon's 
Code,  sections  567,  570,  4494. 

He  is  required  to  have  an  office  in  the  county  town, 
and  there  to  safely  keep  the  public  records  of  the  con- 
veyances of  lands  in  his  county,  and  other  instruments 
authorized  by  law  to  be  registered,  and  receive,  note 
for  registration,  and  promptly  register  in  the  appropri- 
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ate  records,  and  index,  all  conveyances  and  oth»  in- 
struments presented  him  by  individuals  for  that  pur- 
pose, upon  payment  of  his  fees  for  registration,  and  dis- 
charge such  other  duties  as  are  incident  to  his  office.  All 
his  dutieis,  and  the  fees  allowed  therefor,  are  fixed  and 
prescribed  by  law.  Code  1858,  sections  450,  453,  454; 
Shannon's  Code,  sections  562,  566,  567. 

The  due  and  proper  registration  of  instruments  au- 
thorized by  law  to  be  registered  secures  to  the  parties 
interested  therin  certain  rights  and  priorities  in  the 
property  involved,  which  they  do  not  otherwise  have, 
of  the  most  vital  and  important  character.    Code  1858, 

sections  2071-2075;  Shannon's  Code,  sections  3748- 
3752. 

The  register,  it  is  evident  from  these  statutes,  is  a  pub- 
lic officer,  whose  duties  are  primarily  due  to  the  public, 
but  in  the  faithful  performance  of  which  all  those  who 
have  occasion  for  his  official  services,  and  resort  to  his 
office  for  information,  have  a  special  interest  and  a  di- 
rect right.  These  duties  are  purely  ministerial — ^not  in- 
volving the  exercise  of  discretion  or  judgment.  They 
are  personal,  certain,  and  imperative,  and  capable  of 
exact  performance,  and  the  compensation  is  adequate. 

The  liability  of  a  public  officer  and  his  sureties  for 
damages,  the  proxtmate  result  of  a  breach  of  ministerial 
duties  of  this  character,  is  absolute.  No  question  of 
willfulness  or  negligence  is  involved,  and  innocent  mis- 
take or  inadvertence  affords  no  excuse.  This  seems  to 
be  well-settled  law. 
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Mr.  Mechem,  in  his  book  on  Public  Oflftcers,  says: 

"It  is  settled  that  where  the  law  imposes  upon  a  pub- 
lic officer  the  performance  of  ministerial  duties  in 
which  a  private  individual  has  a  special  and  direct  in- 
terest^ the  officer  will  be  liable  to  such  an  individual  for 
•any  injury  which  he  may  proximately  sustain  in  conse- 
quence of  the  failure  or  neglect  of  the  officer  either  to 
perform  the  duty  at  all  or  to  perform  it  properly. 

"In  such  a  case  the  officer  is  liable  as  well  for  non- 
feasance as  for  misfeasance  or  malfeasance." 

"Nonfeasance,"  says  Judge  Metcalfe,  "is  the  omission 
of  an  act  which  a  person  ought  to  do;  misfeasance  is  the 
improper  doing  of  an  act  which  a  person  might  lawfully 
do;  and  malfeasance  is  the  doing  of  an  act  which  a 
.  person  ought  not  to  do  at  all."  The  rule  above  stated 
therefore  includes: 

(1)  Nonfeasance,  or  neglect,  or  refusal,  without  suf- 
ficient excuse,  to  perform  an  act  which  it  was  the  of- 
ficer's legal  duty  to  the  individual  to  perform. 

(2)  Misfeasance  or  negligence,  which  here,  as 
elsewhere,  is  a  failure  to  use,  in  the  performance  of  a 
duty  owing  to  the  individual,  that  degree  of  care,  skill 
and  diligence  which  the  circumstances  of  the  case  rea- 
sonably demand. 

(3)  Malfeasance,  or  the  doing,  either  through  ignor- 
ance, inattention,  or  malice,  of  that  which  the  officer 
had  no  legal  right  to  do  at  all,  as  where  he  acts  without 
any  authority  whatever,  or  exceeds,  ignores  or  abuses 
his  powers. 
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It  is  not  necessary,  to  establish  liability,  to  show 
either  malice  or  willfulness  in  the  failure  or  improper 
performance  of  the  act.  Olmsted  v.  Dennis,  77  N.  Y., 
378. 

And  mistake  and  good  faith  are  no  defense  to  the  de-  * 
faulting  officer.  Gldrk  v.  Miller,  54  N.  Y.,  528 ;  Keith  v. 
Howard,  24  Pick.,  292;  Amy  v.  Supervisors,  11  Wall., 
136,  20  L.  Ed.,  101. 

The  cases  of  Mdxivell  v.  Stuart,  99  Tenn.,  409,  42  S. 
W.,  34,  and  McTeer  v.  Lchow,  85  Tenn.,  121,  2  S.  W., 
18,  havei  no  application  to  this  one.  The  statutes  in- 
voked in  both  of  those  cases  required  that  the  wrongful 
act  of  the  officer  to  do  his  duty  be  knowingly  or  will- 
fully done,  while  the  one  under  consideration  contains 
no  such  qualification  of  the  liability  of  the  roister  for 
failure  to  do  his  duty,  but  is  unlimited  and  absolute. 

Moreover,  the  failure  of  the  register  to  copy  the  deed 
of  the  complainant  correctly  cannot  be  said  to  be  an  in- 
nocent mistake,  as  failure  to  so  cannot  be  accounted  for 
upon  any  other  hypothesis  than  incompetency  or  gross 
carelessness. 

The  very  occurrence  of  the  mistake  in  so  simple  and 
plain  a  matter  is  plenary  evidence  of  n^ligence.  The 
exercise  of  the  most  ordinary  care  would  have  prevented 
it,  and  comparison  of  the  original  with  the  record  would 
have  detected  it  and  furnished  an  opportunity  for  its 
correction.  The  failure  to  promptly  and  correctly  reg- 
ister deeds  and  other  instruments,  if  tolerated,  would 
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defeat  the  very  object  and  purpose  of  our  registration 
laws.  Public  policy  and  the  rights  of  those  directly  in- 
terested in  the  proper  registration  of  instruments  re- 
quire that  registers  be  held  to  a  strict  and  literal  per- 
formance of  their  official  dutiea  They  and  their  official 
sureties  undertake  and  contract  that  the  duties  of  the 
office  will  be  honestly,  diligently  and  correctly  per- 
formedy  and  when  their  obligation  is  breached,  and  in- 
jury follows,  they  are  liable  to  the  party  injured. 

There  is  no  doubt,  upon  this  record,  that  the  defend- 
ant McClellan  has  been  guilty  of  an  inexcusable  mal- 
feasance in  office,  which  was  the  proximate  cause  of  com- 
plainant's loss,  for  which  he  and  his  sureties^  other  ques- 
tions out  of  the  way,  must  answer  in  damages. 

The  second  assignment  of  error  which  is  filed  in  be- 
half of  the  defendant  sureties  presents  a  question  of 
more  difficulty,  and  one  that  we  have  no  case  deciding. 
It  is  whether  the  cause  of  action  of  one  who  is  injured 
by  a  breach  of  public  duty  by  a  public  officer  accrues 
and  is  complete  when  the  breach  or  wrong  is  done,  or 
when  the  consequential  injury  occurs. 

The  defendants  say  the  complainant's  cause  of  action 
accrued  and  was  complete  March  7,  1895,  when  their 
principal  failed  to  correctly  register  the  deed,  and  that 
this  suit  was  barred,  by  the  statute  of  limitation  of  six 
years  in  favor  of  sureties  of  public  officers,  March  19, 
1903,  when  it  was  brought,  while  the  complainant  in- 
sists that  the  failure  of  the  register  to  correctly  register 
the  deed  was  a  breach  of  a  duty  which  he  primarily  owed 
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to  the  public,  and  that  he  was  not  injured,  and  had  no 
cause  of  action  therefor,  until  his  property  was  levied 
upon  and  sold  by  a  creditor  of  his  vendor,  when  his  loss 
was  sustained,  and  his  right  of  action  accrued  and  was 
complete,  which  was  within  six  years  next  before  he 
filed  his  bill,  and  therefore  it  is  not  barred. 

This  question,  as  we  have  said,  has  not  been  adjudi- 
cated in  any  reported  case  of  this  court ;  but,  upon  prin- 
ciple and  authority,  we  think  it  must  be  determined  in 
favor  of  the  complainant. 

It  is  said,  under  the  head  of  "Limitations  of  Actions," 
in  19  American  &  English  Encyclopaedia  of  Law,  200: 
"As  a  general  rule,  the  cause  of  action  for  a  wrong- 
ful act,  whether  negligent  or  willful,  or  for  the  breach  of 
a  contract  or  duty,  accrues  immediately  upon  the  hap- 
pening of  the  wrongful  act  or  breach,  even  though  the 
actual  damage  resulting  therefrom  may  not  occur  until 
some  time  afterwards.  The  statute  therefore  begins  to 
run  upon  the  occurrence  of  the  act  or  breach  complained 
of,  and  not  from  the  time  of  the  damage  resulting  there- 
from. Where,  however,  the  cause  of  action  is  based  on 
consequential  as  distinguished  from  direct  damages, 
iBtrid  involves  an  act  or  omission  which  might  have 
proved  harmless,  the  cause  of  action  must  be  taken  as 
accruing  only  upon  the  actual  occurrence  of  the  damage, 

so  that  the  statute  runs  only  from  that  time." 

What  is  here  said  to  be  the  general  rule  is  the  law  in 

this  State  in  ordinary  actions  between  individuals,  and 
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there  are  many  respectable  authorities  sustaining  the 
exception  stated  in  the  second  part  of  the  quotation. 

Among  others,  the  cases  of  Wahash  County  v.  Pear- 
son, 120  Ind.,  426,  22  N.  E.,  134,  16  Am.  St  Rep.,  325 ; 
Hotard  v.  T.  d  P.  Ry.,  36  La.  Ann.,  450 ;  Imdlow  v.  Hud- 
son River  R.  Co.,  %  Lans.  (N.  Y.),  128;  Sterrett  v. 
Northport  Min.  &  8.  Co.,  30  Wash.,  164,  176,  70  Pac, 
266 ;  Allen  v.  Stephens,  102  Ga.,  596,  29  S.  E.,  443 ; 
Hempsted  v.  Cargill,  46  Minn.,  118,  48  N.  W.,  558 ;  and 
Wood  on  Limitations,  section  178. 

But  we  do  not  rest  our  decision  on  this  ground. 
There  is  another  principle  which  applies  directly  to  this 
case.  It  is  this :  Public  officers  are  not  liable  for  a  breach 
of  official  duty  to  an  individual  unless  he  can  show  that 
in  the  public  duty  was  involved  a  duty  to  himself  as  an 
individual,  and  that  he  has  suffered  a  special  and  pecu- 
liar injury,  not  common  to  the  general  public.  In  other 
words,  without  special  injury  the  wrong  is  to  the  public 
only,  and  punishable  by  indictment  or  removal  from  of- 
fice, or  both.  The  plaintiff,  in  an  action  against  a  pub- 
lic officer  for  breach  of  a  duty  primarily  due  to  the  pub- 
lic, must  show  both  the  breach  of  an  official  duty,  in  the 
correct  discharge  of  which  he  was  interested,  and  the 
special  resultant  injury  to  himself.  All  these  elements 
must  be  present.  This  rule  is  necessary  to  prevent  pub- 
lic officers  from  being  annoyed  and  harassed  by  ground- 
less  actions  and  in  the  promotion  of  good  public  service. 
23  Am.  &  Eng.  Ency.  of  Law,  379,  380 ;  Mechem  on  Pub- 
lic Officers,  sections  670-674, 
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Therefore  a  right  of  action  against  a  public  ofl&cer 
growing  out  of  a  breach  of  an  official  duty  involving  in- 
dividual rights  is  not  complete  and  does  not  accrue  until 
the  happening  of  a  consequential  injury  resulting  prox- 
imately from  the  breach.  This  principle  is  recognized 
by  our  statute  ( Code  1858,  section  456 ;  Shannon's  Code, 
section  570),  providing  that  one  who  has  been  injured 
by  the  failure  of  the  roister  to  perform  an  official  duty 
shall  have  a  right  of  action  against  him  and  his  sureties 
on  his  official  bond. 

The  action  not  accruing  and  being  complete  until  the 
injury  to  the  individual  occurs,  under  the  elementary 
principle  that  no  time  runs  to  the  plaintiff  until  he  has 
the  right  to  sue,  the  statute  of  limitation  does  not  be- 
gin  to  run  until  that  time.  If  the  rule  was  otherwise, 
meritorious  actions  might  be  barred  before  the  plaintiff 
had  the  right  to  bring  his  suit.  This  would  work  gross 
injustice.  It  would  be  a  denial  to  the  injured  party  of 
his  day  in  court. 

Mr.  Wood,  in  his  work  on  Limitations  of  Actions, 
says :  "Although,  as  has  been  seen,  time  commences 
usually  to  run  in  a  defendant's  favor  from  the  time  of 
his  wrongdoing,  and  not  from  the  time  of  the  occurrence 
to  the  plaintiff  of  any  consequential  damages,  yet,  in  or- 
der to  produce  this  result,  it  is  necessary  that  the 
wrongdoing  should  be  such  that  nominal  damages  may 
be  immediately  recovered.  Every  breach  of  duty  does 
not  create  an  individual  right  of  action.  And  a  dis- 
tinction sometimes  similar  to  that  which  has  been  drawn 
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by  moralistB  between  duties  of  perfect  and  imperfect  ob- 
ligations may  be  observed  in  duties  arising  from  the 
law.  Thus  a  breach  may  not  inflict  any  immediate 
wrong  on  an  individual,  but  neither  his  right  to  a  rem- 
edy, nor  his  liability  to  be  precluded  by  time  from  its 
prosecution^  will  commence  until  he  has  suffered  some 
actual,  inconvenienca  But  it  is  otherwise  where  there 
•is  a  private  relation  between  the  parties,  where  the 
wrongdoing  of  one  creates  a  right  of  action  in  the  other ; 
and  it  may  be  stated  as  an  invariable  rule  that  when  the 
injury,  however  slight,  is  complete  at  the  time  of  the 
act,  the  statutory  period  then  commences,  but,  when  the 
act  is  not  legally  injurious  until  certain  consequences 
occur,  the  time  commences  to  run  from  the  consequen- 
tial damage,  whether  the  party  injured  is  ignorant  of 
the  circumstances  from  which  the  injury  results,  or 
not" 

The  principle  is  applied  and  the  reasons  for  it  are  well 
stated  in  the  leading  case  of  Hartford  v.  Waterman, 
26  Conn.,  324.  **In  that  case  an  officer  made  a  mistake 
in  his  return  on  an  attachment,  which  was  not  discov- 
ered until  final  judgment  had  been  obtained  in  the  case, 
and  execution  had  been  issued  and  was  about  to  be  lev- 
ied. In  the  meantime  the  debtor  had  become  insolvent, 
and  the  plaintiff  lost  his  debt.  The  plaintiff  then  sued 
the  sheriff,  who  pleaded  the  statute  of  limitations.  If 
the  cause  of  action  accrued  at  the  time  of  the  false  re- 
turn, then  it  was  barred ;  but,  if  it  did  not  accrue  until 
actual  damages  resulted  to  plaintiff,   then  it  was  not 
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barred.  The  court  held  that  the  mere  n^lect  to  serye 
process^  or  the  false  return  of  the  process,  ^is  not  in  it- 
self a  l^al  injury;*  that  where  the  act  of  a  public  of- 
ficer is  involved,  'there  is  no  direct  relation  between  the 
public  officer  and  the  party  in  whose  behalf  the  duty 
is  to  be  performed,  and  the  breach  becomes  a  ground  of 
action  in  favor  of  the  individual  only  when  damage  re- 
sults to  him  in  consequence.' "  The  court  says  in  part : 

''The  consequences  are  not,  in  such  cases^  mere  a^ra- 
vating  circumstances  enhancing  a  legal  injury  already 
suffered  or  inflicted,  nor  are  they  the  development  of 
such  a  previous  injury,  through  which  development  the 
party  is  enabled  for  the  first  time  to  ascertain  or  appre- 
ciate the  fact  of  the  injury;  but,  inasmuch  as  no  legal 
wrong  existed  before,  they  are  an  indispensable  element 
of  the  injury  itself,  and  must  therefore  fix  or  may  fix  the 
period  when  the  statute  of  limitations  shall  commence 
to  run.  Authorities  can  hardly  strengthen  a  propo- 
sition so  manifestly  unjust. 

"The  duties  imposed  upon  public  officers  axe  analo- 
gous to  those  of  moral  obligations.  Their  violation  is 
not  necessarily  a  legal  injury  to  those  in  whose  favor 
they  exist.  They  must  affect  some  right,  such  as  the  law 
is  wont  to  redress,  before  they  can  be  made  the  subject 
of  a  suit.  It  is  the  duty  of  a  municipality  to  keep  cer- 
tain highways  free  from  obstruction.  The  duty  is  to 
the  public  for  the  benefit  of  every  individual  in  the  com- 
munity. If  an  obstruction  is  negligently  permitted  to 
exist,  it  may  be  said  that,  in  a  sense,  a  duty  to  each  in- 
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dividual  is  violated.  But  it  is  not  competent  for  every 
inhabitant  of  the  vicinage  thereupon  to  bring  his  action 
for  the  breach  of  duty  to  himself ;  nor  even  if  he  is  put 
to  some  trivial  inconvenience  by  the  obstruction.    But- 

m 

terfield  v.  Forrester,  11  East,  60.  The  mere  violation  of 
the  public  duty,  although  the  duty  is  to  him  indirectly, 
involves  no  correlative  legal  duty  on  his  part  to  sue  for 
such  violation. 

"An  officer  neglects  to  serve  a  subpoena.  It  would  be 
said  to  be  his  duty  to  serve  all  subpoenas.  A  plaintiff 
who  gave  it  to  him  goes  on  trial.  The  witness  volunta- 
rily appears,  and  a  full  recovery  is  obtained.  Could  suit 
be  sustained  by  the  plaintiff  for  the  nonfeasance  of  the 
officer?  Is  the  plaintiiff's  right  legally  coextensive  with 
the  officer's  duty!  Or  must  some  other  right  of  the 
plaintiff's  be  affected  by  the  neglect,  to  enable  him  to 
sustain  an  action  f 

"A  writ  of  attachment  is  served,  without  the  plain- 
tiff's consent,  as  a  summona  The  defendant  is  perfectly 
responsible,  and  the  plaintiff,  without  delay  or  embar- 
rassment, obtains  complete  pecuniary  satisfaction.  Can 
he  resort  to  the  officer  for  breach  of  his  duty  in  not  com- 
plying with  the  mandate  of  the  writ? 

"To  hold  that  every  nonfeasance  and  misfeasance  of 
an  officer  is  actionable  per  se  in  favor  of  the  party  who 
is  the  special  subject  of  the  duty  neglected  or  violated 
would  be  a  source  of  infinite  confusion. 

"Being  of  the  opinion  that  no  right  of  the  plaintiff 
was  involved  when  the  officer  departed  from  his  duty  in 
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the  service  and  return  of  the  plaintiflf^s  writ  of  attach- 
ment; that  he  suflfered  no  legal  injury  until  the  conse- 
quences of  that  breach  of  duty  were  brought  home  to 
him  by  his  failure  to  enforce  his  execution;  that  until 
then  he  had  no  right  of  action  whatever — ^we  decide  that 
the  statute  of  limitations  took  date  from  the  time  of  the 
consequential  injury,  and  not  from  nonfeasance  or  mis- 
feasance of  the  officer,  and  advise  that  judgment  be  ren- 
dered for  the  plaintiffs.^' 

The  case  of  People,  to  the  Use  of  Tritch,  v.  Cramer  et 
dl.,  15  Colo.,  155,  25  Pac,  302,  is  also  in  point.  This 
was  an  action  brought  against  a  sheriff  and  the  sureties 
on  his  official  bond  for  negligence  in  failing  to  levy  an 
attachment.  The  allegations  in  the  declaration  were 
that  Tritch  sued  out  an  attachment,  and  instructed  the 
sheriff  to  levy  the  same  at  once  on  a  tract  of  land  of 
which  he  gave  the  description;  that  the  sheriff  negli- 
gently failed  to  make  said  levy  until  about  three  months 
later  at  which  time,  Tritch  having  obtained  judgment, 
his  execution  and  attachment  were  levied  together  on 
the  land;  that,  between  the  date  on  which  the  attach- 
ment had  been  placed  in  the  sheriff's  hands  and  the  date 
on  which  he  levied  it,  judgments  for  a  large  amount 
were  recovered  against  the  defendant  in  the  attachment 
suit,  which  were  recorded  and  became  prior  liens  on  his 
real  estate;  that  subsequently  the  property  was  sold 
under  Tritch's  execution,  and  he  bid  it  in  and  was 
obliged  to  pay  much  more  than  the  value  of  the  prop- 
erty in  order  to  satisfy  the  claims  of  \hQ  judgment  cred- 
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itors  whose  liens  had  attached  prior  to  his  levy ;  and  he 
sued  to  recover  the  amount  which  he  had  to  pay  through 
the  alleged  negligence  of  the  sheriff  "in  failing  to  levy 
the  writ  of  attachment  until  after  the  liens  had  been 
acquired  by  other  creditors  as  aforesaid."  Demurrer 
was  interposed  on  the  ground  that  the  action  was  barred 
by  the  statute  of  limitations,  which  demurrer  the  lower 
court  sustained^  ajid  the  plaintiff  sued  out  a  writ  of  er- 
ror. The  statute  applicable  provided  that  "all  actions 
against  sheriffs  .  ;  .  upon  any  liability  incurred 
by  them,  by  the  doing  of  any  act  in  their  official  capacity 
or  by  the  omission  of  any  official  duty,  .  .  .  shall 
be  brought  within  one  year  after  the  cause  of  action  shall 
have  accrued. ' '  If  the  cause  of  action  accrued  when ' '  the 
allied  official  misfeasance  occurred/'  then  the  action 
was  barred;  but,  if  it  did  not  accrue  until  "the  conse- 
quential injury  complained  of"  occurred,  then  it  was  not 
barred.  The  supreme  court  held  ( following  and  quoting 
from  the  Connecticut  case  above  cited)  that  plaintiff's 
cause  of  action  did  not  accrue  until  he  sustained  an  in- 
jury from  the  negligence  complained  of.  • 

"It  is  hardly  necessary  to  say  that  the  sheriff  belongs 
to  the  class  of  public  servants  last  above  designated. 
He  is  elected  by  the  people,  and  occupies  his  office  dur- 
ing a  term  specified  by  statuta  His  functions  and  fees 
are  prescribed  by  law,  and  do  not  depend  upon  contracts 
with  the  persons  whom  he  incidentally  serves.  He  is  a 
public  officer,  and  his  duties  are  primarily  of  a  public 
nature.    In  the  discharge  of  these  duties  he  sometimes 
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acts  for  private  suitors,  whose  right,  as  above  defined, 
is  the  judicial  collection  of  their  debts,  or  enforcement 
of  some  other  legal  redress^  as  the  law  may  authorize. 
If  the  negligence  or  misconduct  of  the  officer  in  no  way 
prevents  or  retards  the  vindication  of  this  right,  no 
legal  injury  results,  and,  in  our  judgment,  no  right  of 
action  accrues.  As,  for  instance — employing  two  famil- 
iar illustrations — ^the  sheriff  negligently  fails  to  serve 
the  subpoena  placed  in  his  hands,  but  the  witness  vol- 
untarily and  without  any  further  effort  of  the  suitor 
appears  at  the  appointed  time  and  place  and  gives  the 
desired  testimony ;  or  the  official  carelessly  omits  to  levy 
a  writ  of  attachment  as  directed,  but  the  judgment  ul- 
timately recovered  is  nevertheless  promptly  paid.  Were 
we  to  hold  in  these  and  all  similar  instances  a  right  of 
action  exists  in  favor  of  the  suitor,  and  therefore  that 
he  may  recover  from  the  sheriff  or  his  bondsmen  at  least 
nominal  damages,  the  responsibilities  of  that  official 
would  be  rendered  more  onerous  and  his  position  more 
hazardous  than  it  is  already.  Every  suitor  who  could 
truthfully  complain  of  negligence  on  the  part  of  the 
officer,  though  he  be  in  no  wise  injured,  might  harass 
that  official  with  a  judicial  proceeding,  and  mulct  him  in 
costs,  besides  his  attorney's  fees.  We  do  not  think  the 
law  contemplates  or.  requires  the  imposition  of  this  bur- 
den, and  shall  hold  accordingly.     .    .    . 

"Tritch  brought  the  present  suit  within  a  year  from 
the  time  he  suffered  the  alleged  consequential  injury, 
and  it  follows  from  the  foregoing  conclusions  that  the 
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objection  predicated  upon  the  bar  of  the  statute  of  limi- 
tations  must  be  overruled/' 

This  is  also  held  in  the  case  of  Steel  d  Johnson  v. 
Bryant,  49  Iowa,  116 — an  action  against  the  clerk  of 
the  court  and  the  sureties  on  his  official  bond  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiffs 
by  reason  of  the  negligence  of  the  clerk  in  accepting  an 
insufficient  stay  bond  on  a  judgment  in  favor  of  plain- 
tiffs. A  demurrer  was  interposed  on  the  ground  that 
the  right  of  action  was  barred  by  the  statute  of  limi- 
tationSy  and,  if  the  cause  of  action  accrued  when  the  neg- 
ligent act  was  committed,  the  demurro'  was  goo<i,  while, 
if  the  cause  of  action  did  not  accrue  until  plaintiffs  sus- 
tained a  loss  on  account  of  the  negligent  act,  the  demur- 
rer was  not  good.  The  supreme  court  sustained  the 
plaintiffs'  contention,  and  overruled  the  demurrer  re- 
versing the  judgment  of  the  lower  court.  The  court 
said,  among  other  things: 

"This  action  is  not  based  on  any  contract  between 
these  parties,  either  expressed  or  implied,  but  for  the 
negligent  performance  of  a  duty  imposed.  Therefore 
the  authorities  cited  in  actions  based  on  contracts,  ot 
acts  of  negligence  in  failing  to  properly  perform  obliga- 
tions resulting  from  contracts,  are  not  strictly  appli- 
cable. 

"As  no  right  of  action  against  this  surety  existed  un- 
til the  expiration  of  one  year,  we  think  none  accrued 
against  the  clerk  for  negligently  accepting  the  bond 
until  that  time.    In  other  words,  the  time  when  the  ac- 
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tion  accrued  on  the  bond  is  the  time  when  it  accrues 
for  the  negligent  act.  It  is  true  that  the  negligent  act 
had  been  committed  before  that  time,  but  there  was  no 
immediate  injury  or  damage,  nor  does  the  law  imply 
that  there  was  any.  The  injury  and  damages  were  conse- 
quential, depending  on  the  happening  of  certain  things 
in  the  future.  If  either  the  principal  or  the  surety  paid 
the  judgment  within  the  year,  there  was  neither  injury 
nor  damage.  The  plaintiffs  could  not  have  proved  either 
to  the  satisfaction  of  a  court  or  jury.  The  bond  was 
valid  on  its  face,  and  the  plaintiffs  were  not  bound  to 
know  or  inquire  as  to  the  solvency  of  the  sureties  un- 
til the  expiration  of  the  stay.  The  bond,  hq  far  from  be- 
ing void,  was  not  voidable,  for  no  action  could  be  taken 
by  the  plaintiffs  which  would  have  the  effect  of  avoiding 
the  action  of  the  clerk. 

"Now,  until  Bayless  became  insolvent  the  plaintiffs 
were  not  injured;  and,  if  they  had  brought  an  action 
against  the  clerk  on  the  day  the  bond  was  taken,  such 
action  could  not  have  been  maintained,  for  the  simple 
reason  no  right  of  action  existed  or  had  accrued." 

Registers,  as  we  have  said  in  disposing  of  the  first  as- 
signment of  error  of  the  defendants,  are  public  officers, 
and  their  duties  are  due  primarily  to  the  public.  The 
records  which  they  are  required  to  make  and  keep  and 
preserve  in  a  public  office  in  the  county  town,  always 
accessible  to  the  public,  are  public  records. 

The  registration  system  of  this  State  was  devised 
to  perpetuate  the  evidence  of  land  titles  and  other  in- 
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struments  authorized  by  law  to  be  registered,  by  provid- 
ing for  records  to  be  made  of  them,  subject  to  the  in- 
spection of  the  public  at  all  times,  in  the  interest  of  the 
public,  and  for  the  safety  and  convenience  of  all  persons 
contracting  in  reference  to  them  and  the  property  to 
which  they  related,  and  to  prevent  frauds  upon  vendors, 
vendees,  and  their  creditors.  It  was  also  created  for  the 
benefit  of  those  individuals  who  may  have  conveyances 
or  other  instruments  registered,  to  protect  them  against 
subsequent  vendees  without  actual  notice  of  previous 
conveyances  and  proceedings  by  creditors  of  their  ven- 
dors to  subject  the  property  conveyed  to  the  payment  of 
their  claims. 

This  court  has  said  that  the  registration  and  probate 
laws  are  founded  upon  large  grounds  of  public  policy, 
and  that  their  object  is,  on  one  hand,  to  give  the  com- 
munity notice  of  changes  in  the  ownership  of  real  prop- 
erty, etc.,  and,  on  the  other,  to  preserve  and  perpetuate 
the  muniments  of  titles  and  the  evidence  of  their  crea- 
tion, as  well  as  to  prevent  frauds  both  upon  landowners 
and  their  creditors.  Yerger  v.  Young's  Heirs,  9  Yerg., 
42 ;  Tate  v.  Lavyrence,  11  Heisk.,  511. 

And  in  a  more  recent  case— an  action  against  a  regis- 
ter by  a  subsequent  mortgagee  for  failing  to  index  a 
mortgage — ^it  is  said  that  the  oflSce  is  one  of  great  re- 
sponsibility, and  that  the  duties  and  functions  of  the 
register  are  regarded  as  very  important  to  the  public 
and  to  individuals,  and  the  possible  consequence  of 
their  mistakes  should  doubtless  admonish  them  to  be 
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careful  and  painstaking  in  the  discharge  of  those  duties. 
Maxvyell  v.  Stuart,  99  Tenn.,  419,  42  S.  W.,  34. 

It  is  clear  that  registers  are  public  officers  charged 
with  duties  primarily  to  the  public,  and  secondly  to 
those  individuals  who  have  the  right  to  demand  their 
services  and  resort  to  the  records  in  their  keeping. 

That  a  civil  action  will  not  lie  for  a  nonperformance 
of  these  duties,  unless  a  special  injury  follows,  is  also 
clear  upon  principles  of  the  common  law,  and  under  the 
terms  of  the  statute  providing  that  they  shall  be  liable 
to  those  injured  by  a  breach  of  their  duty,  A  failure 
to  index  a  conveyance  is  a  breach  of  duty  for  which  a 
register  may  be  indicted,  and  any  one  who  is  injured 
thereby  may  maintain  an  action  and  recover  damages 
sustained.  The  injured  party  may  be  a  stranger  to  the 
conveyance  not  indexed,  and  his  first  connection  with 
the  transaction,  and  his  injury  in  consequence  of  the 
breach  of  duty,  may  occur  ten  years  after  it  has  hap- 
pened, by  being  misled  in  relation  to  the  title  of  prop- 
erty purchased,  or  upon  which  he  accepts  a  mortgage, 
through  the  first  conveyance  or  mortgage  not  being  in- 
dexed, as  in  the  case  of  Maxwell  v.  Stuart,  supra. 
Shall  it  be  said  that  his  right  of  action  is  barred  four 
years  before  he  was  interested  in  the  records,  and,  of 
course,  injured? 

,  The  case  of  the  plaintiff  is  equally  as  strong.  He  was 
not  injured  by  the  failure  to  correctly  register  his  deed. 
It  was  good,  without  registration,  between  him  and  his 
vendor  and  subsequent  purchasers  with  notice.    If  his 
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vendor  had  not  become  indebted^  or  if  he  had  paid  his 
debts  it  is  probable  that  no  injury  would  have  happened. 
In  other  words,  the  only  eflfect  of  the  register's  negli- 
gence was  that  complainant 's  deed  was  not  effectual  as 
against  creditors  or  subsequent  innocent  purchasers 
from  his  grantor.  If  his  grantor  had  either  contracted 
no  debts,  or  paid  them  himself,  so  far  as  appears  in 
this  record,  the  register's  mistake  would  have  been  in- 
nocuous; and,  as  complainant's  right  of  action,  both  at 
common  law  and  under  the  statute,  depends  on  his  sus- 
taining injury  by  the  oflScer's  breach  of  duty,  his  cause 
of  action  could  not  and  did  not  accrue  until  his  prop- 
erty was  levied  upon  and  subjected  to  the  payment  of 
another's  debt. 

It  is  true  that  a  different  doctrine  is  announced  in 
Daniel  v.  Grizzard,  117  N.  C,  105,  23  S.  E.,  63,  but  we 
think  that  the  better  reasoning  and  the  weight  of  au- 
thority are  against  the  view  taken  by  the  North  Caro- 
lina court.  That  the  register  is  a  public  officer,  and 
owes  his  official  duty  primarily  to  the  public,  is  a  propo- 
sition which  cannot  be  successfully  controverted;  and 
it  would  seem  to  be  sound  public  policy  to  require  that, 
before  an  individual  should  be  permitted  to  maintain 
an  action  against  him  upon  a  matter  growing  out  of  the 
performance  or  nonperformance  of  these  duties,  he 
should  show  not  only  a  breach  by  such  officer  of  official 
duty,  but  a  damage  or  injury  to  himself  resulting  there- 
from. So  far  as  appears  to  us,  complainant's  grantor 
owed  no  debts  whatever  at  the  time  the  deed  to  com- 
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plainant  was  made  or  the  mistake  of  the  register  was 
committed.  The  debt  to  the  payment  of  which  this  land 
was  subjected  was  created  in  April  and  May,  1896,  and 
within  six  years  before  the  instituting  of  this  suit.  If, 
therefore,  complainant  had  discovered  the  error  in  the 
registration  of  his  deed,  and  had  brought  suit  at  any 
time  prior  to  that  date,  he  could  not  even  have  shown 
that  his  grantor  had  any  creditors  who  could  possibly 
enforce  their  claims  against  this  land;  and  it  would 
seem  like  a  mockery  of  justice  to  say  that  the  law  re- 
quired him  to  sue  before  he  had  anything  to  sue  for. 

The  cases  cited  by  appellant's  counsel  to  the  effect 
that  the  right  of  action  for  breach  of  contract  accrues 
at  the  time  of  the  breach  are  clearly  distinguishable 
from  an  action  for  official  negligence,  and  the  distinc- 
tion is  set  forth  in  the  cases  from  which  we  have  quoted. 

The  decree  of  the  court  of  chancery  appeals  is  af- 
firmed, with  costs. 
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S.  H.  Staples  v.  S.  0.  Beown. 
{Knoxville.    September  Term,  1904.) 

1.  APPEAL  OB  WBIT  OF  B&ROB.  Does  not  lie  from  Judgment 
of  city  council  in  contested  election  case,  when. 
Where  Judicial  powers  are  conferred  upon  a  city  council  to  hear 
and  determine  contested  elections  of  city  officers,  UDder  rules 
to  be  adopted  by  it.  In  the  absence  of  any  provision  for  a 
review  of  its  action  or  a  retrial  of  the  case  by  any  other  tribunal, 
no  appeal  or  writ  of  error  will  lie  from  its  judgment.  {Post, 
p.  643.) 

9.  OITY  OOUNOIL.  Vested  with  Judicial  powers  to  try  contested' 
elections  is  not  a  court  in  the  sense  of  the  constitution,  and  its 
Judgment  cannot  be  made  conclusive. 
A  city  council  vested  with  Judicial  powers  to  hear  and  determine 
contested  elections  of  city  officers  is  not  a  court  within  the 
meaning  of  the  constitutional  provision  that  all  courts  shall 
be  open,  and  every  man  having  an  injury  done  him  in  his  lands, 
goods,  person,  or  reputation,  shall  have  remedy  by  due  course 
of  law,  and  right  and  Justice  administered  without  sale,  de- 
nial, or  delay;  and  hence,  its  Judgment  cannot  be  made  final 
and  conclusive  of  the  rights  of  litigants.     (Post,  pp.  643,  644.) 

Constitution  cited  and  construed:     Art.  1,  sec.  17. 

Case  cited  and  approved:     Railroad  v.  Bate,.  12  Lea,  677. 
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8.    OBBTIOBABI.    Lies  in  circuit  court  to  revise  and  retry  cases 
tried  by  all  inferior  tribunals,  when. 

The  circuit  court  has  a  general  appellate  and  revisory  Jurisdic- 
tion over  all  inferior  tribunals  created  by  the  legislature  and 
vested  with  Judicial  powers,  which  it  may  exercise  by  certio- 
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rari  and  supersedeas  where  no  appeal  or  writ  of  error  will  lie 
for  the  correction  of  their  Judgments,  not  only  when  they  have 
exceeded  their  jurisdiction  or  are  acting  irregularly,  but  for  er- 
rors of  fact  and  law  committed  by  them,  to  the  end  that  the 
case  mey  be  retried  upon  the  merits.     {Post,  pp.  644-656.) 

Code  cited  and  construed:  Sees.  4858,  4854,  6063,  6072  (S.);  sees. 
3838,  3839.  4997,  6006  (M.  ft  V.);  sees.  3123,  3124,  4225,  4234 
(T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Murfree  y.  Leeper,  1  Oy.,  1;  Beck 
y.  Knabb,  1  Oy.,  56;*  Stuart  y.  Hall,  2  Oy.,  179;  Durham  y.  United 
States,  4  Hay,  54,  69;  Kendrlck  y.  State,  Cooke,  474,  477;  Line- 
baugh  y.  Rinker,  Peck,  362;  Bob  y.  State,  2  Ter.,  173;  Duggan 
y.  McKinney,  7  Yer.,  21,  23;  Rogers  y.  Perrell,  10  Yer.,  254; 
Mayor  y.  Pearl,  11  Hum.,  251;  Cooper  y.  Summers,  1  Sneed,  456; 
Dodd  y.  Weaver,  2  Sneed,  671;  State  y.  Green,  2  Head,  359; 
Shields  y.  Justices,  2  Cold.,  61;  McGrath  y.  Logue,  6  Cold.,  340; 
Spears  y.  Loague,  6  Cold.,  421;  Wilson  y.  Lowe,  7  Cold.,  154; 
Hundhausen  v.  Insurance  Co.,  5  Hels.,  702;  Friedman  y.  Mathes, 
6  Heis.,  488,  502;  Boyers  y.  Webb.,  1  Lea,  696;  Saunders  y. 
Russell,  10  Lea,  295;  Hawkins  y.  Kercheval,  10  Lea,  540;  Rail- 
road y.  Bate,  12  Lea,  574;  State  y.  Taxing  District,  16  Lea,  245; 
Shelby  Co.  y.  Railroad,  16  Lea,  412;  Scovel  y.  Nashville,  2  Tenn. 
Cas.,  260;  Nashville  v.  Smith,  86  Tenn.,  213;  Hayden  v.  Mem- 
phis, 100  Tenn.,  583;  Railroad  v.  Campbell,  109  Tenn.,  646. 

Cases  cited  and  distinguished:     Wade  v.   Murry,   2   Sneed,   60; 
Knight,  Bx  parte,  3  Lea,  402;  Tomlinson  v.  Board,  88  Tenn.,  1. 

4.  8AMB.  Same.  Lies  in  contested  election  cases  before  city 
councily  when;  case  in  judgment. 
Where  a  candidate  for  a  city  office  has  unsuccessfully  contested 
the  election  before  the  city  council,  from  whose  judgment  no 
appeal  or  writ  of  error  lies,  he  is  entitled  to  a  trial  de  nwo  in 
the  circuit  court  upon  suing  out  a  writ  of  certiorari  in  said 
court 
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FROM  ROANE. 


Appeal  from  the  Circuit  Court  of  Roane  County.- 
George  L.  Buekb,  Judge. 

H.  M.  Carb  and  S.  E.  Young,  for  Staplea 
Wright,  Wright  &  Haggard,  for  Brown. 


Mr.  Justice  Shields  delivered  the  opinion   of  the 
Court. 

This  is  a  contested  election  case  for  the  office  of  city 
attorney  of  Harriman,  Tenn.  An  election  waa  held  in 
Harriman  on  June  2,  1903,  for  the  election  of  city  offi- 
cers,, and  the  complainant  and  the  defendant  were  can- 
didates for  the  office  of  city  attorney.  The  officers  hold- 
ing the  election  made  returns  to  the  election  commission- 
ers of  Roane  county,  showing  that  the  plaintiff  had  re- 
ceived 171  votes  and  the  defendant  172  votes,  and  a  cer- 
tificate of  election  was  issued  to  the  latter.  Thereupon 
the  plaintiff  gave  the  defendant  notice  that  he  would 
contest  the  election  before  the  city  council  of  Harriman 
under  a  provision  of  the  charter  of  the  city  vesting  the 
council  with  jurisdiction  to  hear  and  determine  con- 
tested elections  of  city  officers,  and  afterw^ards  filed, 
with  it  a  formal  statement  of  the  grounds  of  his  contest, 
averring  that  in  said  election  he  had  received  173  votes 
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and  the  defendant  only  168  votes,  but  that  the  ballots 
were  wrongfully  and  erroneously  counted  by  the  elec- 
tion officers  so  as  to  make  it  appear  that  his  opponent 
had  received  a  majority  of  one,  when,  in  fact,  contestant 
had  received  a  majority  of  five  votes^  and  was  duly 
elected  and  entitled  to  the  office. 

The  defendant  filed  an  answer,  in  which  he  denied  and 
put  at  issue  all  of  the  grounds  of  the  contest.  The  case 
was  heard  by  the  city  council  upon  the  evidence  intro- 
duced by  the  parties,  including  the  ballots  cast  in  the 
election,  which  had  been  preserved. 

The  council  canvassed  and  recounted  the  ballots,  but, 
declining  to  announce  the  result,  adopted  a  resolution 
to  the  effect  that  it  would  abide  by  the  count  made  by 
the  officers  holding  the  election,  and  dismissed  the  con- 
test. 

Plaintiff  prayed  an  appeal  to  the  circuit  court  of 
Koane  county,  which  was  granted,  but  at  the  next  term 
of  that  court,  upon  motion  of  defendant,  the  appeal  was 
dismissed,  because  the  statute  vesting  jurisdiction  in 
the  council  to  try  the  contest  did  not  provide  for  an  ap- 
peal from  its  judgment. 

The  plaintiff  then  filed  his  petition  for  certiorari  in 
that  court,  averring  therein  the  facts  here  stated,  to  re- 
move the  case  into  it  for  a  retrial  upon  the  merits,  and 
obtained  a  proper  fiat  thereon  from  the  judge  of  that 
judicial  circuit.  This  petition,  on  motion  of  the  de- 
fendant, was  dismissed,  upon  the  ground  that  the  judg- 
ment of  the  council  in  dismissing  the  contest  was  final 
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and  not  subject  to  review  by  the  circuit  court,  and  the 
case  is  now  in  this  court  upon  an  appeal,  in  the  nature 
bt  a  writ  of  error,  to  reverse  that  judgment 

The  trial  judge  was  of  the  opinion  that,  since  the  stat- 

* 

ute  conferring  upon  the  city  council  of  Harriman  juris- 
diction to  try  contested  elections  of  oflftcers  in  the  city 
provided  for  no  review  of  its  judgment  in  such  cases, 
they  were  final  and  conclusive  upon  the  parties,  and  the 
circuit  court  did  not  have  jurisdiction  to  review  them  by 
certiorari. 

We  cannot  concur  in  this  conclusion.  The  clause  of 
the  charter  under  which  the  council  assumed  jurisdic- 
tion of  the  contest,  and  which  is  the  entire  enactment 
upon  the  subject,  is  as  follows: 

"If  the  election  of  any  city  officer  shall  be  contested, 
the  contest  shall  be  heard  and  determined  by  the  city 
council  under  such  rules  as  the  said  city  council  shall 
havje  previously  established  for  such  hearing.*' 

This  confers  judicial  powers  upon  the  council  in  con- 
tests of  elections  of  its  officers,  and  authorizes  it  to  hear 
and  determine  them  under  the  rules  to  be  adopted  by  it. 
There  is  an  entire  absence  of  any  provision  for  a  review 
of  its  action  or  a  retrial  of  the  case  by  any  other  tribu- 
nal, and  it  is  clear  that  no  appeal  or  writ  of  error  will  lie 
from  its  judgment,  and  the  trial  judge  was  correct  in 
dismissing  the  appeal  taken  by  the  plaintifiF;  but  it  by 
no  means  follows  that  plaintiff  is  not  entitled  to  a  re- 
trial of  his  case  upon  the  merits  in  the  circuit  court  of 
his  county. 
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The  constitution  (article  1,  section  17  ) provides  that 
all  courts  shall  be  open,  and  every  man  having  an  injury 
done  him  in  his  lands,  goods,  person,  or  reputation  shall 
have  remedy  by  due  course  of  law,  and  right  and  justice 
administered  without  sale,  denial  or  delay. 

The  obvious  meaning  of  this  is  that  there  shall  be  es- 
tablished courts  proceeding  according  to  the  course  of 
the  common  law,  or  some  system  of  well-established  ju- 
dicature to  which  all  of  the  citizens  of  the  State 
may  resort  for  the  enforcement  of  rights  denied,  or  re- 
dress of  wrongs  done  them. 

Jurisdiction  of  certain  controversies,  including  con- 
tests of  this  character,  may  be  vested  in  county  courts, 
city  councils,  or  boards  of  commissioners  or  supervis- 
ors, and  quasi  judicial  powers  conferred  upon  them ;  but 
their  judgments  must  be,  and  are,  subject  to  review  by 
the  circuit  court  of  the  county  in  which  the  proceedings 
are  had.  These  inferior  jurisdictions  are  not  courts 
within  the  meaning  of  this  provision  of  constitution,  and 
their  judgments  cannot  be  made  final  and  conclusive  of 
the  rights  of  litigants.  The  right  of  every  one  to  his 
day  in  court  cannot  be  denied  him.  Railroad  v.  Bate, 
12  Lea,  577. 

Circuit  courts  have  original  jurisdiction  of  all  cases 
where  jurisdiction  is  not  conferred  upon  some  other 
court,  and  a  general  appellate  and  revisory  jurisdiction 
over  all  inferior  tribunals,  councils,  and  boards  which 
may  from  time  to  time  be  created  by  the  l^islature  and 
vested  with  judicial  functions,  to  review  th^ir  proceed- 
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ings  in  all  cases  where  they  have  exceeded  their  jurisdic- 
tion, or  acted  illegally  or  erroneously.  Where  no  appeal 
or  writ  of  error  will  lie,  this  jurisdiction  may  be  exer- 
cised by  writs  of  certiorari  and  supersedeas,  and  the 
the  case  retried  upon  the  merits.  In  this  respect  there 
are  analogous  to  the  courts  of  the  king's  bench  of  Eng- 
land. Kendrick  V.  State,  Cooke,  474 ;  Duggan  v.  McKin- 
ley,  7  Yerg.,  21. 

They  are  by  the  express  mandate  of  the  constitution 
(article  6,  sections  1  and  10)  required  to  be  established 
in  every  county  of  the  State,  and  are  authorized  to  issue 
writs  of  certiorari  to  remove  all* civil  cases,  for  suffici- 
ent cause,  into  them  from  any  inferior  jurisdiction. 
Their  appellate  and  original  jurisdiction,  applicable  to 
thi9  case,  is  found  in  Code,  sections  4225  and  4234, 
which  are  as  follows : 

"The  circuit  courts  of  this  State  are  courts  of  general 
jurisdiction,  and  the  judges  thereof   shall   administer 
right  and  justice  according  to  law  in  all  cases  where  the 
jurisdiction  is  not  conferred  upon  another  tribunal." 

"They  have  an  appellate  jurisdiction  of  all  suits  and 
actions,  of  whatsoever  nature  or  description,  instituted 
before  any  inferior  jurisdiction,  whether  brought  be- 
fore them  by  appeal,  certiorari,  or  in  any  other  man- 
ner prescribed  by  law.''  Code  (Shannon's  Ed.),  sec- 
tions 6063  and  6072. 

"They  may  grant  writs  of  certiorari  whenever  auth- 
orized by  law,  and  also  in  all  cases  where  an  inferior 
tribunal,  board,  or  officer  exercising  judicial  functions 
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has  exceeded  the  jurisdiction  conferred,  or  is  acting  il- 
legally, when  in  the  judgment  of  the  court,  there  is  no 
other  plain,  speedy  or  adequate  remedy." 

'^Certiorari  lies:  (1)  On  suggestion  of  diminution; 
(2)  where  no  appeal  is  given ;  (3)  as  a  substitute  for  ap- 
peal; (4)  instead  of  audita  querela;  (5)  instead  of  writ 
of  error. '*  Code  (Shannon's  Ed.),  sections  4853  and 
4854. 

This  jurisdiction  of  the  circuit  court  to  supervise  and 
review  upon  the  merits  the  proceedings  of  all  inferior 
jurisdictions,  especially  those  proceedings  not  according 
to  the  course  of  the  common  law,  by  certiorari  and  su- 
persedeas, where  no  appeal  is  allowed  or  writ  of  error 
will  lie  has  been  recognized  and  exercised  from  the  earli- 
est days  of  our  judicial  history,  and  is  now  too  firmly 
established  by  constitutional  provision,  statutory  enact- 
ment, and  judicial  decision  to  be  a  subject  of  contro- 
versy. 

These  are  some  of  the  cases  in  which  it  has  been  up- 
held and  enforced : 

Murfree  v.  Leeper,  1  Tenn.,  1 ;  Beck  v.  Kndbh,  1  Tenn., 
56;  Stuart  v.  Hall,  2  Tenn.,  179;  Durham  v.  United 
States,  4  Hayw.,  54,  69 ;  Kendrick  v.  State,  Cooke,  477 ; 
Linebaugh  v.  Rinker,  Peck,  362 ;  Boh  v.  State,  2  Yerg., 
173;  Duggany.McKinney,7  Yerg., 23;  Rogersv.Ferrell, 
10  Yerg.,  254 ;  Mayor  v.  Pearl,  11  Humph.,  251 ;  Cooper 
V.  Rummers,  1  Sneed,  456;  Dodd  v.  Weaver,  2  Sneed, 
671;  State  v.  Green,  2  Head,  359;  Shields  v.  Justices,  2 
Cold.,  61 ;  McOrath  v.  Logue,  6  Cold.,  540 ;  Spears  v. 
League,  6  Cold.,  421;  Wilson  v.  Lowe,  7   Cold.,  154; 
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HundhaiMen  v.  Insura/nce  Oo.,  5  Heisk.,  702;  Frieda 
m<m  V.  Mathea,  8  Heisk.,  488,  502;  Bayers  v. 
Webb,  1  Lea,  696;  Saunders  v.  Russell,  10  Lea,  295; 
Hawkms  v.  Kercheval,  10  Lea,  540;  Railroad  v.  Bate, 
12  Lea,  574;  State  v.  Tawing  District,  16  Lea,  245; 
Shelhy  County  v.  Railroad,  16  Lea,  412,  1  S.  W.,  32; 
Scovel  V.  Nashville^  2  Tenn.  Oaa,  260;  Nashville  v. 
fifwit^,  86  Tenn.,  213,  6  S.  W.,  273 ;  Hayden  v.  Memphis, 
100  Tenn.,  583,  47  S.  W.,  182;  Tennessee  Central  Rail- 
icay  V.  Campbell,  109  Tenn.,  646,  75  S.  W.,  1012. 

In  Murfree  v.  Leeper,  supra,  a  caveat  case  in  the 
county  court,  it  was  held  that  certiorari  would  lie  to  re- 
move the  proceedings  into  the  superior  court,  to  the  ju- 
risdiction of  which  the  circuit  court  has  succeeded,  not- 
withstanding a  statute  providing  that  the  judgment  of 
the  county  court  in  such  matters  should  be  final  and  con- 
clusive, without  any  appeal  to  the  superior  court. 

In  Durham  v.  United  States,  4:  Hay.,  54,  Judge  Hay- 
wood, in  holding  that  certiorari  would  hold  to  bring  the 
proceedings  of  a  court-martial  into  the  circuit  court  for 
review,  said :  "All  inferior  courts  are  erected  by  statute, 
and  proceeding  by  or  under  the  laws  of  the  State,  are 
subject  to  the  superintendence  of  our  circuit  courts,  who 
will  upon  a  certiorari  reverse  their  proceedings  for  want 
of  jurisdiction,  or  for  the  improper  exercise  of  jurisdic- 
tion. .  .  .  For  these  purposes  this  writ  ( certiorari ) 
is  of  the  highest  utility  and  importance,  and  in  no  case 
more  so  than  in  such  an  one  to  which  it  is  now  applied, 
in  curbing  the  excess  of  jurisdiction  and  in  correcting 
its  mistakes  and  errors.    By  what  means  could  the  nu- 
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merous  inferior  jurisdictions  and  tribunals  erected  by 
different  statutes  be  regulated  and  restricted  if  we  lay 
aside  this  writ?  Must  they  ride  over  and  trample  upon 
the  rights  of  the  citizen  without  control,  and  without 
having  their  proceedings  subject  to  revision?  Surely 
not  The  first  rule  of  our  judicial  system  is  that  all  in- 
ferior  jurisdictions  are  subject  to  be  superintended,  reg- 
ulated and  corrected,  and  kept  within  the  limits  of  their 
authority  by  the  superior  court,  which  exercises  that  su- 
perintendency  by  means  of  the  writ  of  certiorari.  Con- 
sidering it  in  this  point  of  view,  it  is  almost  indispensa- 
ble to  the  safety  of  our  citizens,  and  most  essential  to 
the  public  welfare.  For  my  part,  it  is  the  last  writ  that  I 
would  agree  to  expunge  from  our  natura  hrevium.  And 
not  much  less  useful  is  it  when  resorted  to  as  a  substi- 
tute for  the  appeal,  taking  care  to  circumscribe  its  use 
with  all  the  rules  and  restrictions  already  laid  down  by 
our  courts,  and  not  to  produce  by  it  results  unfavorable 
to  justice  by  needless  delay.^^     4  Hay.,  55,  72,  73. 

In  Bob  V.  The  States  supra,  certiorari  and  supersedeas 
to  remove  to  the  circuit  court  for  retrial  the  proceedings 
of  a  special  court,  composed  of  three  justices  of  the 
peace  and  a  jury,  created  for  the  purpose  of  trying 
slaves  charged  with  crime,  in  reversing  the  action  of  the 
circuit  judge  for  dismissing  the  petition  for  want  of  ju- 
risdiction, the  said  great  judge  said:  "The  maxim  of 
the  law  is  that  there  is  no  wrong  without  a  remedy ;  and 
it  is  a  particular  rule  that  a  certiorari  will  lie  to  all  in- 
ferior jurisdictions  (the  proceedings  of  which  cannot  be 
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corrected  by  a  writ  of  error)  to  remove  their  proceed- 
ings into  the  superior  court,  to  be  there  confirmed  or 
quashed,  or  otherwise  corrected,  as  law  and  justice  shall 
requira  It  lies  to  all  courts  not  proceeding  according 
to  the  course  of  common  law,  and  where,  without  the 
writ  of  certiorari,  there  would  be  no  remedy  against  an 
illegal  sentence/* 

In  the  case  of  Cooper  v.  Summers,  supra,  an  inquisi- 
tion of  lunacy  begun  in  the  county  court,  in  disposing  of 
the  method  of  review  in  such  cases  by  the  circuit  court, 
Judge  McKinney  says:  "The  remedy  would  be  (if  no 
appeal  or  writ  of  error  were  given  by  statute)  the  writ 
of  certiorari,  which  has  been  adopted  in  our  practice  as 
the  almost  universal  method  by  which  the  circuit  court, 
as  a  court  of  general  jurisdiction,  exercises  control  over 
all  inferior  jurisdictions,  however  constituted,  and 
whatever  their  course  of  proceeding." 

The  case  of  Dodd  v.  Weiwer,  supra,  a  contested  elec- 
tion of  a  constable,  sustains  both  the  jurisdiction  of  the 
circuit  court  and  the  remedy  by  certiorari.  Judge  Totten, 
delivering  the  opinion  of  the' court,  says:  "It  is  argued 
that  the  judgment  of  the  county  court  was  final  and  con- 
clusive upon  the  partiea  Jurisdiction  to  try  contested 
elections  for  justices  of  the  peace  and  constables  is  con- 
ferred upon  the  county  court  by  the  act  of  1851-52,  p.  56, 
c.  54,  and  it  is  made  the  duty  of  the  court  to  hear  proof 
and  decide  the  case  upon  evidence.  The  return  of  the 
sheriff  is  not  conclusive,  but  merely  prima  fade  evi- 
dence, of  the  right  to  the  office ;  and  the  function  of  the 
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county  court  is  not  ministerial,  but  judicial,  as  it  re- 
lates to  a  matter  in  litigation.  'As  to  the  nature  of  the 
subject  in  contest,  the  office  is  an  incorporeal  right,  and 
it  consists  in  the  right  to  execute  a  public  trust,  and  to 
take  the  emoluments  belonging  to  it.'  3  Kent's  Com., 
362. 

"Now  if  the  county  court  erroneously  decided  against 
the  person  entitled  to  the  office,  it  is  an  injury  to  private 
right,  for  which  there  ought  to  be  a  remedy.  The  remedy 
is  to  be  found  in  the  circuit  court.  The  court  possesses 
a  general  revisory  jurisdiction  over  all  inferior  courts, 
which  it  exercises  by  writ  of  error,  by  appeal,  by  certio- 
rari, or  other  remedial  agency  as  may  be  proper  in  the 
case.  The  court  cannot  be  closed,  but  it  must  be  opened 
to  the  injured  party,  who  is  entitled  to  'remedy  by  due 
course  of  law.'     Const,  art  1,  section  17. 

"If  there  be  no  appeal,  then  certiorari,  which  is  a 
constitutional  writ,  is  a  proper  remedy  by  which  any  in- 
jurious irr^ularity  in  the  proceeding  may  be  corrected 
or  a  trial  de  novo  be  had." 

Wilson  V.  Lowe,  supra,  was  certiorari  to  remove  into 
the  circuit  court  for  review  the  action  of  commissioners 
appointed  to  lay  off  a  homestead,  and  it  was  sustained, 
the  court  holding  that  the  circuit  court,  as  a  court  of 
general  jurisdiction,  having  control  over  all  inferior  ju- ' 
risdictions,  could  by  this  method  review  their  actions 
when  exercising  powers  not  conferred,  for  irregularities, 
or  errors  in  matters  over  which  they  have  jurisdiction. 

In  Hawkins  v.  Kerchevall,  supra,  it  was  held  that  cer- 
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tiorari  would  lie  to  remove  the  proceedings  of  the  police 
commissioners  of  Nashyille,  removing  a  policeman  from 
office^  into  the  circuit  court  for  review,  no  api>eal  being 
provided  by  the  statute  vesting  the  commissioners  with 
jurisdiction  to  try  policemen  of  the  city  on  charges  of 
official  misconduct. 

In  the  case  of  The  State  v.  The  Tawing  District  of 
Shelby  County,  supra,  certiorari  to  remove  the  proceed- 
ings of  the  police  commissioners  of  the  defendant,  ad- 
judging one  of  its  citizens  guilty  of  violation  of  an  ordi- 
nance of  the  taxing  district,  into  the  circuit  court  for  re- 
view, no  appeal  being  provided  for  by  the  statute,  this 
court,  speaking  through  Judge  Cooper,  held  that  certio- 
rari would  lie  for  this  purpose,  saying :  "This  court  has 
often  held  that  the  writ  of  certiorari  lies  to  remove  the 
judicial  sentences  of  all  courts  exercising  statutory  juris- 
diction in  a  summary  way,  or  by  proceedings  not  accord- 
ing to  the  common-law  forms,  where  the  writ  of  error 
does  not  lie.  .  .  .  The  writ  of  certiorari  is  one  of 
the  methods  provided  by  the  Code  for  the  correction  of 
errors  in  judicial  proceedings.  It  lies  when  no  appeal  is 
given,  and  may  be  granted  in  all  cases  where  an  inferior 
tribunal,  board,  or  officer  exercising  judicial  functions 
has  exceeded  the  jurisdiction  conferred,  or  has  acted  il- 
l^ally,  when  in  the  judgment  of  the  court  there  is  no 
other  plain,  speedy,  or  adequate  remedy.^* 

And  in  Hoyden  v.  Memphis,  supra,  the  present  chief 
justice  delivering  the  opinion  of  the  court,  it  was  held 
thaty  there  being  no  statutory  right  of  appeal,  certiorari « 
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would  liie  to  review  the  action  of  the  city  council  of  Mem- 
phis removing  one  of  its  officers.  It  is  said  in  tiiis  case: 
"This  court  has  had  occasion  frequently  to  recognize  the 
extensive  limits  of  this  wrif 

In  Mayor  v.  Pearl,  supra,  it  is  said:  "It  (the  writ) 
has  been  adopted  by  us  as  the  almost  universal  method 
by  which  the  circuit  courts  of  general  jurisdiction^  both 
civil  and  criminal,  exercise  control  over  all  inferior  ju- 
risdictionsy  however  constituted,  and  whatever  their 
course  of  proceeding,  as  well  where  they  have  attempted 

> 

to  exercise  a  jurisdiction  not  conferred,  as  where  there 
has  been  an  irregular  or  erroneous  exercise  of  jurisdic- 
tion, and  in  criminal  proceedings  as  well  as  in  civil.  In- 
stead of  restricting  the  use  of  the  certiorari  to  the  pro- 
ceedings of  the  inferior  courts  whose  proceedings  are 
not  according  to  the  courts  of  common  law,  where  for 
that  reason  a  writ  of  error  will  not  lie;,  it  is  held  that 
it  lies  to  remove  the  proceedings  of  all  tribunals  exercis- 
ing jurisdiction  under  statutory  regulations^  whether  in 
a  summary  way,  or  by  a  mode  of  proceeding  not  accord- 
ing to  common-law  form.'' 

The  cases  of  McGrath  v.  Logiie,  Spears  v.  Logue, 
Friedma/n  V.  Mathes,  Saunders  v.  Russell,  Shelby 
County  V.  Railroad  Co.,  Nashville  v.  Smith  and  Scovel 
V.  Nashville,  supra,  were  certiorari  and  supersedeas  in 
circuit  courts  to  try  the  validity  and  regularity  of  as- 
sessments of  privil^e  taxes  and  distress  warrants  is- 
sued for  their  collection,  and  in  all  of  them  the  juris- 
diction of  the  circuit  court  to  review  the  questions  in- 
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volved  under  its  revisory  jurisdiction  over  all  inferior 
jurisdictions  in  this  way,  when  no  appeal  or  writ  of  er- 
ror would  lie,  was  sustained. 

Railroad  Company  v:  Bate,  12  Lea,  574,  was  certiorari 
and  supersedeas  to  remove  into  the  circuit  court  the  pro- 
ceedings of  the  board  of  railroad  assessors  and  examin- 
ers, assessing  the  property  of  the  railroad  company 
for  taxation,  for  irregularities  and  errors  in  said  pro- 
ceedings to  the  prejudice  of  the  petitioners,  and,  not- 
withstanding the  statute  under  which  the  board  was 
acting  provided  that  its  action  should  be  final  and  con- 
clusive as  to  the  value  of  property  assessed,  it  was  held 
that  the  circuit  court,  by  certiorari,  had  jurisdiction  to 
review  its  proceedings,  and  it  was  done  and  the  relief 
granted. 

The  cases  of  Wade  v.  Murry,  2  Sneed,  50 ;  Knight, 
Ex  parte,  3  Lea,  402,  and  Tomlinson  v.  Board  of  EqudH- 
zation,  88  Tenn.,  1, 12  S.  W.,  414,  6  L.  K.  A.,  207,  are  re- 
lied .upon  to  sustain  the  action  of  the  trial  judge  in  dis- 
missing the  petition  of  the  plaintiflf. 

These  cases  do  hold  that  certiorari  will  not  lie  to  re- 
move into  the  circuit  court,  for  retrial  upon  the  merits 
the  proceedings  of  inferior  tribunals  vested  with  juris- 
diction to  try  a  special  class  of  cases,  where  no  appeal 
is  allowed,  or  it  is  provided  that  the  judgment  shall  be 
final,  when  they  act  regularly  and  within  their  jurisdic- 
tion, but  they  are  the  only  ones  so  holding  to  be  found 
in  our  reports,  and  are  in  irreconcilable  conflict  with  the 
long  line  of  well-considef  ed  decisions  above  cited  which 
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have  never  been  overruled,  and,  in  our  opinion,  are  in 
accord  with  the  principles  of  the  common  law,  and  the 
provisions  of  our  constitution  and  statutes,  upon  the 
subject. 

The  case  of  Wade  v.  Mnrry  did  not  meet  with  the  ap- 
proval  of  the  bar  or  the  lawmaking  power  in  this  State, 
and  the  statute  under  which  the  proceeding  was  hdd  was 
amended  by  the  next  general  assembly  so  as  to  allow  an 
appeal  in  such  cases.  Judge  Totten,  then  a  member  of 
this  court,  did  not  fully  concur  with  the  majority,  being 
of  the  opinion  that  the  revisory  jurisdiction  of  the  cir- 
cuit court  extended  to  all  questions  of  error  or  illegality 
in  the  proceedings  of  inferior  tribunals  which  prejudice 
the  rights  of  a  party,  and  that  the  legislature  could  not 
constitutionally  deny  such  parties  a  judicial  remedy,  or 
limit  the  revisory  jurisdiction  of  the  circuit  court,  which 
view  of  the  law  was  approved  in  the  case  of  Railroad  v. 
Bate,  Judge  Tumey  delivering  the  opinion  of  the  court, 
thus  in  effect  overruling  the  majority  opinion  in  the  for- 
mer  case  upon  this  point. 

The  case  of  Knight,  Ex  parte,  was  decided  by  a  major- 
ity court,  Judges  Freeman  and  Turney  dissenting,  and 
the  decision  is  largely  rested  upon  the  ground  that  the 

duties  discharged  by  the  officer  whose  action  was  sought 
to  be  revised  were  ministerial,  and  not  judicial. 

The  case  of  Tomlinson  v.  Board  of  Equalization  in- 
volved a  question  of  assessment  of  general  property  for 
taxation  under  the  provisions  of  the  assessment  law  of 
1887,  and  the  decision  was  rested  upon  grounds  of  pub- 
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lie  policy  and  necessity,  the  court  being  of  the  opinion 
that,  if  every  taxpayer  was  allowed  to  contest  the  asses- 
sable value  of  his  property  for  taxation  in  the  courts,  the 
delays  in  the  collection  of  the  revenues  of  the  State 
which  would  necessarily  follow  would  greatly  embar- 
rass and  imperil  the  proper  administration  of  public  af- 
fairs. 

While  we  do  not  intend  to  weaken  this  case  in  its  ap- 
plication to  the  precise  question  involved  in  it,  yet  it 
must  be  narrowed  and  confined  to  that  question,  and  can 
not  be  considered  authoritv  in  cases  like  the  one  at  bar. 

The  only  authorities  cited  to  sustain  it,  so  far  as  it 
bears  upon  other  questions  than  the  assessment  of  prop 
erty  for  taxation,  are  the  cases  of  Wade  v.  Murry,  and 
Knight,  Ex  parte,  supra,  which  fail  to  do  so  for"  the 
reasons  we  have  stated  in  commenting  upon  them. 

There  is,  then,  no  doubt  but  that  the  circuit  court  has 
a  general  appellate  and  revisory  jurisdiction  over  all 
inferior  tribunals  created  by  the  legislature  and  vested 
with  judicial  powers,  which  it  may  exercise  by  certio- 
rari  and  supersedeas  where  no  appeal  or  writ  of  error 
will  lie,  for  the  correction  of  their  judgments,  not  only 
when  they  have  exceeded  their  jurisdiction  or  are  acting 
irregularly,  but  for  errors  of  fact  or  law  committed  by 
them. 

The  plaintiff  claims  in  his  petition,  which  must  be  ta- 
ken as  true  for  the  purposes  of  this  hearing,  that  he  has 
been  elected  to  the  office  of  city  attorney  of  Harriman, 
that  he  has  been  denied  the  right  to  exercise  the  func- 
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tions  and  receive  and  enjoy  the  emolumoits  of  this  office, 
and  that  he  is  entitled  to  his  day  in  court  to  have  his  ti- 
tle to  the  office  tried  and  determined.  We  think  that  he 
has  this  right,  and  that  he  has  pursued  the  proper  rem- 
edy to  enforce  it.  The  judgment  of  the  circuit  court  dis- 
missing his  petition  will  therefore  be  reversed  and  the 
case  remanded  to  that  court  for  a  retrial  upon  the  mer- 
its. \ 
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J.  H.  Habdwick  V.  The  American  Can  Oompainy  et  al. 
{Knoxville.    September  Term,  1904.) 

1.  OOlfTBAOTS.    To  furnish  stoves  obligates  the  other  party  to 
take  them. 

A  contract  between  a  manufacturer  and  dealer  whereby  the  man- 
ufacturer contracts  and  agrees  to  ship  to  the  order  of  the  dealer 
five  thousand  or  more  stoves  within  one  year  from  Its  date,  at  a 
price  fixed  or  ascertainable,  obligates  the  dealer  to  take  at  least 
five   thousand   stoves,   within    the   time   limited.      {Poat,   pp. 

660-662 

2.  8AMB.    Same,    Oonstrued   with  reference  to  previous   con- 
tracts and  dealings  between  the  parties. 

Such  contract  is  not  too  indefinite  for  enforcement  where  the 
specifications,  sizes,  assortments,  grades,  and  quantity  of  each 
required  are  ascertainable  from  previous  contracts  and  dealings 
between  the  same  parties,  or  the  manufacturer  and  the  prede- 
cessor of  the  dealer,  the  last  contract  with  the  predecessor  being 
assumed  and  carried  out  by  the  contracting  dealer.      (Post,  pp. 

661,  662-672. 

Cases  cited  and  approved:  Lumber  Co.  v.  Coal  Co.,  160  111.,  85; 
Wells  V.  Alexander,  130  N.  Y.,  642,  646;  Parker  v.  Pettit,  43 
N.  Y.,  512;  Daily  v.  Clark,  128  Mich.,  591;  Hicky  v.  O'Brien,  123 
Mich.,  611;  Carriage  Co.  v.  Steel  Co.,  10'4  Fed.,  200;  Oil  Co.  v. 
Lumber  Co.,  113  Fed.,  923. 

Cases  cited  and  distinguished:  Hixon  v.  Hixon,  7  Hum.,  33;  Mil- 
ler V.  McKinney,  5  Lea,  93;  Railroad  v.  Green,  9  Heis.,  588,  593; 
Kimball  v.  Dure  Wells  A  Co.,  108  Iowa,  676. 

8.  SAMB.  Same.  Same.  Oonstrued  from  the  standpoint,  situa- 
tion, and  surroundings  of  the  parties. 
It  is  the  duty  of  the  court  to  ascertain,  if  it  can,  the  meaning 
which  a  contract  bears  in  the  minds  of  the  parties,  and  to  en- 
force that  meaning  or  intention;  and  for  the  purpose  of  discov- 
ering the  intention  the  court  must  view  the  situation  of  the 
113  Tenn— 42 
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parties  and  their  surroundingB,  so  as  to  place  itself  in  the  po- 
sition which  they  occupied,  and  thus  he  ahle  to  see  the  things 
spoken  of  in  the  contract  as  they  saw  them.     {Poatt  p.  670.) 

4.  8AKB.  Besale  and  recovery  of  diiferenoe  between  contract 
price  and  amount  reaUsed  on  resale  by  seller  for  purchaser's 
breach  of  contract,  when. 

In  executory  contracts  of  sale  of  personalty  where  the  title  and 
possession  remain  in  the  seller,  as  well  as  in  executed  contracts 
of  sale  where  the  title  has  passed  to  the  purchaser,  in  case  of 
purchaser's  breach  of  the  contract  before  delivery  to  him,  the 
seller  may  resell  the  property,  after  proper  notice  to  the  pur- 
chaser, and  then  maintain  a  suit  against  the  purchaser  for  the 
difference  between  the  contract  price  and  the  price  realized 

upon  such  resale  with  interest  and  expenses.  {Po8t,  pp. 
672-674,  677,  681.) 

Cases  cited  and  approved:  McClure  v.  Williams,  6  Sneed,  717; 
Williams  v.  Godwin.  4  Sneed,  657;  Barker  v.  Reagan  4  Heis., 
590;  Cole  v.  Zucarello,,  104  Tenn.,  64;  Slaughter  v.  Marlow 
(Ariz.),  31  Pac.,  547;  Hide  ft  Leather  Co.  v.  Chalkly  (Va.,  1903), 
44  S.  E.,  705;  Pratt  v.  Manufacturing  Co.  (Wis.,  1902),  92 
N.  W.,  368;  Nelson  v.  Iron  ft  Rail  Co.  (Mo.).  77  S.  W.,  590, 
595;  Roebling  Sons  Co.  v.  Fence  (3o.  (111.),  22  N.  B.,  518;  Lum- 
ber CJo.  V.  Manufacturing  Co.,  91  Wis.,  667;  Cehl  v.  Produce  C!o., 
105  Wis.,  573;  Ore  Co.  v.  Guano  Co.,  109  Ga.,  607;  Van  Brock- 
len  V.  Smeallie,  140  N.  T.,  70,  75. 

Case  cited  and  disapproved:  Ironworks  v.  Iron  River  Co.,  64  Fed., 
569. 

5.  8A9m.  8ame.  Damages  liquidated  by  resale  after  suit 
brought  for  damages,  generally,  are  not  recoverable. 

But  if  the  seller  seeks  to  recover  the  damages  liquidated  by  a 
resale,  he  must  sue  ^herefor.  He  cannot  sue  for  damages  gen- 
erally, and  by  virtue  of  a  resale,  made  after  the  filing  of  the 
bill,  recover  such  liquidated  damages,  together  with  the  ex- 
penses incurred  in  eftecting  such  sale.     (Pt>si,p,  681.) 

See  citations  under  headnote  4. 


J 
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6.  SAMB.  Executed  contracts  paasing  title  and  executory  con- 
tracts not  passing  title. 

Executed  contracts  of  sale  of  personalty  are  bargains  and  sales 
in  which  the  title  to  the  goods  has  pcussed,  while  executory  con- 
tracts of  sale  contemplate  that  something  is  to  be  done  to  com- 
plete the  sale,  such  as  weighing,  selecting,  delivering,  or  other 
act,  and  the  title  does  not  pass  until  there  is  an  appropriation, 
in  the  mode  agreed  upon,  of  specific  goods  to  the  contract  (Post, 
//.  674-677.) 

Cases  cited  and  approved:  Potter  y.  Coward,  Meigs,  22;  Pulse  y. 
State,  5  Hum.,  108,  109;  Williams  v.  Allen,  10  Hum.,  338; 
Shaddon  v.  Knott,  2  Swan,  362;  Broyles  y.  Lowry,  2  Sneed,  25; 
Bush  y.  Barfield,  1  Cold.,  93;  Bond  v.  Green wald,  4  Heis.,  463; 
Barker  y.  Reagan,  4  Heis.,  693;  Railroad  v.  Ford,  11  Heis.,  390; 
Rawls  y.  Patterson,  1  Bax.,  372;  Harding  v.  Metz,  1  Tenn.  Chy., 
610,  Qll,  612;  Barker  v.  Freeland,  91  Tenn.,  112. 

7.  RKITANPMBNT  FOB  BETBIAU  Upon  reyersal  of  chan- 
cery decree  based  upon  wrong  principles  of  law  under  refer- 
ence to  the  master. 

Where  the  seller  of  personalty  sues  to  recover  damages  from  the 
purchaser  for  his  breach  of  the  contract,  and  the  chancellor  de- 
crees that  complainant  is  entitled  to  recover  the  difference 
between  the  contract  price  and  that  realized  under  a  resale  made 
after  the  institution  of  that  suit,  and  refers  the  cause  to  the 
master  on  this  basis,  and  renders  a  decree  based  upon  a  report 
made  by  the  master  pursuant  to  the  terms  of  the  decree  of  ref- 
erence, the  supreme  court  will  reverse  the  decree  for  this  error, 
and  will  remand  the  cause  for  a  retrial,  with  leave  to  the  com- 
plainant t3  take  a  reference  under  the  bill,  to  ascertain  the  dam- 
ages to  be  measured  by  the  difference  between  the  contract  price 
and  the  price  at  the  time  and  place  of  delivery.  {Post,  pp, 
673,682.) 
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FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
— T.  M.  McCoNNBLL,  Chancellor. 

Beown  &  Spurlock  and  Pritohaed  &  Sizer,  for  com- 
plainant. 

Wheeler  &  Trimble  and  White  &  Martpn^  for  de- 
fendants. 


M'r.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  complainant^  trading  under  the  name  of  "The 
Cleveland  Stove  Works,"  entered  into  the  following  con- 
tract with  the  defendant  company,  viz. : 

"The  Clevelajid  Stove  Works,  of  Cleveland,  Tennessee, 
contracts  and  agrees  to  ship  to  the  order  of  the  Ameri- 
can Can  Company,  of  Atlanta,  Georgia,  five  thousand 
or  more  stoves,  which  are  to  be  shipped  within  one  year 
from  date."  There  were  other  provisions  not  necessary 
to  set  forth  here,  but  which,  so  far  as  may  be  required, 
will  be  stated  later,  in  their  appropriate  place. 

The  bill  in  the  present  case  wa^  filed  to  recover  dam- 
ages for  the  breach  of  this  contract.  It  alleged  that 
the  complainant  had  manufactured  the  five  thousand 
stoves,  and  had  tendered  them  to  the  defendant,  but  that 
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the  latter  had  taken  only  eleven  hundred  and  ninety- 
one,  declining  to  receive  the  remaining  stoves. 

The  defenses,  so  far  as  necessary  to  be  here  stated, 

were  that  the  defendant  was  not  bound  to  order  any  of 
the  stoves  at  all,  that  under  the  contract,  it  had  the 

option  to  take  the  whole  number  named,  or  any  less 

number,  or  none;  secondly,  that  the  contract  was  too 

indefinite  for  enforcement. 

The  damages  claimed  in  the  bill  were  laid  at 
f  15,000.  The  case  was  tried  before  the  chancellor,  and 
resulted  in  a  judgment  in  favor  of  the  complainant  for 
the  sum  of  |5,500.  When  the  case  reached  this  court 
on  appeal,  it  was  referred  to  the  court  of  chancery  ap- 
peals. That  court  added  two  items,  amounting  to  some- 
thing over  f  100  to  the  recovery,  and  affirmed  the  decree 
of  the  chancellor.  From  the  decree  of  the  court  of  chan- 
cery appeals  an  appeal  has  been  prayed  and  prosecuted 
to  this  court,  and  errors  have  been  assigned  here. 

The  first  error  assigned  makes  the  point  that  the  court 
of  chancery  appeals  erred  in  refusing  to  sanction  the 
first  defense  above  set  out. 

There  was  no  error  in  the  matter  complained  of.  The 
contract,  in  portions  which  we  have  not  quoted,  fixed 
the  price  of  the  stoves,  or  a  means  of  ascertaining  the 
prica  The  wording  of  the  instrument  which  we  have 
quoted  is  peculiar,  it  is  true,  in  that  the  obligation  is, 
in  terms,  only  upon  the  complainant  "to  ship  to  the 
order  of  the  defendant  so  many  stoves ;  but  we  think 
that  no  other  conclusion  can  be  reached  than  that  the 
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complainant  was  to  furnish  and  the  defendant  was  to 
receive  at  least  five  thousand  stoves,  within  the  time  lim- 
ited, one  year  from  the  date  of  the  contract.  The  obli- 
gation of  the  complainant  to  furnish  must  in  sound 
reason  find  its  correlative  in  a  corresponding  obligation 
on  the  part  of  the  defendant  to  receiva 

In  order  to  a  proper  understanding  of  the  second 
defense,  it  is  necessary  that  we  should  state  the  facts 
found  in  respect  thereof  by  the  court  of  chancery 
appeals.  ^ 

That  court  finds  that  the  defendant,  American  Can 
Company,  had  purchased  the  plant  and  business  of  the 
"Conklin  Factory,'^  located  at  Atlanta,  Georgia,  and 
continued  the  business  of  the  latter  concern  at  the  same 
place;  that  for  ten  years  prior  to  the  date  at  which  the 
"Conklin  Factory"  was  purchased  by  the  defendant,  the 
complainant  had  been  selling  stoves  to  the  "Conklin 
Factory,"  and  had  had  several  contracts  with  that  or- 
ganization, each  for  five  thousand  stoves,  the  last  of 
which  was  made  on  August  3,  1900,  and  was  in  force 
when  the  "Conklin  Factory"  was  purchased  by  the  de- 
fendant company,  and  that  the  latter  assumed  and  car- 
ried out  this  contract,  the  complainant  furnishing  there- 
under five  thousand  stoves  or  more ;  that  after  the  mak- 
ing of  the  contract  last  mentioned,  complainant  pro- 
ceeded with  the  work  of  making  stoves  of  different  kinds, 
such  as  he  thought  would  be  suitable  to  the  trade,  and  6f 
such  patterns  as  he  had  previously  sold  to  the  "Conklin 
Factory." 
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The  court  of  chancery  appeals  further  finds  that  at 
the  expiration  of  the  contract  last  referred  to,  complain- 
ant addressed  a  letter  to  the  defendant  inclosing  the 
draft  of  a  new  contract,  and  on  June  19,  1901^  he  again 
wrote  asking  a  return  of  the  paper  as  soon  as  possible^ 
assigning  as  a  reason  for  the  request  that  he  wished  to 
be  prepared  with  an  adequate  amount  of  iron  for  the 
making  of  the  stoves ;  that  after  a  number  of  letters  had 
passed^  the  defendant,  through  its  proper  officer,  said  it 
was  willing  to  make  the  contract  as  soon  as  they  could 
agree  upon  the  price  of  No.  2  pig  iron  (which  regulated 
the  price  of  the  stoves) ;  that  after  an  agreement  had 
been  reached  upon  this  subject  the  writing  was  executed 
and  returned  to  the  complainant. 

It  is  further  found  that  after  the  execution  of  the 
writing,  complainant  proceeded  to  manufacture  stoves 
of  about  twenty  different  sizes  and  kinds,  as  embraced 
in  the  contract ;  that  defendant  gave  no  specifications  as 
to  the  kind  it  wished,  and  therefore  complainant  took 
the  sales  he  had  previously  made  to  the  "Conklin  Fac- 
tory," for  previous  years,  and  made  an  estimate  for  the 
existing  contract,  on  a  basis  of  the  average  taken  in  such 
previous  years;  "that  complainant  acted  upon  this  the- 
ory, and  adopted  this  method  for  ascertaining  what  as- 
sortment defendant  would  have  ordered  had  it  complied 
with  the  contract,  that  is,  had  the  defendant  taken  the 
assortment  ordered  by  it"  (or  its  predecessor),  "for  pre- 
vious i)eriods,  and  under  prior  contracts,  thereby  assum- 
ing that  the  same  assortment  would  be  required  under 
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the  present  contract,  inasmnch  as  •  the  defendant  was 
supplying  the  same  territory  covered  by  previous  con- 
tracts." .  .  .  "That  defendant  was  to  order  and  take 
from  complainant  all  the  stoves  necessary  to  supply,  for 
the  term  agreed  upon,  the  trade  of  the  Conklin  Factory, 
the  defendant  expressly  stipulating  that  it  would  not 
handle,  buy,  or  sell,  the  stoves  of  any  other  manufac- 
turer during  the  existence  of  the  contract;  that  taking 
one  year  with  another,  a  dealer  will  sell  practically  the 
same  assortment  of  sizes  each  year,  and  that  where  a 
manuf^x!turer  has  supplied  a  wholesale  dealer  for  a 
number  of  years,  he  would  become  familiar  with  the 
assortment  the  purchaser  would  require,  and  that  the 
number  of  stoves  would  be  taken  in  assorted  sizes  f  that 
the  defendant  was  to  take  its  entire  requirement  of 
stoves  from  complainant  during  the  time  stated  in  the 
contract,  and  "in  such  an  assortment  as  to  sizes  and 
kinds  as  defendant  needed  to  supply  its  trade;"  that  the 
parties  themselves,  by  their  conduct  and  correspondence 
construed  the  contract  as  requiring  the  defendant 
to  order  and  receive  at  least  five  thousand  stoves,  during 
the  time  fixed  in  the  contract,  and  that  complainant  was 
bound  to  ship  that  number  to  defendant's  order  within 
the  year ;  that  both  parties  to  the  contract  so  understood 
it. 

In  addition  to  the  foregoing  findings,  we  shall  now  set 
out  certain  clauses  of  the  written  contract  sued  upon 
not  previously  copied.     They  are  as  follows : 

"In  consideration  of  the  agreement  or  contract  of  the 
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Clevelaiid  Stove  Works,  as  aforesaid,  the  said  Conklin 
Factory,  of  the  American  Can  Company,  agrees  and 
binds  itself  not  to  handle,  buy  or  sell,  or  offer  to  buy 
or  sell,  stoves  from  any  manufacturer,  jobber,  commis- 
sion man,  or  broker,  from  and  after  this  date,  for  a 
period  of  one  year,  unless  and  provided,  the  Cleveland 
Stove  Works  are  unable  to  fill  the  orders  of  the  Conklin 
Factory  of  the  American  Can  Company,  with  a  reason- 
able d^ree  of  promptness,  and  in  that  event,  reasonable 
concessions  will  be  made  as  to  the  quantity  to  be  taken 
.  .  .  and  said  Cleveland  Stove  Works  in  considera- 
tion of  the  agreement  of  the  Conklin  Factory  of  the  Am- 
erican Can  Company  agrees  not  to  sell  stoves  in  the 
State  of  Georgia  to  any  other  party  or  parties,  unless 
the  sale  is  made  with  the  permission  and  full  consent  of 
the  Conklin  Factory  of  the  American  Can  Company, 
within  a  period  of  twelve  months  from  date." 

It  will  be  perceived,  from  the  designation  of  the  con- 
tracting parties  in  the  foregoing  excerpt,  that  the  de- 
fendant company  identifies  itself  with  the  "Conklin 
Factory,"  treating  itself  a^  a  continuation  of  that  con- 
cern, in  respect  of  the  business  to  be  transacted,  al- 
though the  contract  was  signed  and  executed  in  the 
name  of  the  "American  Can  Company." 

The  question  arising  on  the  foregoing  facts,  is  whether 
the  contract  is  sufficiently  definite  for  enforcement. 

The  following  authorities  will  shed  light  upon  the  in- 
quiry : 

It  has  been  held  that  a  contract  to  supply  the  require- 
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ments  of  a  party  during  a  fixed  period  does  not  mean 
simply  so  much  of  the  article  mentioned  as  he  may 
choose  to  take,  but  so  much  as  his  business  may  need 
and  require.  Thus  it  was  held  that  a  contrajct  by  a 
lumber  company  for  its  requirements  of  coal  for  a  cer- 
tain season  was  not  void  for  uncertainty  and  want  of 
mutuality,  when  it  was  meant  to  call  for  the  amount 
of  coal  which  the  corporation  should  need  in  its  business 
for  the  season,  not  merely  what  it  might  choose  to  re- 
quire. The  court  said  that  when  a  contract  is  suscepti- 
ble of  two  constructions^  that  one  should  be  adopted 
which  will  give  operation  to  it,  rather  than  one  which 
will  render  it  inoperative ;  also  that  a  contract  should  be 
construed  in  such  a  way  as  to  make  the  obligations  im- 
posed by  its  terms  mutually  binding  upon  the  parties^ 
unless  such  constaniction  is  wholly  negatived  by  the  Ian- 
guage  used.  Minnesota  Lumber  Co.  v.  Coal  Co.,  160  111., 
85,  31  L.  B.  A.,  529. 

In  Wells  V.  Alexander,  130  N.  Y.,  642,  the  plaintiff 
made  a  proposition  by  letter  to  ^^ furnish"  certain  steam- 
ers owned  by  defendant  with  coal  for  the  year  1888,  at 
a  stipulated  price,  which  offer  defendant  accepted  by 
letter.  Thereafter,  and  until  about  the  middle  of  the 
year,  plaintiff  did  furnish  defendant  all  of  the  coal  re- 
quired for  the  use  of  the  steamers  named,  and  then  the 
defendant  sold  the  steamers,  and  ordered  no  more  coal, 
whereupon  the  plaintiff  sued  for  damages  for  breach  of 
the  contract  It  was  held  that  the  contract  bound 
plaintiff  to  furnish,  and  defendant  to  order,  and  pay  for, 
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all  the  co^  which  would  be  required  by  the  steamers 
mentioned  during  the  year  covered  by  the  contract ;  and 
while  the  amount  was  not  fixed^  and  could  not  have  been 
at  the  time  the  agreement  was  made,  yet  it  was  ascer- 
tainable by  its  terms,  and  therefore  certain  within  the 
maxim,  id  certum  est  quod  certum  reddi  potest  S.  C, 
15  L.  B.  A.,  218.  It  as  also  said  in  this  case  that  the 
fact  that  the  defendant  deemed  it  best  to  sell  the 
steamers  could  not  be  permitted  to  relieve  him  of  the 
obligation  to  take  the  coal  which  the  ordinary  and 
accustomed  use  of  the  ships  required;  that  the  provis- 
ions of  the  agreement  did  not  admit  of  a  construction 
that  it  was  to  terminate  in  the  event  of  a  sale  or  other 
disposition  of  the  ships  by  the  defendant.  130  N.  Y., 
646. 

A  contract  between  a  manufacturer  of  pig  iron  and 
one  engaged  in  a  business  requiring  the  use  of  pig  iron, 
"that  the  former  will  supply  to  the  latter,  and  the  latter 
will  purchase  from  him,  all  the  pig  iron  which  he  will 
need,  use,  or  consume,  in  his  business,"  for  a  fixed 
period,  was  held  valid  and  binding,  and  required  the 
purchaser,  the  appellee,  to  take  "such  a  quantity  of  pig 
iron  in  view  of  the  situation  and  business  of  appellee  as 
was  reasonably  required  and  necessary  in  its  manufac- 
turing business."  Nat.  Fur.  Co.  v.  Keystone  Mfg.  Co., 
110  111.,  427. 

A  contract  by  one  person  to  sell  another  "all  the  straw 
he  has  to  spare,  not  exceeding  three  tons,''  was  held 
valid  and  binding,  and  it  was  held  that  the  quantity 
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could  be  shown  by  parol  evidence.  Parker  v.  Pettit,  43 
N.  J.  Law,  512. 

And  a  contract  to  furnish  a  canning  factory  "all  the 
cans  they  will  use  for  packing  in  their  factory/'  during 
a  certain  period,  is  valid  and  binding.  E.  G.  Daily  Co. 
V.  Clark  Co.,  128  Mich.,  591. 

So,  in  a  contract  to  buy,  "all  the  ice  necessary"  to 
carry  on  the  purchaser's  business  during  a  stipulated 
period,  the  quantity  "is  measured  by  the  necessities  of 
the  business,  which  is  presumed  to  continue  for  the  time 
agreed  on."  Hicky  v.  O'Brien,  123  Mich.,  611,  49  L.  K. 
A.,  594. 

A  contract  to  furnish  "all  the  tire  steel  ...  which 
will  be  used  in  the  buyer's  works"  within  a 
fixed  period,  not  to  exceed  fourteen  thousand  sets,  not 
to  be.  less  than  ten  thousand  sets,  binds  the  purchaser 
to  take  and  the  seller  to  furnish  "the  quantity  reason- 
ably required  for  use  in  the  buyer's  works  up  to  the 
date  •named,  within  the  amounts  specified."  Stover 
Carriage  Co.  v.  Park  Steel  Co.,  104  Fed.,  200. 

A  contract  whereby  one  party  agrees  to  sell,  and  the 
other  to  buy,  all  the  oil  which  the  purchasers  "may 
require  for  their  own  use  for  a  period  of  twelve  months," 
was  held  valid  and  binding  on  both  parties,  it  appearing 
that  the  purchasers  owned  a  manufacturing  plant  at 
which  oil  was  used,  and  parol  evidence  being  admitted 
to  show  "its  daily  capacity  for  the  consumption  of  such 
oil  as  was  ordered."  The  written  contract  covered  three 
different  grades  of  oil  at  as  many    different    prices, 
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neither  the  total  quantity  nor  the  proportions  of  the 
different  grades  being  specified ;  but  the  court  held  that 
when  the  contract  was  "read  in  the  light  of  the  previous 
business  relations  of  the  parties^"  it  was  plain  that  it 
meant  that  the  purchaser  "should  buy  what  oil  it  should 
require  for  its  use  in  its  manufacturing  business."  Man- 
hattan Oil  Co.  V.  Richardson  Lumber  Co.,  113  Fed.,  923. 
The  substance  of  the  complainant's  contention  is 
that  when  the  parties  made  the  contract  they  had  in 
mind  some  standard  by  which  their  conduct  thereunder 
was  to  be  regulated ;  and  that  that  standard  must  be 
found  in  the  previous  relations  existing  between  the 
complainant  and  the  defendant's  immediate  predecessor 
which  it  had  incorporated  into  itself,  and  with  the 
defendant  itself  in  its  assumption  and  executing  of  the 
last  preceding  contract  with  such  predecessor.  It  was 
known,  of  course,  and  figured  in  the  calculations  of  the 
parties,  that  the  complainant  was  manufacturing 
twenty  different  kinds  of  stoves,  that  he  had  patterns 
therefor,  and  that  his  business  was  of  the  charactei* 
thus  indicated.  It  was  known  also  that  the  defendant 
was  buying  to  supply  a  special  character  of  trade,  and 
that  the  stove  business  was  uniform,  in  that  one  year 
with  another  the  same  trade  would  take  about  the  same 
assortment  of  grades  and  sizes.  Hence,  it  is  seen  that 
the  character,  kind,  and  quality,  in  short,  the  assortment 
of  stoves  covered  by  the  contract,  all  lay  within 
reasonable  limits,  and  could  be  ascertained  with  reason- 
able certainty.      It    cannot    be   doubted    that,  in  the 
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ordinary  course  of  business,  in  respect  to  which  men 
generally  make  their  calculations,  if  the  defendant  had 
carried  out  its  contract  and  ordered  the  five  thousand 
stoves,  it  would  have  ordered  substantially  the  same 
kinds  of  stoves  which  were  used  to  supply  the  same 
trade  under  previous  contracts  with  the  "Conklln  Fac- 
tory," as  it  anticipated  doing  when  the  contract  was 
entered  inta  Equally,  there  can  be  no  doubt,  under 
the  facts  found  by  the  court  of  chancery  appeals,  that 
the  defendant's  failure  to  carry  out  the  contract  by  or- 
dering the  five  thousand  stoves,  resulted  from  its  deter- 
mination, pending  the  running  of  the  contract,  to  drop 
a  certain  class  of  its  customers  which  it  had  previously 
supplied,  viz :  retail  dealers ;  having  dropped  these,  it 
then  desired  to  escape  from  the  contract,  and  is  now  us- 
ing the  element  of  apparent  uncertainty  supposed  to 
reside  in  the  contract,  to  elude  the  obligation  to  faith- 
fully carry  it  out.  It  is  the  duty  of  the  court,  however, 
to  ascertain,  if  it  can,  the  meaning  which  the  contract 
bore  in  the  minds  of  the  parties,  and  to  enforce  that 
meaning  or  intention.  For  the  purpose  of  discovering 
this  intention,  we  must  view  the  situation  of  the  parties 
and  their  surroundings  so  as  to  place  ourselves  in  the 
position  which  they  occupied,  and  thus  be  able  to  see  the 
things  spoken  of  in  the  contract  as  they  saw  them. 
Taking  this  point  of  view,  with  the  aid  of  the  facts  found 
by  the  court  of  chancery  appeals,  we  think  it  clear  that 
the  meaning  of  the  contract  is  as  above  indicated,  and 
that  this  enables  us  to  attain  substantial  certainty. 
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Ao  opposing  the  conclusion  thus  reax^hed,  we  are 

m 

referred  by  defendant's  counsel^  especially,  to  the  case 
of  Kimball  Bros.  v.  Dwre  Wells  d  Co.,  108  Iowa,  676. 
That  case,  however,  is  not  parallel  in  its  facts,  nor  does 
it  coyer  the  present  case  in  principle  In  that  case,  it 
is  true,  the  plaintilffs  agreed  to  famish  the  defendants 
certain  scales  known  as  ^'Columbia  Scales''  made  from 
patterns  then  in  use  by  the  Columbia  Scale  Company, 
which  the  defendant  was  to  sell  in  a  certain  territory 
named ;  and  it  is  also  true  that  there  were  sevens  differ- 
ent kinds  of  scales  of  the  particular  make  referred  to, 
selling  for  different  prices^  and  the  contract  did  not 
fi^ecify  what  special  kinds  of  scales  the  defendants  were 
to  take.  After  ordering  a  number  of  scales  the  defend- 
ants refused  to  take  any  more.  Thereupon,  the  plain- 
tiffs sued  for  damages.  The  contract  was  for  one  hun- 
dred and  fifty  sets  of  scales.  The  court  held  that  the 
plaintiffs  were  entitled  to  recover  damages  for  so  many 
sets  of  scales  as  the  defendants  had  refuaed  to  take  less 
than  the  contract  number,  but  that  they  would  only  be 
liable  for  the  cheapest  kind  of  scales,  on  the  theory  that 
the  choice,  or  selection,  lay  with  the  defendants.  One 
important  element,  however,  that  appears  in  the  present 
case,  did  not  appear  in  the  case  referred  to ;  that  is,  the 
previous  history  of  the  dealings  of  the  parties,  furnish- 
ing a  basis  for  ascertaining  the  assortment  of  goods 
which  they  had  in  mind. 
We  are  also  referred  to  the  case  of  Hixon  v.  Hixon, 

7  Hum.,  33,  wherein  it  appeared  that  a  defendant  had 


672  TENNESSEE  REPORTS.  [Vol.  113 

Hardvlck  t.  Can  Co. 

m 

contrsuited  to  pay  a  debt  either  in  Tennessee,  Alabama, 

m 

or  Georgia  money,  and  it  was  held  that  he  had  the  right 
to  settle  in  the  cheapest  money.  To  the  same  effect, 
Miller  v.  McKinney,  5  Lea,  93,  and  Miss,  d  Tenn.  B.  R. 
Co.  V.  Qreen,  9  Heisk.,  588,  593. 

These  cases,  and  others  of  the  same  kind,  cited  in  the 
brief  of  defendant's  counsel,  are  distinguishable  on  the 
ground  already  stated ;  the  vital  difference  between  the 
cases  referred  to  by  defendant's  counsel  and  the  case  be- 
fore the.  court,  being  found  in  the  fact  that  in  the  latter 
the  parties  in  dealing  with  each  other  had  reference  to 
former  dealings  between  them,  and  so  mutually  under- 
standing each  other,  contracted  with  reference  thereto, 
and  intended  that  substantially  the  same  course  of  con- 
duct should  be  pursued  between  them. 

On  the  grounds  stated,  we  are  of  opinion  that  the 
second  defense  is  not  well  made,  and  that  the  chancellor 
acted  correctly  in  directing  a  reference  on  the  basis  of 
such  former  dealings  between  the  complainants  and  the 
defendant  and  its  predecfessor. 

The  next  point  for  consideration  arises  in  the  follow- 
ing manner. 

On  the  3d  of  August,  1902,  after  the  breach  of  the 
contract,  the  complainant  gave  notice  to  the  defendant 
that  he  would  sell  the  goods  on  the  25th  of  the  same 
month,  unless  the  defendant  should  come  forward  and 
comply  with  the  terms  of  its  contract  The  goods  were 
not  sold  on  the  day  fixed  in  the  notice,  nor  at  any  other 
time  before  the  filing  of  the  bill,  but  afterwards,  in  fact 
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a  considerable  time  after  the  bill  had  been  filed.  The 
bill  was  filed  on  the  first  day  of  September,  1902,  to 
recover  damages  generally,  for  the  failure  of  the  de- 
fendant to  take  the  goods,  and  hence  really  for  the  dif- 
ference between  the  contract  price  and  the  market  value 
at  the  time  and  place  of  delivery.  It  did  not  seek  to 
recover  the  difference  between  the  contract  price,  and 
the  price  realized  upon  the  resale,  and  did  not  seek  to  re- 
cover the  expenses  of  such  resale,  and,  indeed,  could  not 
have  done  so,  because,  a^  stated,  the  resale  took  place 
after  the  bill  was  filed.  Yet  the  chancellor  decreed, 
"that  complainant  is  entitled  to  recover  the  deficiency, 
if  any,  between  the  price  realized  for  said  stoves  under 
such  resale,  and  the  price  which  complainant  would 
have  received  from  them  under  the  contract,  if  said 
stoves  had  been  taken  and  paid  for  by  defendant  in 
accordance  with  the  terms  of  the  contract,  and  iik  addi- 
tion thereto  the  reasonable  and  necessary  expense  to 
complainant  of  reselling  said  stoves^  and  of  caring  for 
them  and  keeping  them  in  salable  condition  until  they 
were  sold ;"  and  he  directed  a  reference  to  the  master  on 
this  basis,  and  the  decree  in  favor  of  the  complainant, 
before  referred  to,  was  based  upon  a  report  made  by  the 
master  pursuant  to  the  terms  of  the  decree  above  stated. 
The  court  of  chancery  appeals  affirmed  this  action  of 
the  chancellor.  The  question  now  to  be  determined  is 
whether  this  action  was  correct. 

In  order  to  a  more  satisfactory  disposition  of  the  mat- 

113  Tenn — 43 
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tep,  we  shall  consider  the  law  applicable  to  both  executed 
and  executory  contracts  of  sale,  in  respect  of 
the  vendor's  right  of  resale  upon  the  purchaser's  refusal 
to  take  the  goods. 

Before  proceeding  further,  we  pause  to  state  the 
meaning  which  we  attach  to  the  terms  "executed"  and 
"executory"  'as  applied  to  contracts  of  sale. 

As  pointed  out  by  Mechem  in  his  work  on  Sales,  there 
is  in  the  authorities  a  want  of  precision  in  the  use  of 
the  term  "sale."  "It  seems  impossible,"  says  this  author, 

"for  courts  and  text- writers  to  agree  either  as  to  the 
meaning  of  the  word  or  as  to  the  essential  elements  of 
the  idea  which  it  represents.  According  to  some,  the 
sale  is  the  transfer  of  the  title ;  according  to  others,  it  is 
the  agreement  to  transfer.  In  the  case  of  the  agreement 
for  the  present  transfer,  where  the  law  executes  the 
agreeihent  by  deeming  the  title  as  transferred  accord- 
ingly, it  can  be  matter  of  small  moment  whether  the 
word  be  applied  to  the  agreement  or  to  the  transfer, 
because  the  making  of  the  former  operates  at  once  to 
effectuate  the  latter ;  but  where  time,  or  the  perform- 
ance of  conditions,  is  to  intervene  between  the  agreement 
and  the  transfer,  it  is  necessary  to  have  appropriate 
words  to  indicate  these  two  ideaa  It  is  indeed  true, 
here,  that  the  effectual  thing  upon  which  the  law  oper- 
ates to  produce  the  transfer  is  still  the  agreement  of  the 
parties ;  but  before  the  law  so  operates  the  agreement 
of  the  parties  requires  to  be  aided,  supplemented,  or 
completed,  by  the  lapse  of  time,  or  the  J)erformance  of 
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conditions  precedent,  and  during  this  interval  the  atti- 
tude, or  relation,  of  the  parties,  needs  often  to  be  defi- 
nitely determined.  .  .  .  The  common  law  clearly 
recognized  these  two  forms  and  applied  to  each  a  well- 
known  name.  Thus^  if  by  the  terms  of  the  agreement 
the  property  in  the  thing  sold  passed  immediately  to 
the  buyer,  the  contract  was  termed  in  the  common  law, 
*a  bargain  and  sale  of  goods ;'  but  if  the  property  in  the 
goods  was  to  remain  for  the  time  being  in  the  seller,  and 
only  to  pass  to  the  buyer  at  a  future  time,  or  on  the  ac- 
complishment of  certain  conditions,  as  for  example,  it 
was  necessary  to  weigh,  or  measure  what  was  sold  out  of 
the  bulk  belonging  to  the  vendor,  then  the  contract  was 
called  in  the  common  law,  an  executory  agreement. 
The  attempt  to  distinguish  these  forms  hfi^s  frequently 
been  made  by  applying  the  term  ^executed  sale,'  to  the 
former,  and  ^executory  sale'  to  the  latter;  but  this  at- 
tempt has  not  proved  entirely  satisfactory,  not  only  be- 
cause the  terms  have  not  always  been  used  in  the  same 
sense,  but  because  the  so-called  ^executed  sale'  may  be 
executed  in  part  only ;  that  is,  so  far  as  to  pass  the  title 
while  it  remains  executory  in  part,  as  where  delivery  or 
payment  is  postponed.    Idem,  sees.  5  and  6. 

The  common  law  nomenclature  was  adopted  in  our 
case  of  Harding  v.  Metz,  and  the  distinction  noted  be- 
tween the  two  classes  of  contracts  in  the  following  lan- 
guage :  "If  parties  agree  upon  the  terms  of  sale  of  per- 
sonalty, and  annex  no  condition  to  the  contract,  the 
property  passes  to  the  buyer  without  delivery,  or  tender 
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of  price.  Potter  v.  Coivard^  Meigs,  22 ;  Benj.  on  Sales, 
218.  This  is  a  bargain  and  sale  as  distinguished  from 
an  executory  agreement.  Benj.  on  Sales,  213.  The 
latter  contemplates  that  something  is  to  be  done  to  com- 
plete the  sale,  such  as  weighing,  selecting,  delivering,  or 
other  act,  and  is  converted  into  a  bargain  and  sale  by 
the  appropriation,  in  the  mode  agreed  upon,  of  specific 
goods  to  the  contract.  Id.,  217.  In  either  case,  as  soon 
as  the  specific  goods  sold  are  ascertained,  either  by  the 
original  contract  or  subsequent  appropriation,  the  prop- 
erty vests  in  the  buyer  without  payment,  if  no  condition 
be  annexed  to  the  contract.'^  1  Tenn,  Chy.,  610,  611,  612. 
So  soon  as  the  vendee  says^  "I  will  pay  the  price  de- 
manded," and  the  vendor  says,  "I  will  receive  it,"  the 
vendee  has  the  right  to  demand  the  thing  sold,  and  the 
vendor  the  consideration ;  they  are  mutually  entitled, 
the  one  to  his  action  for  the  thing,  and  the  other  to  his 
action  for  the  prica  Potter  v.  Coward,  supra;  Pulse  v. 
State,  5  Hum.,  108,  109 ;  Rawls  v.  Patterson,  1  Bax., 
372;  Bond  V.  Greemcald,  4  Heisk.,  463;  Shaddon  v. 
Knott,  2  Swan,  362 ;  Broyles  v.  Lovyry,  2  Sneed,  25 ; 
Bush  V.  Barfield,  1  Cold.,  93;  Williams  v.  Allen,  10 
Hum.,  338 ;  Barker  v.  Reagan,  4  Heisk.,  593.  When  the 
contract  is  complete  according  to  the  agreement  of  the 
parties,  leaving  nothing  further  to  be  done  by  either, 
then  the  title  passes,  although  there  is  no  formal  deliv- 
ery or  payment  of  the  money.  R.  R.  Co.  v.  Ford,  11 
Heisk.,  390 ;  Barfcer  v.  Freeland,  91  Tenn.,  112.  But 
this  rule  will  prevail  only  in  the  absence  of  a  contrary 
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stipulation.  The  parties  may  annex  any  qualifleation 
to  the  general  terms  of  the  contract  that  they  may  agree 
upon,  and  the  title  will  not  pass  when  it  appears  from 
the  contract  that  the  parties  interested  in  it  intended 
it  should  not.     Id. 

In  the  use  of  the  expression  "executed  contracts  of 
sale"  herein,  we  mean  those  in  which  the  title  to  the 
goods  has  passed ;  by  the  expression,  "executory  con- 
tracts of  sale,"  we  indicate  those  in  which  the  title  has 
not  passed. 

Under  the  former  the  property  belongs  to  the  vendee, 
and  the  vendor  in  making  the  resale  sells,  as  his  agent. 
If  the  resale  has  been  properly  made,  that  is,  fairly,  and 
after  reasonable  notice,  and  with  proper  diligence,  it 
fixes  absolutely  the  amount  due  from  the  vendee  to  the 
vendor,  that  is,  the  difference  between  the  contract 
price  and  the  price  realized  upon  such  resale,  and  the 
action  is  for  that  sum  with  interest,  and  with  exi)enses 
added.  McClure  d  Crozier  v.  Williams^  5  Sneed,  717 ; 
Willia/ms  y.  Godwin^  4  Sneed,  557 ;  Barker  v.  Reagan,  4 
Heisk.,  590;  Slaughter  v.  Marlow  (Ariz.),  31  Pac.  Rep., 
547 ;  2  Mechem  on  Sales,  sec.  1643. 

Does  a  different  rule  apply  in  the  case  of  executory 
contracts  of  sale?  Defendant's  counsel  insist  that  there 
is  a  different  rule  for  this  class  of  cases,  and  cite  in 
support  of  their  contention  the  case  of  Cherry  Valley 
Iron  Works  v.  Florence  Iron  River  Co.,  64  Fed  Rep., 
569.  The  case  is  in  point ;  but  a  careful  examination 
of  the  question  has  convinced  us  that  the  weight  of  au- 
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thority,  in  this  country,  is  the  other  way.  American  Hide 
d  Leather  Co.  v.  Chalkly  &  Go.  (Va,,  1903),  44  S.  E., 
705;PrattY.Freema4id  Sons  Mfg.  Co.  (Wia,  1902), 
92  N.  W.,  368;  Nelson  v.  Col.  Hirsch  d  Sons  Iron  (B 
Rail  Co.  (Mo.),  77  S.  W.,  590,  595;  John  A.  Roebling 
Sons  Co.  Y.  Lockstitch  Fence  Co.  (111.),  22  N.  E.,  518; 
Cole  V.  Zucwrello,  104  Tenn.,  64 ;  2  Mechem  on  Sales, 
seca  1645-1649,  1689,  1690,  1692;  24  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.),  1139,  1140. 

In  Americam,  Hide  d  Leather  Co.  v.  Chalkly  d  Co., 
supra,  it  is  said :  .  "The  doctrine  is  that  where  a  con- 
tract of  sale  is  executory,  and  the  title  and  possession 
still  remain  in  the  seller,  his  remedy  against  the  buyer 
who  wrongfully  refuses  to  accept  and  pay  for  the  goods, 
is  an  action  of  assumpsit  on  a  special  count  to  recover 
damages  for  the  breach  of  the  contract. 

"It  is  said  that  the  seller  cannot  maintain  an  action 
for  the  agreed  price,  as  he  could  do  if  the  title  had 
passed,  but  must  sue  for  indemnity  for  the  loss  of  his 
bargain ;  the  quantum  of  damages  which  he  has  sus- 
tained, and  the  measure  of  his  recovery  being  the  diflfer- 
ence  between  the  contract  price  of  the  goods  and  the  net 
price  which  they  produce  at  a  resale,  fairly  made,  after 
deducting  all  expenses  incurred  by  the  seller,  in  taking 
care  of  the  goods  and  selling  them. 

"In  such  case  the  seller  should  give  the  buyer  notice 
that  he  intends  to  sell,  and  hold  him  responsible  for  the 
loss.    This  notice,  is  will  be  observed,  is  not  a  notice  of 
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resale,  but  a  notice  that  the  seller  will  assert  his  right 
of  resale,  and  bind  the  buyer  by  the  price  obtained. 

"In  the  case  in  judgment  the  property  in  the  goods 
had  not  passed.  The  contracts  were  for  the  sale  of  non- 
specific hides^  being  an  agreement  merely  to  sell  hides 
of  a  particular  description.  But  the  specific  hides  upon 
which  the  contracts  were  to  operate  had  not  been  agreed 
upon,  and  the  rule  in  such  case  is  that  the  property  in 
the  goods  does  not  pass  until  an  appropriation  of  the 
specific  goods  has  been  made  with  the  assent  of  both 
seller  and  buyer.     Benj.  Prin.  of  Sales>  rule  23,  p.  81. 

"In  the  case  at  bar  plaintiff  notified  1;he  defendant 
that  he  would  sell  the  hides  at  his  risk,  unless  re- 
ceived.'* 

In  that  case  the  defendant  below  was  held  liable  for 
the  exi)ense  of  sale,  or,  the  same  thing,  credited  with 
the  proceeds  of  sale,  less  the  expense. 

In  Pratt  v.  Freema/n  &  Sons  Mfg,  Co,,  supra,  it  is 
said :  "Immediately  upon  the  vendee's  refusing  or  neg- 
lecting, when  required  to  do  so,  to  comply  with  the  sale 
contract  by  paying  for  the  property  and  so  accepting 
delivery  thereof,  the  cause  of  action  of  the  vendor  be- 
comes complete,  and  his  right  to  enforce  the  same  by 
such  appropriate  remedies,  as  he  may  elect  to  pursue, 
perfect.  If  he  chooses  to  liquidate  his  damages  by  a 
sale  of  the  property,  and  incidentally  to  recover  his  loss 
so  far  as  the  proceeds  of  sale  will  effect  that  result,  fail- 
ure to  give  notice  of  the  intention  to  sell  the  property, 
and  failure  to  do  that  which  is  reasonably  necessary  to 
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secure  the  best  price  obtainable  therefor,  does  not  give 
the  vendee  any  right  to  rescind  his  contract,  but  renders 
the  result  of  the  sale  not  binding  on  him  as  to  the 
amount  of  the  vendor^s  los&  by  the  former's  breach,  and 
he  will  remain  liable  to  the  latter  for  the  full  market 
value  of  the  property  less  his  actual  damages,  inde- 
pendently of  the  sale.  The  sale,  in  such  circumstances, 
is  but  a  method,  as  before  indicated,  of  enforcing  a  right 
to  damages  for  breach  of  contract,  one  of  making  evi- 
dence of  the  precise  amount  of  such  damages.  The  sale, 
when  properly  conducted,  the  executory  vendee  having 
been  so  notified  of  the  intention  to  make  it  as  to  give 
him  reasonable  opportunity  to  prevent  it  by  paying  his 
debt,  constitutes  a  basis  binding  on  him,  for  computing 
the  damages  for  which  he  is  liable.  The  rule  govern- 
ing the  subject  was  laid  down  in  T.  B.  8cott  Lumber  Go, 
V.  Hafner  Lothman  Mfg.  Co.,  91  Wis.,  667,  65  N.  W.,  513, 
in  these  words: 

"If  a  resale  is  made,  and  the  evidence  shows  that  all 
reasonable  efforts  were  made  to  secure  the  best  price 
obtainable,  or  that  the  price  obtained  was  a  fair  one,  it 
settles  the  question  of  the  market  value,  so  that  the 
damages  become  liquidated. 

"The  idea  is  that  when  the  executory  vendee  of  prop- 
erty breaks  his  agreement  to  take  and  pay  for  the  prop- 
erty, the  measure  of  damages  is  the  difference  between 
the  market  value  thereof,  and  the  contract  price ;  but  the 
vendor  must  necessarily  establish  that  as  a  basis  for  his 
claims.     If  he  sues  for  his  damages  without  selling  the 
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property,  or  without  selling  the  same  with  proper  re- 
gard to  the  rights  of  the  executory  vendee,  he  takes  upon 
himself  the  burden  of  establishing  the  fair  market  value 
of  the  goods  at  the  time  of  the  breach.  So,  it  is  said, 
that  notice  to  the  vendee  of  the  vendor's  intention  to 
make^the  sale,  and  the  sale,  with  proper  r^ard  to  the 
interests  of  the  former,  merely  creates  definite  and  con- 
clusive evidence  of  such  market  value.  T.  B.  Scott  Lum- 
her  Co.  v.  Hafner  Lothman  Mfg.  Co.,  supra ;  Oehl  v.  Pro- 
duce Co.,  105  Wis.,  573,  81  N.  W.,  666 ;  Davis  Sulphur 
Ore  Co.  V.  Atlanta  Guano  Co.,  109  Ga.,  607,  34  S.  E., 
1011 ;  Mechem  on  Sales,  1649,  1650." 

It  is  a  sound  deduction  from  the  foregoing  principles 
that  if  the  complainant  seeks  to  recover  the  damages 
liquidated  by  a  resale,  he  must  sue  therefor.  He  cannot 
sue  fdr  damages  generally,  and,  by  virtue,  of  a  resale 
made  after  the  filing  of  the  bill,  recover  such  liquidated 
damages  together  with  the  expenses  incurred  in  effecting 
such  sale.  When  the  damages  have  been  so  liquidated, 
the  right  of  action  is  to  recover  those  damages,  and  the 
expenses  incurred  in  elBfecting  the  liquidation.  If  the 
sale  has  been  properly  made  it  is  binding  on  the  vendee, 
and  also  binding  on  the  vendor.  He  has  elected  to 
adopt  that  remedy  out  of  the  three  {Cole  v.  Zuxmrello, 
supra;  Van  Brocklen  v.  Smeallie,  140  N.  Y.,  70,  75), 
which  the  law  allows  to  him.  We  do  not  say  that  if  a 
vendor  has  made  an  ineffectual  sale,  one  not  binding 
on  the  vendee  by  reason  of  the  absence  of  a  proper  noticie 
upon  the  subject,  or  the  existence  of  some  other  defect, 
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he  could  not  sue  for  and  recover  his  damages  on  showing 
the  market  value  at  the  time  and  place  of  delivery,  by 
other  evidence,  and  so  furnishing  a  basis  for  ascertain- 
ing the  difference  between  such  market  value  and  the 
contract  price.  What  we  do  hold  is  that  if  he  base  his 
right  to  recover  as  to  amount,  upon  a  resale,  such  re- 
sale must  be  made  before  the  filing  of  the  bill. 

From  the  forgoing  discussion,  it  is  apparent  that  the 
chancellor  and  the  court  of  chancery  appeals  were  in 
error  in  rendering  a  decree  in  favor  of  the  complainant 
on  the  ba£^is  of  the  resale  made  after  the  filing  of  the 
bill. 

For  this  error  the  decree  will  be  reversed  and  the 
cause  remanded  for  a  retrial,  with  leave  to  the  com- 
plainant to  take  a  reference  under  the  bill  as  at  present 
framed,  to  ascertain  the  damages  sustained  by  the  com- 
plainant by  the  breach  of  the  contract  on  the  part  of  the 
defendant,  the  measure  of  w^hich  damages  will  be  the 
diflference  between  the  contract  price  and  the  price  at  the 
time  and  place  of  delivery.  On  this  reference  the  testi- 
mony taken  concerning  the  price  realized  upon  resale, 
where  otherwise  competent,  may  be  read  for  what  it  may 
be  worth  towards  showing  the  market  price  at  the  time 
and  place  of  delivery,  but  not  as  conclusive  on  said 
question. 

Other  points  made  in  the  briefs  of  counsel  are  con- 
sidered and  disposed  of  in  a  memorandum  opinion  filed 
with  the  record,  but  they  need  not  be  adverted  to  here. 

Let  a  decree  be  entered  as  above  indicated.  The  com- 
plainant will  pay  the  costs  of  the  appeal. 
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NashviIjIiB,  Chatta:nooga  &  St.  Louis  Rt.  t>.  Sansom. 
{Nashville.    December  Term,  1904.) 

1.  NONSUIT.     When  allowed  in  Jory  cases. 

In  cases  triable  by  a  jury,  the  plaintllE  may  take  a  nonsuit 
"at  any  time  before  the  Jury  retires/'  that  is,  before  the  jury 
has  begun  "to  consider  of  their  verdict." 

Code  cited  and  construed:  Sees.  4689,  4690  (S.);  sees.  3678,  3679 
(M.  &  v.);  sees.  2964,  2965  (1858). 

2.  SAMB.    When  allowed,  where  trial  is  by  court. 

Where  the  trial  is  by  the  court  Instead  of  the  jury,  a  nonsuit 
can  only  be  taken  before  the  case  is  finally  submitted  to  the 
court 

Code  cited  and  construed:  Sec.  4691  (S.);  sec.  3680  (M.  &  V.); 
sec.  2966  (1858). 
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8.    DBHTTBBBB  TO  jEVIDENOB.    Effect  of,  is  to  withdraw  case 

from  Jury. 

When  a  demurrer  to  the  evidence  is  filed  and  issue  joined  thereon 

the  case  is  withdrawn  from  the  consideration  of  the  Jury  and 

becomes  a  matter  to  be  tried  by  the  court.    (Post,  pp,  687-691.) 

Cases  cited  and  approved:  Hopkins  v.  Railroad,  96  Tenn.,  409- 
423;  Mfg.  Co.  v.  Morris,  105  Tenn.,  654;  Railroad  v.  Dowd,  9 
Heisk.,  179,  184,  187;  Suydam  v.  Williamson,  20  How.,  427;  Van 
Stone  V.  Mfg.  Co.,  142  U.  S.,  134. 

4.  SAME.    Same.    Motion  for  nonsuit  too  late,  when.    Oase  in 
Judgment. 

The  plaintifE  instituted  her  action  to  recover  damages  for  the 
wrongful  killing  of  her  husband.  A  Jury  was  impaneled  to 
try  the  issue,  and  plaintiff  introduced  her  evidence,  to  which 
the  defendant  railway  company  demurred,  and  issue  was  joined 
thereon.  After  argument,  by  the  respective  counsel  on  the 
merits  of  the  demurrer,  had  been  closed,  the  plaintiff  moved 
for  leave  to  take  a  nonsuit,  which  was  granted  and  her  suit 
dismissed.  Defendant  duly  excepted,  prayed  and  was  granted 
an  appeal. 

Held,  the  effect  of  the  demurrer  to  the  evidence  was  to  with- 
draw the  case  from  the  Jury  and  after .  argument  on  the  de- 
murrer had  been  closed  the  case  was  "finally  submitted  to  the 
court,"  and  plaintiff  was  no  longer  entitled  to  take  a  nonsuit. 

5.  dUESTIOK  BE8EBVED.    Discretion  of  court  over  question 
of  nonsuit. 

Whether  the  trial  Judge  is  vested  with  discretion  to  grant  leave 
to  take  a  nonsuit,  when  the  time  for  taking  same  had  passed 
when  the  motion  was  made,  was  reserved. 


FROM  GRUNDY. 


Appeal  in  error  from  the  Circuit  Court  of  Gpundy 
County. — Joseph  G.  Higgins,  Judge. 
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Claude  Wallbe,  J.  J.  Ltnch^  C.  H.  Gaenbb  and  W. 
D.  Speaes,  for  Railway. 

T.  J.  Alexander  and  T.  M.  Lockhaet,  for  Sansom. 


Me.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  circuit  court  of 
Grundy  county  to  recover  damages  for  the  alleged 
wrongful  killing  of  John  W.  Sansom,  the  husband  of  the 
plaintiff  below.  A  jury  was  impaneled  to  try  the 
cause,  and  the  plaintiff  introduced  her  evidence.  After 
the  plaintiff  had  introduced  all  of  her  testimony,  the 
defendant  demurred  to  the  evidence,  and  the  plaintiff 
joined  issue  thereon.  The  merits  of  the  demurrer  were 
then  argued  before  the  court  by  the  respective  counsel. 
After  this  discussion  was  closed  the  plaintiff  moved  the 
court  for  leave  to  take  a  nonsuit.  This  motion  was 
granted,  and  the  plaintiff's  case  was  accordingly  dis- 
missed, without  any  action  upon  the  demurrer.  To  this . 
judgment  the  defendant  below,  who  is  the  plaintiff  in 
error  here,  excepted,  and  prayed  an  appeal  to  this  court, 
and  has  assigned  errors. 

The  point  raised  here  is  that  under  our  statute  the 
motion  for  leave  to  take  a  nonsuit  came  too  late. 

We  have  three  sections  bearing  upon  the  subject. 
They  are  as  follows : 

Shannon's  Code,  sec.  4689 :     "The  plaintiff  may,  at 
any  time  before  the  jury  retires,  take  a  nonsuit  or  dis- 
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miss  his  action  as  to  any  one  or  more  defendantsj,  but 
if  the  defendant  has  pleaded  a  set-off  or  counterclaim, 
he  may  elect  to  proceed  on  such  counterclaim  in  the 
capacity  of  a  plaintiff." 

Section  4690 :  "The  defendant  may,  in  like  manner, 
withdraw  his  counterclaim  at  any  time  before  the  jury 
retires  to  consider  of  their  verdict." 

Section  4691 :  "If  the  trial  is  by  the  court  instead  of 
the  jury  the  nonsuit  or  dismissal  provided  for  in  the 
last  two  sections  shall  be  made  before  the  cause  is  finally 
submitted  to  the  court,  and  not  afterwards." 

The  counsel  for  the  respective  parties  have  argued  the 
case  somewhat  at  cross-purposes ;  it  having  been  insisted 
for  defendant  in  «rror  that  the  decision  should  be  gov- 
erned by  section  4689,  and  for  plaintiff  in  error  that  it 
should  be  governed  by  section  4691. 

The  first  theory  advanced  for  the  defendant  in  error 
is  that  the  case  remained  before  the  jury  notwithstand- 
ing the  demurrer  to  the  evidence,  and  that  the  right  to 
take  a  nonsuit  had  not  been  lost,  because  it  does  not 
appear  that  the  jury  had  retired  from  the  box  at  the 
time  the  motion  was  made.  The  theory  advanced  for 
the  plaintiff  in  error  is  that,  when  issue  was  joined  on 
the  demurrer  to  the  evidence  the  case  was  taken  froip 
the  jury,  and  at  once  became  a  matter  to  be  tried  before 
the  court ;  and  that,  when  the  argument  was  concluded, 
the  case  was  thereby  finally  submitted  to  the  court,  and 
it  was  then  too  late  to  take  a  nonsuit. 

We  are  of  opinion  that  the  position  of  the  defendant 
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in  error  is  untenable.  Reading  sections  4689  and  4690 
together,  it  is  perceived  that  by  the  retiring  of  the  jury 
is  meant  the  point  of  time  when  the  case  is  submitted 
to  them  "to  consider  of  their  verdict'*  The  reference  is 
to  the  practice  of  the  actual  withdrawal  of  the  jury  from 
the  box  for  the  purpose  indicated.  Sometimes,  however, 
after  the  argument  is  closed,  and  all  instructions  have 
been  delivered  to  them,  the  jury  are  permitted  to  make 
up  their  verdict  in  the  box  without  an  actual  retiring 
for  the  purpose.  We  are  of  opinion  the  l^islature  in- 
tended that  the  right  to  take  a  nonsuit  in  a  jury  case 
should  finally  cease  when  the  jury  should  properly  begin 
"to  consider  of  their  verdict,"  under  the  law  as  above 
stated,  whether  there  should  be  an  actual  withdrawal 
from  the  jury  box  or  not.  The  substance  of  the  matter 
is  that  there  shall  be  no  nonsuit  allowed  after  a  case  has 
been  fully  committed  to  the  consideration  of  the  jury. 

In  the  case  referred  to  in  the  preceding  paragraph 
there  is  a  duty  devolved  upon  the  jury  to  determine  the 
facts  admitted  in  evidence  before  them,  and  to  apply 
thereto  the  instructions  delivered  to  them  by  the  court, 
for  the  purpose  of  rendering  a  verdict  thereon.  But 
when  there  is  a  demurrer  filed  to  the  evidence  the  case 
is  withdrawn  from  the  jury,  the  court  gives  them  no 
instructions,  and  it  is  not  in  their  power  to  render  a  ver- 
dict, the  facts  being  fully  ascertained  by  the  joinder  in 
demurrer.  It  is  true  the  case,  after  having  been  so 
withdrawn,  may  be  again  submitted  to  them  for  the 
purpose  of  estimating  damages,  if  the  judge  overrules 
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the  demurrer ;  but  until  it  is  so  committed  to  them  again 
it  is  as  fully  out  of  their  control  as  if  it  had  never 
passed  thereunder.  The  circuit  judge,  on  overruling  the 
demurrer,  may  submit  the  case  for  the  assessment  of 
damages  to  the  same  jury  or  to  a  new  jury,  as  he  may 
deem  best.  Of  course,  if  he  should  promptly  decide  the 
questions  arising  on  the  demurrer  against  the  defend- 
ant, he  would  submit  the  case  again  to  the  same  jury, 
unless  that  jury  had  been  previously  directed  to  with- 
draw from  the  box.  However,  the  circuit  judge  is  not 
compelled  to  decide  such  matters  promptly,  but  may 
hold  them  under  advisement,  and  we  suppose,  as  a  mat- 
ter of  fact,  the  judges  do  frequently  hold  them  under 
advisement  for  a  day  or  two,  or  several  days,  for  the 
purpose  of  making  such  investigations  as  they  deem 
the  merits  of  the  questions  raised  require  of  them.  So 
it  is  not  the  duty  of  the  circuit  judge  to  decide  the  de- 
murrer at  once.  He  may  do  so  or  he  may  take  time  for 
consideration.  The  probability  that  time  may  be  re- 
quired for  the  purpose  of  examining  authorities  and  for 
reflection,  extending  over  several  days,  it  may  be,  is  in- 
consistent with  the  view  that  the  jury  previously  impan- 
eled are  still  attached  to  the  particular  case,  with  their 
functions  merely  suspended,  awaiting  the  action  of  the 
trial  judge.  No  circuit  court  could  be  properly  con- 
ducted in  this  manner.  There  might  be  at  the  same 
time  several  juries  outstanding  with  suspended  func- 
tions, and  all  other  work  of  the  court  blocked,  awaiting 
the  decision  of  the  judge  upon  the  demurrer.     We  con- 
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clud^  therefore,  that  the  only  proper  view  of  this  phase 
of  the  matter  is  that  the  case  is  completely  withdrawn 
from  the  jury  and  is  submitted  to  the  court. 

Such  was  the  status  in  the  present  case  when  the  mo- 
tion for  leave  to  take  a  nonsuit  was  made.  The  case 
had  been  withdrawn  from  the  jury  and  submitted  to  the 
court.  It  was  then  controlled  by  section  4691.  There 
was  a  final  submission  to  the  court  when  the  argument 
on  the  demurrer  to  the  evidence  was  at  an  end.  The 
section  of  the  Code  last  referred  to  provides  that,  when 
the  case  has  reached  this  stage,  no  nonsuit  shall  be  al- 
lowed. The  language  is  that  the  nonsuit  shall  be  taken 
"before  the  cause  is  finally  submitted  to  the  court,  and 
not  afterwarda" 

What  has  just  been  said  is  re-enforced  by  the  follow- 
ing principles  laid  down  in  our  cases,  showing  the  effect 
of  the  demurrer  to  the  evidence  in  withdrawing  the  case 
completely  from  the  jury  originally  impaneled  for  the 
trial  of  it : 

In  Hopkins  v.  Railroad,  96  Tenn.,  409,  421,. 34  S.  W., 
1029, 1032,  32  L.  R.  A.,  354,  it  is  said :  "When  a  party 
wishes  to  withdraw  from  the  jury  the  application  of  the 
law  to  the  facts,  he  may,  by  consent  of  the  court,  demur 
in  law  upon  the  evidence,  the  effect  of  which  is  to  take 
from  the  jury,  and  refer  to  the  court,  the  application 
of  the  law  to  the  facts ;  and  thus  the  evidence  is  made  a 
part  of  the  record,  and  is  considered  by  the  court  as  in  a 
case  of  a  special  verdict" — citing  with  approval  Suydam 

113  Tenn^  44 
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V.  Williamson^  20  How.,  427, 15  L.  Ed.,  978 ;  Van  Stone 
V.  Mfg.  Co.,  X42  U.  S.,  134,  12  Sup.  Ct,  181,  35  L.  Ed., 
961. 

AgaiB :  ^^It  is  not  necessary  that  the  damages  should 
be  assessed  by  the  jury  originally  called  to  try  the  case, 
although  that  jury  may  aBsess  them,  but  another  jury 
may  be  called  to  assess  the  damages.''  96  Tenn.,  423, 
34  S.  W.,  1032,  32  L.  B.  A.,  354. 

Again:  "When  it  appears  there  is  no  conflict  in  the 
evidence,  but  the  facts  are  all  admitted,  we  fail  to  per- 
ceive what  is  to  be  submitted  to  the  jury.  And  if  the 
court  may  apply  the  law  upon  a  special  verdict  settling 
controverted  facts,  why  may  not  the  court  make  appli- 
cation of  the  law  upon  facts  which  are  undisputed,  and 
are  all  admitted  by  the  demurrer  of  the  defendant?"  96 
Tenn.,  454,  455,  34  S.  W.,  1040,  32  L.  R.  A.,  354. 

Again:  "The  defendant,  by  demurring,  rests  his 
whole  case  upon  the  ld.w,  and,  the  law  being  adjudged 
against  him,  his  demurrer  is  overruled,  and  the  damages 
must  be  assessed  upon  the  facts  already  in  evidence." 
Mfg.  Co.  V.  Morris,  105  Tenn.,  654,  659,  58  S.  W.,  651, 
653. 

As  to  the  assessment  of  damages,  when  the  demurrer 
to  the  evidence  is  overruled,  the  practice  then  to  be 
followed  bears  a  close  analogy  to  that  pursued  in  cases 
of  judgment  by  default,  wherein  it  is  held  {Raiiroad  v. 
Doivd,  9  Heisk.,  179,  184-187)  that  the  plaintiff  may 
have  a  jury  impaneled,  and  the  damages  assessed  at 
once,  or  the  case  may  go  over  to  the  next  term,  and 
take  its  regular  place  on  the  docket,  to  be  called  in  due 
course  when  reached  on  the  calendar,  for  ascertainment 
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of  the  amount  of  damages;  with  the  difference  that  no 
new  evidence  can  be  introduced  under  the  former,  but 
the  amount  of  damages  must  be  determined  by  the  jury 
from  the  facts  set  out  in  the  demurrer.  105  Tenn.,  654, 
58  S.  W.,  651. 

It  is  insisted  for  the  plaintiff  that,  even  if  the  court 
should  hold  that  the  time  for  taking  the  nonsuit  had 
passed  when  the  motion  therefor  was  made,  yet  a  discre- 
tion remained  to  the  court  below  to  grant  or  refuse ;  cit- 
ing Cyc,  vol.  14,  p.  403.  We  do  not  say  that  a  case 
might  not  arise  under  which  the  court  would  have  such 
discretion;  nor  do  we  hold  that  the  court  would  have 
that  discretion.  It  is  unnecessary  to  pass  upon  the 
point  in  the  present  opinion,  for  the  reason  that  there 
is  nothing  in  the  case  before  us  to  take  it  out  of  the  or- 
dinary, or  to  move  the  discretion  of  the  court  for  special 
action.  Moreover,  it  is  observable,  upon  a  perusal  of 
the  sections  of  the  Code  quoted,  when  considered  in  the 
light  of  the  common  law  as  it  existed  when  the  statutes 
were  passed  on  which  the  Code  sections  were  based,  that 
it  was  the  purpose  of  the  legislature  to  confine  the 
right  strictly  within  the  limits  laid  down.  We  do  not 
think  we  have,  in  this  case,  the  power  to  pass  the  bounds 
fixed.  We  have  considered  the  authorities  presented 
from  other  jurisdictions,  but  find  them  of  small  use, 
since  the  case  must  be  decided  upon  a  construction  of 
our  own  statutes. 

It  results  that  the  judgment  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  action  on  the 
demurrer,  and  for  further  proceedings. 
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Brannon  V.  Wbight  et  al. 
{NdshvUle.    December  Term,  1904.) 

1.  GUARDIAN'S  BOND.    Suit  on,  in  name  of  ward. 

A  suit  on  a  guardian's  bond  may  be  maintained  In  a  court  of 
equity  by  a  ward,  after  reaching  his  majority,  in  his  own  name; 
although  the  State  Is  a  proper  party,  and  the  correct  practice 
is  to  bring  the  suit  in  the  name  of  the  State,  for  the  use  of  the 
ward. 

Code  cited  :  Sec.  4494  (S.). 

Cases  cited:  Johnson  v.  Molsbee,  5  Lea,  444;  Brandon  y.  Mason, 
1  Lea.  628. 

2.  SAME.    Sureties  may  be  sued  without  principal. 

The  sureties  on  a  guardian's  bond  may  be  sued  in  an  actiim  on 
the  bond,  without  joining  the  guardian. 

Code  cited:  Sees.  4484,  4486  (S.);  sees.  3484,  3486  (M.  &  V.); 
sees.  2787,  2789    (1858). 

3.  SAME.    Same.    Proper  practice. 

It  is  ordinarily  the  better  practice  to  make  the  guardian  a  party 
along  with  the  sureties,  so  that  the  amount  of  the  liability  may 
be  properly  fixed;  but  there  is  no  reason  for  doing  so  where 
there  Is  no  dispute  as  to  the  amount,  or  as  to  the  liability  of  the 
guardian  who  Is  dead  and  has  no  administrator,  and  whose  es- 
tate is  insolvent 

4.  SAME.    Sureties  may  be  sued  without  administration  on  estate 
of  guardian. 

An  action  may  be  maintained  against  the  sureties  on  the  bond 
of  a  deceased  guardian,  without  having  an  administrator  ap- 
pointed upon  the  estate  of  the  guardian. 
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5.    SAMS.     Principal  need  not  be  exhausted  before  groing  on 
sureties. 
It  is  not  necessary  that  the  estate  of  the  guardian  should  be  ex- 
hausted before  going  on  the  sureties  on  his  bond. 


FROM  FENTRESS. 


Appeal  from  the  Chancery  Court  of  Fentress  County. 
-D.  L.  Lansden,  Chancellor. 

EVA'NS  &  Roberts^  for  Brannon. 

CoNATSER  &  Case  and  L.  T.  Smith,  for  Wright  et  al 


Mb.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  bill  is  brought  by  the  complainant  against  the 
defendants  as  sureties  upon  a  bond  executed  by  the 
guardian  of  complainant  when  he  was  a  minor.  The 
guardian  has  died,  and  his  estate  is  allied  to  be  insolv- 
ent, and  there  is  and  has  been  no  administration  upon 
it.  The  suit  was  brought  by  the  ward  after  he  reached 
his  majority,  and  against  the  sureties  alone. 

The  chancellor  gave  judgment  against  the  sureties 
for  the  balance  due  the  complainant,  fixing  the  priori- 
ties as  between  the  several  sets.  The  court  of  chancery 
appeals  affirmed  the  chancellor,  and  the  sureties  have 
appealed  to  this  court 
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The  only  errors  assigned  in  this  court  are  that  the 
complainant  should  have  brought  the  suit  against  the 
sureties  in  the  name  of  the  State,  and  not  in  his  own 
name,  inasmuch  as  the  guardian's  bond  is  payable  to  the 
State,  and  not  to  the  ward  or  beneficiary;  again,  that 
the  suit  is  improperly  brought  against  the  sureties  alone 
without  joining  the  principal  or  guardian,  and  that 
their  liability  only  arises  after  the  exhaustion  of  the 
principal. 

Both  of  these  defenses  were  raised  by  demurrer  in 
the  court  below,  and  were  overruled. 

We  are  of  opinion  that  neither  assignment  is  well 
made. 

It  is  true  that  the  State  is  made  payee  in  all  bonds  of 
guardians,  but  the  ward  is  the  real  beneficiary.  The 
State  has  no  interest  in  guardians'  bonds,  except  to  pro- 
tect the  rights  of  minors.  It  is  not  the  case  of  an  ofl&cial 
bond  for  the  performance  of  a  duty  in  which  the  general 
public  is  interested.  The  State  is  a  proper  party,  and 
the  suit  should  be  brought  in  its  Jiame  for  the  use  of 
the  minor,  but  the  failure  to  bring  the  suit  in  the  name 
of  the  State  is  not  fatal  to  its  maintenance  in  a  court  of 
equity. 

In  Johnson  v.  Molsbee,  5  Lea,  444,  this  court  said 
that  in  a  court  of  law  the  question  would  be  one  of  diffi- 
culty, but  that  for  a  long  time  it  had  been  the  practice 
to  permit  suits  to  be  brought  by  the  beneficiary  in  his 
own  name  in  the  chancery  court  upon  the  bonds  of  ad- 
ministrators. 
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See,  also,  Brandon  v.  Mdson^  1  Lea,  628. 

The  beneficiary  having  arrived  at  his  majority,  and 
being  the  only  party  beneficially  interested  in  the  bond, 
it  is  not  reversible  error  that  the  suit  was  brought  in  his 
name,  and  not  in  the  name  of  the  State. 

We  think  it  was  not  necessary  that  an  administratop 
should  have  been  appointed  upon  the  estate  of  the  guar- 
dian before  the  action  was  commenced  or  while  suit  was 
pending,  nor  was  it  necessary  that  the  estate  of  the  prin- 
cipal  should  be  exhausted  before  going  upon  the  sure- 
ties. 

It  is,  of  course,  proper  practice  to  make  the  guardian 
a  party  along  with  the  sureties,  and  it  is  better  to  do 
so  ordinarily,  so  that  the  amount  of  the  liability  may  be 
properly  fixed;  but  here  the  amount  is  not  in  dispute, 
and  no  question  is  made  upon  the  merits  as  to  the  lia- 
bility of  the  guardian,  who  is  dead  and  has  no  admin- 
istrator, and  whose  estate  is  in  fact  insolvent. 

Our  statute  (Shannon's  Code,  sec.  4484),  provides 
that  all  parties  jointly  and  severally  bound  on  the  same 
instrument,  including  securities,  makers,  and  indorsers, 
may — ^all  or  any  part  of  them — ^be  sued  in  the  same  ac- 
tion. 

And  to  the  same  effect  is  section  4486. 

See,  also,  as  bearing  upon  both  assignments,  section 
4494,  which  provides  that  for  the  breach  of  a  guardian's 
bond  the  party  aggrieved  may,  without  assignment, 
bring  suit  thereon  for  his  use,  being  liable  for  the  costs. 

We  think  it  was  proper  for  complainant  to  bring  his 
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suit  against  the  sureties  alone,  without  joining  the  prin- 
cipal, or  against  any  one  or  more  of  the  parties  bound 
either  as  principal  or  sureties ;  and  it  is  not  reversible 
error  that  the  suit,  being  in  equity,  is  brought  in  the 
name  of  the  beneficiary,  and  not  in  the  name  of  the 
State  for  his  use. 

The  decree  of  the  court  of  chancery  appeals  is  af- 
firmed. 
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•Red  River  Furnace  Company    et  aX.    x>.  Tennessee 
Central  Railroad  Company  et  al. 

{Nashville.    December  Term,  1903.)' 

1.  ELECTIONS.  Commisnoners  oi  regristration  Btylingr  tliemBel- 
ves  ''commisBioners  oi  election/'  in  notice  of  election,  does 
not  invalidate  the  election. 
The  fact  that  commissioners  of  registration  styled  themselves 
"commissioners  of  election/'  in  the  statutory  notice  calling  and 
advertising  a  special  election  for  the  purpose  of  determining 
whether  or  not  the  city  should  subscribe  for  so  much  stock  in 
a  certain  railroad,  was  a  mere  clerical  error,  not  misleading, 
and  insufficient  to  invalidate  the  election.  (Post,  pp.  706-708.) 

8.  SAME.  Irregularitiee  cured  by  validating  statutet 
The  irregularities  of  opening  of  polls  at  only  two  of  the  three  pol- 
ling places  in  a  city  at  an  election  to  determine  whether  or  not 
the  city  should  subscribe  for  so  much  stock  in  a  certain  rail- 
road, of  calling  an  election  by  resolution  of  the  city  council 
instead  of  by  ordinance;  of  the  rejection  of  certain  ballots  cast 
without  any  reason  being  given  by  the  officers  of  the  election; 
and  of  ballots  not  of  proper  form,  were  cured  by  a  statute  (Acts 
1903,  ch.  276)  validating  such  election.     iPo8t,  pp,  707-709.) 

Acts  cited  and  construed:  1903,  ch.  276. 

8.    SAME.    Carried  by  bribery  and  disqualified  voters  cannot  be 
validated  by  legislature. 
The  legislature  has  no  power  to  pass  an  act  validating  an  elec- 
tion carried  by  bribery,  by  corrupt  use  of  money,  and  by  the 


*This  opinion  was  filed  too  late  to  be  published  with  the  other 
opinions  delivered  during  the  December  Term,  1903. — ^Reporter. 
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votes  of  persons  rendered  infamous  by  judgments  of  courts  of 
competent  Jurisdiction.     {Post,  pp.  708,  709,  710.) 

Constitution  cited  and  construed:     Art.  4,  sec.  1,  last  clause. 

4.  SAMB.  Bill  charging  eighty-eight  votes  rejected  by  judges  of 
election,  without  more,  is  insufficient  to  show  illegality. 
A  bill  attacking  an  election,  charging  that  eighty-eight  of  the 
ballots  cast  were  rejected  by  the  judges  of  the  election,  is  in- 
sufficient to  show  illegality,  in  the  absence  of  a  further  allega- 
tion that  these  were  ballots  of  qualified  voters,  or  that  the 
judges  violated  some  legal  duty  in  rejecting  them.  (/Vs/,  /. 
712.) 

6.  SAME.  Bequisites  of  bill  attacking  election  for  bribery,  cor- 
ruption, and  votes  cast  by  pexipons  disqualified  by  infamous 
crimes. 
A  bill  alleging  that  In  a  city  election,  held  to  determine  whether 
or  not  the  city  should  subscribe  for  so  much  stock  in  a  cer- 
tain railroad,  six  hundred  and  eighty-one  votes  were  cast  for, 
and  two  hundred  and  twenty-three  against  the  subscription, 
and  thai  eighty-eight  of  the  votes  cast  were  thrown  out  by  the 
judges  as  illegal,  that  complainants  are  informed,  and  there- 
fore charge,  that  the  representatives  and  agents  of  the  rail- 
road company  gave  money  to  seven  named  persons,  and  paid 
their  poll  taxes,  in  consideration  of  their  votes,  and  that  nine 
other  persons  who  voted  for  the  subscription,  prior  to  the  elec- 
tion had  been  convicted  of  infamous  crimes  and  rendered  in- 
famous, is  insufficient  without  more  and  specific  allegation  as 
to  the  conviction  of  such  infamous  persons,  and  without  an  al- 
legation showing  that  such  illegal  votes  were  not  a  part  of  the 
eighty-eight  votes  that  were  rejected,  and  that  they  formed  an 
essential  part  to  the  constitutional  total  cast  in  favor  of  the 
subscription.     {Post,  pp.  713-715.) 

Cases  cited  and  approved:  Fort  v.  OrndofC,  7  Heis.,  167;  Winham 
V.  Crutcher,  2  Tenn.  Chy.,  535;  Raht  v.  Mining  Co.,  5  Lea,  1; 
Crockett  v.  McLanahan,  109  Tenn.,  517;  Marquez  v.  Friable^  101 
U.  S.,  473. 
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0.  mXKICIPAL  OOSPQSATIONS,  Subscription  for  stock  in  a 
railroad,  authorized  by  resolution  directing  mayor  to  make 
same,  is  not  complete  until  made  by  the  mayor. 
A  city's  subscription  for  stock  in  a  railroad  id  not  binding  by  an 
ordinance  or  resolution  making  effective  the  vote  cast  at  a 
popular  election  held  to  determine  whether  or  not  the  city 
should  subscribe  for  stock  in  a  railroad,  and  directing  the  mayor 
to  subscribe.  In  its  name  and  for  Its  benefit,  for  the  stock  in 
the  railroad,  but  such  subscription  is  only  complete  when  made 
by  the  mayor  and  the  time  within  which  the  Railroad  was  bound 
to  complete  its  line  to  the  city  from  the  date  of  the  subscription 
began  to  run  from  the  date  of  the  mayor's  subscription,  and 
not  from  the  date  of  the  passage  of  said  ordinance  or  roisolu- 
tlon.     (Post,  pp.  715-719.) 

Cases  cited  and  approved:    Nugent  v.  Supervisors,  19  Wall.,  241; 

Moultrie  v.  Bank,  92  U.  S.,  681;  Bates  v.  Winters,  97  U.  S.,  83. 
Case  cited,  distinguished,    and   approved:  Nelson   v.     Haywood 

Co.,  87  Tenn.,  781. 

7.  SAMB.    Submission  of  indivisible  proposition  for  subscription 
and  mode  and  terms  of  payment  for  stock  in  railroad. 

Where  the  notice  of  the  commissioners  of  registration  of  a  city 
election  to  determine  whether  or  not  the  city  should  subscribe 
for  stock  in  a  railroad  had  attached  thereto  as  a  part  of  it  a 
copy  of  the  proposition,  for  the  information  of  the  voters,  which 
contained  both  the  question  of  the  subscription  and  the  mode 
and  terms  of  payment  thereof,  the  submission  was  that  of  an  in- 
divisible proposition  including  both  the  question  of  subscription 
and  the  mode  and  terms  of  payment     {Post,  pp.  719-720.) 

Act    cited  and  construed:  1887,  ch.  3. 

8.  SAME.    Payment-  of  subscription  for  stock  in  railroad  does 
not  constitute  a  lending  of  the  city's  credit. 

The  pasrment  of  a  city's  subscription  to  the  stock  of  a  railroad, 
does  not  constitute  a  lending  of  the  city's  credit  within  the 
sense  of  the  constitution;  and,  therefore^  there  is  no  constitn- 
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tlonal  necessity  for  submitting  to  popular  election  the  question 
of  the  mode  or  manner  of  the  pajrment  of  the  city's  subscrip- 
tion constitutionally  and  validly  made  for  the  stock  of  the  rail- 
road.    {Post,  p."  720.) 

Case  cited  and  approved:  Johnson  City  v.  Railroad,  100  Tenn., 
138. 

Constitution  construed,  but  not  cited:    Art  2,  sec.  29. 

9.  SAKE.    Special  le^slation  affectixig,  not  prohibited  by  con- 
stitution. 

Special  legislation  as  to  municipal  corporations  is  not  prohibited 

by  the  constitution.     (Post,  pp.  722,  623.) 

* 

Acts  cited  and  construed:  1887,  ch.  3;  1890  (ex.  ses.),  ch.  24; 
1903,  ch.  276. 

Constitution  cited  and  construed:    Art  11«  sec.  8. 

Cases  cited  and  approved:  State  v.  Wilson,  12  Lea,  246;  Ballen- 
tine  V.  Pulaski.  15  Lea,  636;  Williams  v.  Nashville,  89  Tenn., 
487;  Reelfoot  Lake  Levee  District  v.  Dawson,  97  Tenn.,  151; 
Burnett  v.  Maloney,  97  Tenn.,  697;  Davis  v.  Rogersville,  107 
Tenn.,  588;  Redistricting  Cases,  111  Tenn.,  234. 

10.  SAME.    Statute  ratifying^  and  curing  defects  in  subscription  to 
stock  in  railroad  is  constitutional,  when. 

A  statute  (Acts  1903,  ch.  276)  ratifying  and  curing  defects  in  a 
subscription  made  by  the  city  of  Clarksville  for  stock  in  a 
certain  railroad  is  not  unconstitutional  as  partial  law,  suspend- 
ing for  the  benefit  of  said  city  the  general  law  for  subscription 
for  stock  in  railroads  by  cities.     {Post,  pp.  723-725.) 

Acts  cited  and  construed:  1851-52,  ch.  117;  1866-67  (private),  ch. 
48,  sec.  6;  1867-68  (private),  ch.  6;  1887,  ch.  8;  1903,  ch.  276. 

Case  cited  and  approved:  Lauderdale  Co.  v.  Fargason,  7  Lea, 
153. 
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11.  SAMB.  Statute  validating  subscription  ior  stock  in  railroad 
and  authorizing  bonds  for  the  payment  thereof  embraces  but 
one  subject,  and  is  constitutional. 

A  statute  (Acts  1903,  ch.  276)  validadng:  and  approving  the  sub- 
scription for  stock  in  a  certain  railroad  made  by  the  city  of 
Clarksyille,  and  authorizing  the  issuance  of  bonds  by  the  city 
to  be  used  to  pay  such  subscription,  and  providing  for  the  pay- 
ment of  such  bonds,  is  not  invalid  as  embracing  more  than  one 
subject,  and  is  not  contrary  to  the  constitution.  {Post,  pp.  725- 
730.) 

Acts  cited  and  construed:     1887,  ch.  3,  sec.  12;  1903,  ch.  276. 

Constitution  cited  and  construed:    Art.  2,  sec.  17. 

Case  cited  and  approved:    Ryan  v.  Terminal  Co.,  102  Tenn.,  111. 

12.  SAKB.    Special  statute  authorizing  issuance  of  bonds  to  pay^ 
subscription  for  stock  in  a  railroad  without  limiting  maturity 
of  bonds  is  in  pari  materia  with  Acts  1887,  ch.  3,  limiting 
maturity  at  twenty  years. 

A  statute  validating  the  election  and  approving  of  a  city's  sub- 
scription for  stock  in  a  railroad,  and  providing  for  the  issuance 
of  bonds  to  be  used  in  payment  of  the  subscription,  does  not 
confer  a  new  power  on  the  city  in  that  it  authorizes  the  issu- 
ance of  bonds  for  a  longer  term  than  twenty  years  by  a  mere 
resolution  of  the  municipal  board,  when  one  of  the  terms  of  the 
proposition  voted  on  was  that  the  payment  should  be  made  in 
twenty  year  bonds,  because  this  curative  statute  was  in  pari 
materia  with  the  statute  under  which  the  election  was  held, 
limiting  the  date  of  the  maturity  of  such  bonds  at  twenty  years. 
(Post,  pp.  726,  730.) 

Acts  cited  and  construed:    1887,  ch.  3;  1903,  ch.  276,  sec.  2. 

18.  SAME.  Statute  authorizing  bonds,  not  to  exceed  six  per  cent, 
interest,  is  not  a  departure  from  the  proposition  to  accept  bonds 
bearing  not  less  than  four  per  cent,  interest. 

*  Where  a  railroad's  proposition  to  take  the  city's  bonds  in  pay- 
ment of  its  subscription  for  stock  in  the  railroad,  was  that  the 
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bonds  bear  Interest  at  not  less  than  four  per  cent.-«  statute 
yalldating  the  subscription  and  provldinff  that  the  interest  on 
the  bonds  should  not  exceed  six  per  cent.,  did  not  constitute  a 
departure  from  the  terms  of  the  proposition  submitted  and  ac- 
cepted by  the  city.     {Post,  pp.  780,  731.) 

Act    cited  and  construed:  1903,  ch.  276,  sec.  2. 

14.  8AMB.  Statute  validating  subscription  for  railroad  stock 
operative  as  original  statute,  when. 

A  statute  validating  a  city's  subscription  for  stock  in  a  railroad 
operates  retrospectively  to  legalize  the  subscription  to  the  same 
extent  as  though  authority  had  been  previously  given.  {Post, 
p.  731.) 

Act    cited  and  construed:    1903,  ch.  276. 

Gases  cited  and  approved:  Shields  v.  Liand  Co.,  94  Tenn.,  123; 
Muse  V.  Lexington,  110  Tenn.,  655;  Supervisors  v.  Brown,  112 
U.  S.,  261. 

15.  OHANOEBY  PLEADING  AND  PRACTIOB.  ^FacU  constitute 
ing  fraud,  and  not  mer^  general  averments  of  fraud,  must  be 
alleged. 

Wherever  fraud  is  claimed  as  a  basis  of  relief,  it  is  essential 
that  the  facts  which  constitute  it  shall  be  set  out  clearly,  con- 
cisely, and  with  sufficient  particularity  to  apprise  the  defendant 
or  the  adversary  party  of  what  he  is  called  upon  to  answer,  and 
mere  general  allegations  of  fraud  are  not  sufficient  iPi>st,p^, 
710-712.) 

Cases  cited  and  approved:  Fort  v.  OmdofP,  7  Heis.,  167;  Winham 
V.  Crutcher,  2  Tenn.  Chy.,  535;  Raht  v.  Mining  Co.,  5  Lea,  1; 
Crockett  v.  McLanahan,  109  Tenn.,  517;  Marquez  v.  BYisbrie, 
161  U.  S^  473. 
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FROM  MONTGOMERY. 


Appeal    from  the  Chancery  Court  of  Montgomery 
County. — J.  W.  Stout,  Chancellor. 


Michael  Savage,  Daniel  &  Daniel,  John  J.  Vbb- 
TBEBS  and  James  C.  Bradford,  for  complainants. 


John  A.  Pitts,  W.  D.  Withbbspoon  and  Gholson, 
Lylh  &  Pbay,  for  Railroad. 


Leech  &  Ponder  and  Dancey  Fort,  for  Clarksvilla 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  present  bill  was  filed  by  taxpayers  of  the  city  of 
Clarksville,  in  Montgomery  county  of  this  State,  im- 
peaching a  subscription  of  f  100,000  made  by  that  city  to 
the  capital  stock  of  the  Nashville  &  Clarksville  Railroad 
Company,  which  afterwards,  by  an  act  of  the  l^isla- 
ture,  had  its  corporate  name  changed  to  the  Tennessee 
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Central  Railroad  Company,  and  asking  that  the  city  of 
Clarksville  be  enjoined  from  issuing  its  bonds  in  pay- 
ment of  this  subscription.  Demurrers  were  interposed 
by  the  two  defendants,  challenging  the  legal  sufficiency 
of  all  the  grounds  upon  which  complainants  asked  re- 
lief. Upon  the  hearing  of  the  cause  on  demurrer,  a  de- 
cree was  pronounced  by  the  chancellor  dismissing  the 
bill  on  the  ground  that  chapter  276,  p.  796,  of  the  Ses- 
sion Acts  of  the  Legislature  of  1903,  had  cured  all  the 
irregularities  complained  of  therein.  Upon  appeal  this 
decree  was  reversed  by  the  court  of  chancery  appeals, 
and  the  case  is  now  before  us  for  review. 

It  appears  from  the  recitals  of  the  original  bill  and 
the  amendments  thereto  that  the  Nashville  &  Clarksville 
Railroad  Company,  a  corporation  organized  and  exist- 
ing under  the  laws  of  Tennessee,  on  the  21st  day  of 
June,  1901,  addressed  a  written  communication  to  the 
mayor  of  the  city  of  Clarksville,  in  which  it  was  stated 
that  this  company  proposed  "to  construct  a  standard- 
gauge  steam  railroad  from  a  point  within  the  corporate 
limits,  connecting  with  the  tracks  of  the  Tennessee  Cen- 
tral Railroad  or  those  of  the  Nashville  Terminal  Com- 
pany, and  crossing  the  Cumberland  river  ...  in 
a  northwest  direction,  to  a  point  in  the  county  of  Mont- 
gomery, Tennessee,  at  a  line  between  the  States  of  Ten- 
nessee and  Kentucky,"  and  asking  a  subscription  to  its 
capital  stock  by  the  city  of  Clarksville  in  the  sum  of 
J100,000,  upon  certain  conditions^  of  which  those  mate- 
rial to  this  litigation  may  be  summarized  as  follows: 
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First.  That  the  construction  of  the  line  of  railroad 
should  be  commenced  at  Nashville  within  six  months^ 
and  completed  to  Clarksville  within  twenty-four 
months^  from  date  of  subscription. 

Second.  That  no  part  of  the  subscription  should  be- 
come due  and  payable  until  the  railroad  was  con- 
structed and  put  in  operation  within  the  period  of  time 
stipulated  as  above^  and  ^substantially  on  the  line  as 
shown  on  the  plan  or  map  attached  to  the  communica- 
tion, and  when  this  was  done  the  subscription  should  be- 
come due  and  payable. 

Third.  '  Payment  for  the  stock  subscription  of  the 
city  to  be  made  at  the  option  of  the  city  "in  cash  or  in 
its  twenty  year  coupon  bonds,  bearing  interest  at  not 
less  than  four  per  cent  per  annum,«payable  semiannu- 
ally." 

A  meeting  of  the  board  of  mayor  and  aldermen  of  the 
city  of  Clarksville  was  held  on  the  5th  day  of  July,  1901, 
at  whicli  this  communication  was  submitted,  and  there- 
upon a  resolution  was  adopted  declaring  it  to  be  sense 
of  the  board  "that  an  election  should  be  held  by  the 
qualified  voters  of  the  city  of  Clarksville  to  determine 
whether  or  not  the  city,  in  its  corporate  capacity,  shall 
make  the  subscription  asked  for  by  the  Nashville  & 
Clarksville  Railroad,  in  the  amount  and  upon  the  terms 
and  conditions  set  forth  in  the  application,'*  and  fixing 
the  8th  day  of  August,  1901,  as  the  date  of  the  election, 
which  should  "be  held  according  to  the  laws  of  the  State 
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regarding  elections,  by  the  duly  qualified  election  offi- 
cers, who  thereafter  should  make  the  returns,  showing 
the  votes  cast  for,  and  those  against  subscription." 

On  the  6th  of  July,  1901,  the  commissioners  of  r^is- 
tration  of  Montgomery  county  gave  the  statutory  notice 
that  on  the  8th  day  of  August,  1901,  an  election  would 
be  held  at  two  voting  places  named  in  the  notice  between 
the  hours  of  9  a.  m.  and  4  p.  m.,  at  which  the  qualified 
voters  of  the  city  of  Clarksville  should  vote  in  order  to 
determine  whether  or  not  the  city  of  Clarksville  should 
make  a  subscription  to  the  capital  stock  of  the  Nashville 
&  Clarksville  Railroad  Company,  upon  the  terms  and 
conditions  of  the  application  or  proposition  submitted 
by  the  railroad  company  to  the  municipal  authorities, 
Avhich  application  ^r  proposition  was  by  the  commis- 
sioners appended  to  the  election  notice. 

The  election  thus  ordered  was  held  on  the  day  ap- 
•  pointed,  and  in  due  time  a  return  of  the  same  was  made 

m 

by  the  commissioners  of  registration  to  the  board  of 
mayor  and  aldermen,  of  that  city,  in  which  they  re- 
ported at  this  election  held  "in  accordance  with  the 
law  as  found  in  chapter  3,  p.  57,  of  the  Acts  of  the  Leg- 
islature of  1887,  and  by  resolution  of  the  board,  there 
was  cast  a  total  of  904  votes  of  the  qualified  voters  of 
the  city  of  Clarksville,  of  which  total  681  votes  were  for, 
and  223  were  against,  the  subscription."  They  further 
reported  that,  in  addition  to  this  total  88  votes  were 
cast  which  "were  rejected  and  thrown  out  by  the  judges 
of  the  election  as  illegal." 
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On  the  15th  of  August,  1901,  at  a  meeting  of  the  board 
of  mayor  and  aldermen  of  that  city,  this  report  of  the 
commissioners  was  submitted  and  was  approved,  and  in 
consideration  of  the  fact  that  it  appeared  to  the  board 
that  the  election  was  fair,*  and  that  more  than  three- 
fourths  of  the  votes  cast  were  in  favor  of  subscription, 
it  was  therefore  resolved  that  the  "mayor  of  Clarksville 
be,  and  he  is  hereby,  authorized  and  directed,  in  the 
name  and  for  and  on  behalf  of  the  municipality,  .  .  . 
to  formally  subscribe  for  one  hundred  thousand  dollars 
of  the  capital  stock  of  the  Nashville  &  Clarksville  Rail- 
road Company,  upon  the  terms  and  conditions  of  the 
proposition  submitted,"  and  hereinbefore  set  out. 

This  formal  act  of  subscription  was  done  by  the  mayor 
on  the  15th  day  of  April,  1902. 

The  original  bill  and  the  amendments  thereto  charge 
various  irregularities  as  of  an  invalidating  character  in 
the  holding  of  this  election.  The  principal  grounds  of 
assault  are: 

(1)  That  the  termini  of  the  railroad  to  be  construct- 
ed were  not  sufficiently  definite. 

.    (2)     That  the  line  of  the  contemplated  railroad  was 
not  located  in  the  application  with  sufficient  certainty. 

(3)  That  the  city  of  Clarksville  lacks  power  to  make 
the  subscription. 

(4)  That  the  election  was  ordered  by  resolution, 
when  it  should  have  been  by  ordinance. 

(5)  That,  in  giving  the  public  notice  calling  the  elec- 
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tion,  the  commissioners  styled  themselves  "commission- 
ers of  election." 

(6)  That  the  election  was  void  because  held  at  only 
two  voting  precincts,  when  there  were  ten  wards  in  the 
city. 

(7)  That  there  were  88  ballots  cast  which  the  oflBcers 
of  the  election  rejected  without  giving  any  reason  there- 
for, 

(8)  •    That  the  ballots  were  not  in  proper  form. 

(9)  That  certain  persons  (naming  them,  15  in  num- 
ber) voted  in  the  election,  "For  Subscription,"  about 
one-half  of  whom  were  disqualified  by  reason  of  their 
conviction  of  infamous  crimes,  and  the  remainder  had 
been  bribed  by  the  railroad  company  to  vote  for  subscrip- 
tion. 

In  addition,  it  is  charged  that  the  railroad  had  not 
been  completed  within  the  period  of  time  fixed  in  the  ap- 
plication or  proposition,  and  that  chapter  276,  p.  796,  of 
the  Acts  of  1903,  ratifying  and  approving  the  subscrip- 
tion, was  unconstitutional  and  void. 

An  examination  of  the  record  satisfies  us  that  the 
first  three  of  these  grounds  are  without  merit,  and  they 
are  thus  disposed  of  without  discussion.  This  is  equally 
true  so  far  as  the  fifth  ground  is  concerned,  as  it  is  ap- 
parent that  the  use  of  the  word  "election^'  instead  of 
"registration"  by  the  commissioners  of  registration  in 
their  public  notice  advertising  the  election  was  a  clerical 
error,  which  was  not  misleading.  As  to  the  sixth  ground, 
we  do  not  understand  the  original  bill  to  affirm  that 
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there  were  ten  voting  places  in  Clarksville — one  in  each 
ward — and  that  the  election  was  held  only  in  two  of 
these  wards,  and  therefore  was  invalid,  but  rather  that 
the  city  was  divided  into  ten  wards,  and  the  election  was 
held  at  two  voting  precincts;  one  being  the  police  sta- 
tion, and  the  other  the  courthouse.  Certainly  the  plead- 
er did  not  understand  himself  so  to  all^e,  for  in  one  of 
the  amendments  to  the  bill  it  is  distinctly  averred  that 

r 

there  were  three  voting  places  in  the  city,  and  the  polls 
were  opened  at  only  two  of  these.  But  it  is  nowhere 
allied  that  any  voter  was  deprived  of  his  right  of  suf- 
frage by  such  omission,  or  that  detriment  was  worked  to 
any  one  thereby.  With  r^ard  to  this  irregularity,  and 
those  other  irregularities  embraced  in  the  fourth,  sev- 
enth, and  eighth  grounds  set  out  above,  we  are  satisfied 
that  if  chapter  276,  p.  796,  of  the  Acts  of  1903,  is  consti- 
tutional, they  have  been  condoned  by  the  legislature,  and 
cannot  now  be  the  basis  of  complaint.  For  it  is  well 
settled  that  under  our  constitution  there  may  be  special 
legislation  as  to  municipal  communities,  from  which  it 
necessarily  follows  that  the  legislature,  as  to  such  com- 
munities, may  ratify  and  approve  what  has  been  irregu- 
larly done  by  them,  if  it  could  have  authorized  in  the 
beginning  the  thing  to  have  been  done  at  all. 

But  speaking  to  the  ninth  ground,  we  are  not  prepared 
to  hold  that  an  election  carried  by  a  corrupt  use  of  mon- 
ey, or  by  the  votes  of  person  rendered  infamous  by  judg- 
ments of  courts  of  competent  jurisdiction,  would  be 
any  more  validated  by  a  subsequent  act  of  the  legisla- 
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ture  than  such  use  and  such  votes  could  be  authorized  by 
prior  legislative  action.  While  it  is  true  the  theory  hb 
to  the  power  of  legislature  is  that  it  is  unlimited,  save 
by  the  State  and  federal  constitutions,  yet  we  think  it 
would  hardly  be  maintained  it  could  by  a  valid  act  sanc- 
tion or  authorize  bribery,  or  the  casting  of  ballots  by 
persons  who  had  not  been  relieved  from  judgments  of 
infamy  pronounced  against  them„  in  an  election  to  be 
thereafter  held  in  any  municipality.  The  terms  of  our 
State  constitution,  making  it  the  duty  of  the  general  as- 
sembly to  pass  laws  "to  secure  freedom  of  elections,  and 
the  purity  of  the  ballot  box,"  repel  the  implication  of 
such  power.  It  seems  to  us  no  argument  is  required  to 
sustain  this  proposition.  Its  inherent  soundness  is 
found  in  its  statement. 

This  being  so,  it  becomes  necessary  to  examine  the 
pleadings  in  the  cause,  to  ascertain  whether  complain- 
ants, in  the  face  of  the  demurrer  of  defendants,  have 
made  such  averments  as  will  authorize  the  court  to  in- 
vestigate the  election  in  question,  so  as  to  determine 
whether  it  was  carried  by  the  votes  of  electors  corrupted 
by  the  use  of  money,  or  of  persons  disqualified  by  judg- 
ments of  infamy  pronounced  against  them  by  courts  hav- 
ing jurisdiction.  Before  doing  this,  however,  it  is  proper 
to  bear  in  mind  certain  rules  which  control  the  courts  in 
the  investigation  of  fraud. 

It  is  well  settled  that  a  mere  general  averment  of 
fraud,  without  setting  out  the  facts  upon  which  the 
charge  is  predicated,  is  not  sufficient.    Wherfever  fraud 
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is  claimed  sb  a  basis  of  relief,  it  is  held  to  be  essential 
that  the  facts  which  constitute  it  shall  be  set  out  "clear- 
ly, concisely,  and  with  sufScient  particularity  to  apprise 
the  defendant  or  the  adversary  party  of  what  he  is  called 
upon  to  answer,"  Fort  v.  Orndoff,  7  Heisk.,  167.;  Win- 
ham  V.  Crutcher,  2  Tenn.  Ch.,  535 ;  RaM  v.  Mining  ,Co., 
5  Lea,  1,  and  cases  cited  in  note  1,  p.  687,  vol.  9,  Ency. 
PI.  &  Pr. 

This  is  especially  true  where,  as  in  the  present  case, 
extraordinary  relief  by  injunction  is  required.  "In 
such  a  case,"  as  is  said  by  Chancellor  Gibson  in  his  work 
on  Suits  in  Equity,  section  785,  "the  bill  is  not  only  a 
pleading  setting  forth  a  cause  of  action,  but  it  is  also 
an  affidavit  showing  reasons  why  the  complainant  is  en- 
titled to  relief.  ...  If  any  averments  are  based  on 
information  at  all,  the  source  of  the  information  should 
be  stated,  and  the  complainant  aver  his  belief  in  its 
credibility.  The  bill  should  show  definitely  on  its  face 
what  allegations  are  made  on  complainant's  own  knowl- 
edge, and  what  on  information  and  belief.  The  bill 
should  be  sworn  to  positively,  and  the  affidavit  should 
so  show." 

The  rule  requiring  specific  allegations  where  fraud  is 
averred  as  a  ground  for  relief  was  rigidly  applied  in 
Crockett  v.  McLanahan,  109  Tenn.,  517,  72  S.  W.,  950, 
61  L.  E.  A.,  914,  where  the  l^ality  of  an  election  arose, 
because,  as  .was  argued,  a  proposition  such  as  we  have 
in  this  case  had  not  been  carried  by  a  constitutional 
majority  of  the  qualified  voters  of  Nashville.    It  was 
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there  held  that  the  bill  making  such  an  attack  must  give 
the  names  of  the  disqualified  voters^  so  that  an  issue 
might  be  made  as  to  their  disqualification. 

Turning  now  to  the  pleadings,  we  find  that  the  orig- 
inal bill  charges  that  88  ballots  were  cast  which  were 
rejected  by  the  judges  of  the  election ;  but  it  is  nowhere 
alleged  that  these  were  the  ballots  of  qualified  voters, 
or  that  the  judges  violated  any  legal  duty  in  rejecting 
them. 

We  think  it  evident  no  relief  could  be  given  on  such 
an  averment,  for,  in  addition  to  its  vagueness,  it  must 
be  assumed,  in  the  lack  of  specific  charge,  that  in  this 
there  was  no  abuse  of  power  on  the  part  of  the  judges 
holding  the  election ;  that  they  discharged  their  duty  in 
rejecting  these  ballots — in  other  words,  that  they  were 
thrown  out  because  illegally  cast,  or  for  some  other  rea- 
son going  to  their  integrity  as  ballots. 

In  the  original  bill,  in  a  very  general  way,  it  was 
charged  that  the  railroad  company  used  a  large  amount 
of  money  with  purchasable  voters,  and  in  that  corrupt 
way  secured  a  "number  of  votes"  for  the  proposition, 
and  that,  had  it  not  been  for  the  use  of  money  in  cor- 
rupting the  electors,  the  number  of  votes  cast  "for  sub- 
scription" would  have  been  greatly  below  the  number 
returned  by  the  judges  of  the  election. 

We  do  not  understand  the  counsel  of  complainants 
to  insist  "that  the  expensive  machinery  erf  a  court  of 
equity  is  to  be  put  in  operation  for  thQ  purpose  of  re- 
viewing this  election'*  on  such  loose  and  untraversable 
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allega^tions  of  fraud.  Marquez  v.  Frisbie,  101  TJ.  S.,  473, 
25  L.  Ed.,  800. 

In  certain  amendments  made  to  this  bill,  complain- 
ants undertook  to  make  more  specific  these  averments 
as  to  fraud.  In  these  they  allege  that  they  are  informed, 
and  therefore  charge,  that  "representatives  and  agents 
of  the  railroad  company  gave  money  to  the  following 
parties  in  consideration  of  their  votes,  to  wit  [naming 
seven  persons] ;  that  they  paid  the  poll  taxes  of  some 
of  these  parties,  and  paid  them  from  two  to  seven  dollars 
each  for  their  votes;  and  that  these  parties  voted  for 
the  proposition.^'  They  further  allege  that  they  are 
"informed,  an4  therefore  charge,  that  the  following  par- 
ties, to  wit  (naming  nine  persons),  had  prior  to  said 
election  been  convicted  of  infamous  crimes  and  rendered 
infamous,  and  yet  they  voted  in  said  election  and  for 
the  proposition.'* 

Passing  the  failure  of  complainants  to  aver  that  they 
believe  that  which  they  thus  charge  on  information,  and 
dealing  first  with  the  averment  in  regard  to  the  voters 
who  were  disqualified  because  of  their  conviction  of  in- 
famous crimes,  it  will  be  observed  it  is  not  alleged  that 
these  convictions  were  had  in  a  court  or  courts  of  com- 
petent jurisdiction,  nor  are  the  courts  where  these  par- 
ties were  tried,  if  tried  at  all,  or  the  terms  of  the  court 
at  which  such  trials  were  had,  anywhere  alleged.  There 
is  nothing  in  the  bill  or  the  amendments  thereto  to  put 
the  defendants  on  notice  as  to  these  essential  particu- 
lars, and,  lacking  them,  we  think  the  defendants  were 
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not  called  upon  to  answer,  and  that  their  demviTer, 
founded  on  vagueness  in  allegation,  meets  and  repels  so 
much  of  the  bill  as  embraces  those  persons  alleged  to 
have  been  so  disqualified. 

It  will  be  observed,  further,  while  it  is  charged  that 
those  persons  named  as  having  been  bribed  cast  their 
ballots  "for  the  proposition"  (meaning,  no  doubt  "for 
the  subscription" ) ,  it  is  not  averred  the  judges  counted 
them  in  favor  of  subscriptions.  The  votes  of  persons 
rendered  infamous  by  a  court  of  competent  jurisdiction, 
and  discharged  from  the  rights  of  citizenship,  and  of 
those  persons  who  had  been  bribed,  were  illegal,  and 
should  have  been  rejected  altogether.  In  the  absence 
of  a  specific  allegation  or  the  necessary  implication  from 
an  averment,  it  would  seem  it  must  be  assumed  on  de- 
murrer that  all  such  votes  were  rejected,  and  constitute 
a  part  of  the  88  thrown  out  by  the  officers  of  election. 
Again,  it  is  not  averred  that  these  votes  were  counted  in 
making  up  the  total  of  the  681  votes  cast,  as  the  judges 
reported,  by  qualified  voters  in  favor  of  subscription. 
In  order  to  impeach  the  return  of  the  judges  of  the  elec- 
tion, upon  whom  rested  the  duty  of  accepting  the  bal- 
lots of  qualified  voters,  and  rejecting  all  others,  and  of 
making  an  honest  return  of  the  result  of  the  election,  it 
must  be  shown  not  only  that  there  were  votes  cast  by 
disqualified  voters  in  favor  of  subscription,  but  that 
these  votes  helped  to  make  up  the  three-fourths  majority 
reported  to  and  by  the  commissioners  of  registration. 
For^  as  is  said  in  the  argument  of  the  counsel  of  defend- 
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ant,  it  makes  no  diflference  how  many  illegal  votes  were 
cast  and  counted  or  rejected,  so  none  of  these  illegal 
votes  form  an  essential  part  of  the  constitutional  total 
cast  in  favor  of  subscription.  We  think,  in  the  absence 
of  a  distinct  averment  to  that  effect,  the  demurrer  to 
so  much  of  the  bill  as  brought  these  matters  forward 
should  have  been  sustained.. 

It  is  further  insisted  by  the  complainants  that  the 
railroad  was  not  completed  within  the  time  stipulated 
in  the  proposition,  and  for  this  reason  the  city  of  Clarks- 
ville  was  not  bound  to  issue  its  bonds  in  payment  of  its 
subscription.  The  bill  shows,  as  has  already  been 
stated,  that  the  election  was  held  on  the  8th  day  of  Au- 
gust, 1901,  and  the  city  council  passed  an  ordinance 
making  effective  the  vote  cast  at  this  election  on  the 
15th  day  of  August,  and  at  the  same  time  directing  the 
mayor  to  subscribe  for  the  stock  in  the  name  of  and  for 
the  benefit  of  the  city.  But  there  is  no  averment  that 
the  city  or  its  agent  came  in  legal  contact  with  the  rail- 
road company  at  that  or  any  other  date,  though  it  is  as- 
sumed  by  the  counsel  for  both  parties  in  argument,  and 
stated  as  a  fact  in  the  act  of  1903,  hereinbefore  referred 
to,  that  the  subscription  was  made  by  the  mayor  on  the 
15th  of  April,  1902.  The  insistence,  however,  of  com- 
plainants, is  that  by  the  resolution  of  the  board  approv- 
ing the  election  return,  and  authorizing  a  subscription 
by  the  mayor  to  the  capital  stock  to  be  made,  the  act  of 
subscription  was  consummated  on  the  day  this  resolu- 
act  of  1852)  was  not  suspended  by  the  acts  of  1867,  and 
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the  two  years  within  which  the  road  was  to  be  com- 
pleted began  then,  while  that  of  demurrants  is  that  it 
was  not  concluded  or  binding  until  the  15th  of  April, 
1902,  which  was  the  date  of  the  beginning  of  this  period. 
If  complainants  are  right,  their  argument  implies  that 
the  condition  as  to  the  finishing  and  operation  of  the 
road  within  two  years  from  the  date  of  subscription  was 
not  met.  If,  however,  that  of  demurrants  was'right,  it 
wap  complied  with. 

It  would  seem  that  a  mere  acceptance  by  the  coun- 
cil of  the  city  of  Clarksville  of  the  returns  of  the  com- 
missioners of  registration,  and  the  passage  of  an  ordi- 
nance of  resolution  directing  the  mayor,  "in  the  name 
of  and  for  and  on  behalf  of  the  municipality,^^  to  for- 
mally subscribe,  was  not  of  itself  a  subscription  which 
without  more  would  bind  the  corporation.  Nugent  v. 
Supervisors,  19  Wall.,  241,  22  L.  Ed.,  83;  Moultrie  V. 
Bank,  92  U.  S.,  631,  23  L.  Ed.,  631 ;  Bates  v.  Winters,  97 
U.  S.,  83,  24  L.  Ed.,  933.  Why  might  not  the  council 
the  next  day  have  rescinded  this  action?  If  it  had  done 
so,  could  the  railroad  company  have  complained?  Why 
might  not,  as  in  the  case  of  any  other  proposition  for  a 
contract,  the  city  have  withdrawn  this  offer  of  accept- 
ance before  its  communication  to  the  railroad?  It  was 
not  the  case  of  the  railroad  offering  to  sell  to  the  city 
of  Clarksville  f  100,000  of  its  capital  stock,  but  simply 
a  proposition  made  to  the  authorities  of  the  city  for  a 
subscription  to  that  amount  upon  certain  conditions 
embraced  in  the  proposition,  and  a  request  that  it  be 
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submitted  in  a  legal  way  far  the  consideration  and  de- 
termination of  the  qualified  voters  of  the  city.  The 
election  that  was  accordingly  held  was-  nothing  more 
than  a  vote  of  authority  to  the  corporation  to  act  upon 
and  accept  the  proposition,  not  of  itself  an  acceptance. 
Until  the  city,  acting  upon  this  warrant  of  authority,  no- 
tified the  railroad  company  in  some  legal  way  of  its  ac- 
ceptance, the  transaction  was  open  and  incomplete.  It 
saw  proper  to  accept,  through  its  mayor,  and  by  a  sub- 
scription actually  made  by  him.  Until  he  acted  for- 
mally, we  are  satisfied  that  neither  party  was  bound  as 
by  a  contract.  At  any  time  before  this  actual  subscrip- 
tion, this  offer  upon  the  part  of  the  railroad  company, 
we  think,  might  have  been  withdrawn  by  it.  And  we 
see  no  reason  for  maintaining  that  it  was  not  equally  in 
the  power  of  the  city  to  decline  to  go  further  with  the 
negotiation.  It  is  insisted,  however,  that  Nelson  v.  Hay- 
wood County,  87  Tenn.,  781,  11  S.  W.,  885,  4  L.  R.  A., 
648,  is  an  authority  for  the  contrary  view.  The  facts 
there  were  that  under  the  authority  of  an  act  of  the  leg- 
islature passed  in  February,  1870,  the  county  court  of 
Haywood  county  ordered  an  election  to  be  held  for  the 
purpose  of  ascertaining  the  sense  of  the  voters  of  the 
county  as  to  the  issuance  of  bonds  in  aid  of  the  con- 
struction of  the  Brownsville  &  Ohio  Railroad ;  that  this 
election  was  held,  and  the  ofllcers  holding  the  same  certi- 
fied to  the  county  court  that  the  result  was  that  a  maj- 
ority of  the  votes  was  cast  for  the  issuance  of  the  bonds 
of  the  county.    On  the  4th  of  May  following,  the  county 
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court,  after  reciting  the  previous  order  as  to  the  election, 
and  also  the  result  thereof,  ordered  that  "the  chairman 
of  this  court  be,  and  he  is  hereby,  authorized,  empower- 
ed, and  ordered,  in  the  name  of  Haywood  county,  to  sub- 
scribe upon  the  books"  for  |100,000  of  its  capital  stock, 
upon  certain  named  conditions.  This  order  further 
recited  that  "thereupon  came  into  open  court  J.  D. 
Smith,  president  of  said  Brownsville  &  Ohio  Railroad 
Company,  having  been  thereunto  previofusly  authorized 
by  the  board  of  directors  of  said  company,  and  accepted 
in  the  name  of  said  company  the  one  hundred  thousand 
dollars  of  county  subscription  herein  ordered  and  the 
issuance  of  said  county  bonds.     .     .     ." 

Upon  the  day  following,  to  wit,'  May  5,  1870,  the  pres- 
ent State  constitution  went  into  effect,  by  section  29, 
art.  2,  of  which  it  is  provided  "the  credit  of  no  county, 
city  or  town  shall  be  given  or  loaned  to,  or  in  aid  of  any 
person,  county,  association  or  corporation,  except  upon 
an  election  to  be  first  held  by  the  qualified  voters  .... 
and  the  assent  of  three-fourths  of  the  votes  cast  at  said 
election." 

The  validity  of  the  bonds  issued  by  the  county  of  Hay- 
wood in  aid  of  this  railroad  depended  upon  the  question 
whether  the  subscription  was  made  so  as  to  be  binding 
and  effective  before  the  constitution  became  operative. 
This  court  held,  by  a  majority  opinion,  that,  on  the 
facts  set  out  hereinbefore,  the  subscription  was  convert- 
ed into  a  contract  on  the  4th  day  of  May,  1870.  The 
court  said:     "The  contracting  parties  evidently  under- 
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stood  that  the  act  of  subscription  was  then  and  there 
consummated.  No  actual  subscription  on  the  books  of 
the  company  was  necessary." 

We  have  no  doubt  of  the  soundness  of  the  conclusion 
announced  in  that  case.  There  the  minds  of  the  two 
contracting  parties  came  together  on  the  4th  day  of 
May.  The  county's  proposition  to  subscribe  was  accept- 
ed by  the  corporation  on  that  day,  through  its  duly  con- 
stituted representative,  and  the  manual  subscription 
for  the  stock  was  unnecessary,  and  if  made  thereafter 
would  simply  have  been  evidentiary.  In "  the  present 
case,  however,  we  have  no  agent  or  officer  of  the  railroad 
company,  duly  authorized  to  speak  for  it,  presenting 
himself  in  the  council  chamber,  and  by  speech  and  man- 
ner accepting  the  city's  oflfer  to  subscribe  for  the  stock-, 
and  thus  converting  the  offer  into  a  subscription  bind- 
ing in  law. 

It  is  next  said  in  argument,  though  not  alleged  by 
complainants  as  a  ground  for  relief,  that  the  act  of  1887 
under  which  this  election  was  held  contemplated  a  sub- 
mission to  the  vote  of  the  qualified  electors  of  Clarks- 
ville,  as  an  indivisible  proposition,  of  the  question  of 
subscription  and  that  of  the  mode  and  terms  of  payment 
of  that  subscription.  If  this  was  essential,  as  was  ar- 
gued, we  think  it  was  practically  done  in  this  case,  as 
the  notice  of  commissioners  of  registration  of  this  elec- 
tion had  appended,  as  a  part  of  it,  a  copy  of  the  proposi- 
tion, for  the  information  of  the  voters,  and  we  think  ev- 
ery vote  for  subscription  was  an  approval  of  the  proposi- 
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tion  in  its  entirety.  We  do  not  think,  however,  that 
under  the  constitution  there  was  any  necessity  on  the 
part  of  the  city  to  submit  to  the  vote  of  the  people  the 
question  as  to  the  mode  or  manner  of  payment  of  the 
subscription.  As  was  said  in  the  case  of  Johnson  City 
V.  Railroad,  100  Tenn.,  138,  44  S.  W.,  670,  the  payment 
for  the  subscription  was  in  no  sense  the  lending  of  cre- 
dit of  the  city,  and  therefore  there  was  no  constitutional 
duty  upon  the  city  authorities  to  submit  this  qustion 
to  be  voted  upon.  We  are  satisfied  that  there  was  no 
occasion  for  the  submission  of  any  other  question  than 
the  one  upon  which  the  citizens  of  Clarksville  voted, 
which,  as  has  already  been  said,  necessarily  involved  so 
much  of  the  proposition  as  covered  the  mode  of  payment. 

The  next  question  is  upon  chapter  276,  p.  796,  of  the 
Acts  of  1903.  Is  it  constitutional?  And  if  so,  what  is 
its  effect? 

This  act  is  entitled  "An  act  to  approve  a  subscription 
made  by  the  city  of  Clarksville  for  one  hundred  thou- 
sand dollars  of  the  capital  stock  of  the  Nashville  & 
Clarksville  Railroad  Company,  and  to  authorize  said 
city  to  issue  its  bonds  in  payment  of  same,  or  to  provide 
cash  funds  for  payment." 

The  preamble  to  this  act  contains  recitals  of  the  sub- 
mission by  the  board  of  mayor  and  aldermen  of  the  pro- 
position to  subscribe  for  |100,000  of  the  capital  stock  of 
the  railroad  company  to  the  qualified  voters  of  the  city 
of  Clarksville,  and  of  the  holding  of  the  election,  and  of 
the  resolution  of  the  board  affirming  the  election  to 
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have  been  fair,  with  the  result  that  more  than  three- 
fourths  of  the  qualified  voters  of  the  city  had  voted  in 
favor  of  the  subscription,  and  that  under  the  authority 
of  an  ordinance  passed  thereafter  by  the  board,  empow- 
ering him  so  to  do,  the  mayor  had  duly,  on  the  15th  of 
April,  1902,  in  the  name  and  on  behalf  of  the  city,  made 
the  subscription,  and  that  the  Nashville  &  Clarksville 
Bailroad  Company  had  changed  its  corporate  name  to 
^  that  of  the  Tennessee  Central  Railroad  Company. 
This  preamble  is  then  followed  by  the  enacting  sections 
or  clauses,  only  two  of  which  need  be  mentioned.  The 
first  of  them  provides  "that  the  ....  subscrip- 
tion by  the  city  of  Clarksville  of  one  hundred  thousand 
dollars  of  the  capital  stock  of  the  Nashville  &  Clarks- 
ville Bailroad  Company  ....  be  and  the  same  is 
hereby  ratified  and  approved ;  and  that  the  said  city  .  . 

be  and  is empowered  to  provide  either 

by  resolution  or  ordinance  of  its  governing  body    .    .  . 
for   the  issuance  of    ....    its   negotiable  bonds 

.  .  .  .  running  the  period  and  bearing  the  rate  of 
interest  prescribed  by  the  terms  of  said  subscription, 
and  deliver  the  same  to  said  railroad  company  in  pay- 
ment of  said  subscription,  in  the  manner  and  upon  the 
terms  ....  contained  in  the  subscription  ordin- 
ance.'' 

The  second  section  is  as  follows:  "Be  it  further  en- 
acted, that  in  the  event  the  said  city  of  Clarksville  shall 
elect  to  pay  said  subscription  in  cash,  it  may  in  like  man- 
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ner,  by  resolution  or  ordinance  of  its  governing  body,  ap- 
proved by  the  mayor,  provide  for  the  issuance  of  and  is- 
sue its  negotiable  bonds  in  a  sum  not  exceeding  one  hun- 
dred thousand  dollars,  in  such  denominations,  and  run- 
ning for  such  period  of  time,  and  bearing  such  rate  of 
interest  not  exceeding  six  per  cent,  per  annum,  as  may 
be  determined  by  said  resolution  or  ordinance,  and  sell 
the  same  at  not  less  than  par  for  the  purpose  of  provid- 
ing cash  funds  for  the  payment  of  said  subscription,  and 
may  use  and  apply  the  proceeds  ...  as  may  be  nec- 
essary in  the  payment  of  said  subscription  when  the 
same  shall  become  due  and  payable :  provided,  in  no 
event  shall  this  act  be  held  to  authorize  the  issuance  of 
more  than  one  hundred  thousand  dollars  of  bonds,  par 
value,  by  the  said  city  of  Clarksville,  and  in  case  the 
said  bonds  should  be  sold  by  the  said  city  at  a  premium, 
any  excess  of  proceeds  from  the  bonds  sold,  above  the 
amount  required  to  pay  said  subscription,  shall  be  cov- 
ered into  the  treasury  of  said  city  as  a  special  fund,  and 
to  be  applied  to  the  payment  of  interest  accruing  after 
the  issuance  upon  the  bonds  issued." 

In  the  first  place,  the  complainants,  through  their 
able  counsel,  insist  that  this  act  is  void  because  it  is  a 
partial  law,  suspending,  for  the  benefit  of  the  city  of 
Clarksville,  the  general  railroad  subscription  act  of 
1887,  modified,  as  is  contended,  by  the  general  election 
law  known  as  the  "Dortch  Law''  of  1890. 

Since  the  case  of  State  v.  Wilson^  12  Lea,  246,  it  has 
been  the  settled  law  of  this  State  that  special  legislation 
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as  to  municipal  corporations  is  not  within  the  inhibition 
of  article  11,  section  8,  of  the  constitution  of  1870. 
Since  the  opinion  in  that  case  (its  conclusion  being  re- 
affirmed in  Ballentine  v.  Ptdaski,  15  Lea,  636),  many 
acts  of  the  legislature  dealing  with  particular  municipal 
corporations  have  be^n  passed,  some  of  which  have 
been  before  this  court,  and  the  authority  of  these  two 
cases  has  been  uniformly  recognized.  See  Williams  v. 
Nashville,  89  Tenn.,  487, 15  S.  W.,  364 ;  Reel  foot  v.  Daw- 
son, 97  Tenn.,  151,  36  S.  W.,  1041,  34  L.  R.  A.,  725 ;  Bur- 
nett V.  Maloney,  97  Tenn.,  697,  37  S.  W.,  689,  34  L.  R.A., 
541 ;  Davis  v.  Rogersville,  107  Tenn.,  588,  64  S.  W.,  893 ; 
Kedistricting  Cases,  111  Tenn.,  234,  80  S.  W.,  750. 

Coming  now  to  the  question  raised  by  the  complain- 
ants, that  the  ratifying  or  curative  act  of  1903  is  a  par- 
tial law  suspending  general  laws  for  the  benefit  of  the 
city  of  Clarksville,  we  think  the  case  of  Lauderdale 
County  V.  Fargasson,  7  Lea,  153,  a  controlling  authority 
against  this  contention.  That  case  arose  under  the 
constitution  of  1834,  and  involved  the  l^ality  of  bonds 
issued  in  accordance  with  two  acts  of  the  legislature, 
the  first  of  which  was  passed  February  25,  and  the  last 
Nov.  5,  1867. 

By  these  acts,  any  county  along  the  line  which  the 
Mississippi  Railroad  was  proposing  to  build  was  author- 
ized to  subscribe  for  its  capital  stock  to  any  amount  not 
exceeding  two-thirds  of  the  estimated  cost  of  grading 
the  roadbed  through  th^  county,  and  to  issue  short-time 
bonds  to  the  railroad  company  in  anticipation  of  the 
revenues  to  be    raised  from  taxes    which  the  county 
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was  empowered  to  levy  to  meet  these  bonds ;  and  this  was 
to  be  done  by  the  majority  of  the  justices  of  the  county, 
assembled  either  in  general  or  special  session,  without 
referring  the  matter  to  the  qualified  voters  of  the  county. 
At  the  time  of  the  passage  of  these  acts  the  general  rail- 
road subscription  act  of  1852  was  in  force,  by  the  terms 
of  which  all  counties  and  incorporated  towns  and*  cities 
of  the  State  were  authorized  to  make  such  subscriptions 
in  the  prescribed  way  and  upon  prescribed  conditions, 
a  majority  of  the  qualified  voters  assenting  thereto,  but 
not  otherwise. 

The  line  of  this  projected  road  was  laid  out  to  pass 
through  Lauderdale  county  and  a  majority  of  the  jus- 
tices of  the  county,  in  court  assembled  under  the  autho- 
rity of  the  acts  of  1887,  made  a  subscription  for  an 
amount  of  the  capital  stock  of  that  road,  and  issued 
short-time  bonds  to  the  railroad  company  in  payment 
of  that  stock ;  and  the  case  in  question  involved  the  val- 
idity of  this  action. 

It  was  insisted  by  the  complainant,  Fargason,  that 
the  act  of  1852  was  "the  general  law  of  the  land  at  the 
time  of  the  passage  of  the  act  under  which  these  bonds 
are  [were]  issued,  and  that  these  acts  were  void,  and 
that  either  they  suspended  a  general  law  for  the  bene- 
fit of  the  particular  counties,  or  else  conferred  a  benefit 
on  these  counties  inconsistent  with  the  general  law  of 
the  land."  The  court  said,  however,  that  this  insistence 
was  in  no  sense  sound,  that  the  general  law  ( that  is,  the 
ast  of  1852)  was  not  suspended  by  the  acts  of  1867^  and 


5  Gates]  DECEMBER  TERM,  1904.  725 

B\irnace  Co.  y.  Railroad. 

that  the  prohibition  of  the  constitutional  provision  re- 
ferred to  had  no  rightful  application  to  the  contracting 
of  obligation  by  which  burdens  are  self-imposed  by  coun- 
ties and  incorporated  towns.  It  is  true,  this  case  arose 
under  the  constitution  of  1834,  but  the  section  of  that 
constitution  invoked  to  invalidate  the  bonds  in  question 
is  repeated  in  totidem  verbis  in  our  present  constitution. 
So  this  court  referred  to  it  as  authority  in  Burnett  v. 
Moloney,  supra.  While  in  this  latter  case  there  was  a 
dissenting  opinion,  yet  it  did  not  reach  the  point  we  are 
now  considering ;  and,  so  far  as  the  record  shows  there 
was  a  concurrence  of  view  by  all  the  judges  on  this  point. 
We  do  not  see  any  reason  now  to  doubt  the  soundness  of 
the  conclusion  announced  in  the  Fargason  case ;  nor  can 
we  see  any  peril  likely  to  result  from  adapting  l^isla- 
tion  to  meet  the  special  needs  of  particular  counties, 
cities,  or  incorporated  towns.  It  is  true,  many  evils  have 
resulted  from  the  self-imposition  by  municipal  corpora- 
tions of  burdens  in  the  way  of  bonuses  or  subscriptions 
to  the  capital  stock  of  railroads,  yet  we  think,  if  these 
burdens  are  to  be  fft^oided,  some  other  ground  for  doing 
so  must  be  found  than  the  one  insisted  upon  by  the  com- 
plainants. 

It  is  next  contended  that  this  ratifying  or  curative 
act  is  violative  of  section  17  of  article  2  of  our  constitu- 
tion, which  provides  as  follows:  "No  biir shall  become 
a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  the  title." 

Assuming  for  the  moment  that  the  legislature  may, 
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within  proper  constitutional  limitations,  pass  a  ratify- 
ing or  curative  act,  does  the  present  act  have  the  vice 
thus  attributed  to  it?  Its  avowed  purpose  was  to  ap- 
prove the  subscription  already  made  by  the  city  of 
Clarksville  to  the  capital  stock  of  the  Nashville  & 
Clarksville  Railroad  Company,  and  to  authorize  the  city 
to  provide  funds  for  the  payment  of  the  same.  The  body 
of  the  act  corresponds  with  the  title,  and  the  question  is, 
does  the  act  contain  more  than  one  subject? 

This  act  was  drafted  in  view  of  the  contract  already 
made  by  the  city  with  the  railroad  company.  By  the 
terms  of  the  contract,  payment  for  the  stock  which  the 
city  agreed  to  take  might  be  made  either  in  cash  or 
twenty-year  bonds  of  the  city,  bearing  interest  at  not 
less  than  4  per  cent.,  payable  semiannually,  as  the  city 
might  elect  This  contract  was  strictly  within  the  lim- 
itations of  section  12  of  chapter  3,  p.  60,  of  the  Acts  of 
1887.  We  think  it  clear  that  the  act  and  proposition 
both  contemplated  that  after  the  subscription  was  made 
the  option  was  to  be  open  for  the  city  of  Clarksville  to 
determine  the  mode  of  payment  for  this  either  in  its 
20-years  bonds  or  in  cash;  the  limitation  on  this 
option  being  that  if  paid  in  bonds  they  should  bear  not 
less  than  4  per  cent,  interest.  Thus  the  matter  stood  at 
the  passage  of  the  act  of  1903,  and  it  would  seem  that 
any  resolution  which  came  to  the  aid  of  the  city  in  dis- 
charging its  contract  in  either  mode  would  be  in  har- 
mony with  the  contract,  and  would  derogate  neither 
from  the  rights  of  the  railroad  nor  the  city. 
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And  further  it  would  seem  that  any  provision  by  the 
act  itself  of  the  method  by  which  the  city  could  discharge 
its  liability  or  its  subscription  would  be  cognate  to  the 
purpose  of  the  act.  It  is  as  if  the  legislature  had  said 
to  the  city  of  Clarksville :  "I  authorize  you  to  make 
this  subscription,  or,  having  made  it,  I  now  ratify  it, 
and  empower  you  to  use  one  of  two  methods  to  discharge 
your  liability — either  to  issue  your  bonds  direct  to  the 
railroad,  bearing  not  more  than  six  per  cent,  interest,  in 
payment  thereof,  or  else  to  put  the  bonds  on  the  market 
for  the  purpose  of  realizing  cash  and  appropriating 
enough  of  the  funds  so  received  to  pay  the  subscription ; 
the  excess,  if  any,  to  be  covered  into  your  treasury." 
The  authority  to  incur  the  obligation  involved  the  idea 
of  payment.  The  two  were  connected,  so  that,  in  auth- 
orizing the  one,  naturally  the  other  was  to  be  provided 
for.  And  so  it  was,  when  the  legislature  came  to  its  act 
of  ratification  of  the*  contract  already  made,  it  provided, 
of  logical  necessity,  the  method  by  which  the  contract 
was  to  be  discharged ;  and  in  so  doing  it  was  acting,  as 
we  think,  strictly  within  constitutional  limitations. 

In  Ryan  v.  Terminal  Company ,  102  Tenn.,  Ill,  50  S. 
W.,  744,  45  L.  R.  A.,  303,  this  clause  of  the  constitution 
was  invoked  to  invalidate  an  act  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  provide  for  the  organi- 
zation of  railroad  terminal  corporations  and  define  the 
powers,  duties  and  liabilities  thereof,' ''  because,  as  was 
insisted,  this  title  covered  much  of  incongruous  legisla- 
tion.    Among  the  provisions  found  in  the  act  which  were 
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supposed  to  be  subject  to  this  criticism  were  those 
which  empowered  railroad  companies  enteriiig  into  con- 
tracts with  the  terminal  company  to  guaranty  the  prin- 
cipal and  interest  of  bonds  issued  by  such  company,  as 
well  as  other  contracts  made  by  it  in  regard  to  its  cor- 
porate business,  and  also  to  subscribe  for  holding  and 
disposing  of  the  capital  stock  or  bonds  which  might  be 
issued  by  the  terminal  corporation. 

It  was  there  argued  with  much  force  and  plausibility 
that  these  provisions  were  foreign  to  the  title,  and  in- 
troduced into  the  body  of  the  act  new  and  independent 
subjects.  After  a  review  of  the  authorities,  the  court 
rejected  this  contention,  and,  adopting  the  language  of 
Judge  Cooley,  said,  "The  generality  of  a  title  is  no  ob- 
jection to  it,  so  long  as  it  is  not  made  a  cover  to  l^isla- 
tion  incongruous  in  itself,  and  which  by  no  fair  intend- 
ment can  be  considered  as  bearing  necessary  or  proper 
connection." 

Again  returning  to  the  line  of  suggestion  already 
made,  had  this  been  an  act  authorizing  the  city  of 
Clarksville  to  subscribe  for  |100,000  capital  stock  of 
this  railroad  in  the  event  three-fourths  of  the  qualified 
voters  of  the  city,  at  an  election  held,  approved  the 
subscription,  and  to  issue  its  bonds  to  pay  for  the  same, 
and  both  these  matters  were  embraced  in  the  title  and 
the  body  of  the  act,  could  it  be  maintained  that  these 
were  distinct  and  independent  subjects,  making  the 
whole  act  void?  That  the  authority  to  subscribe  was 
one  thing,  and  providing  a  mode  of  payment  was  a  dif- 
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ferent  thing?  If  these  questions  must  be  aflBirmatively 
answered,  then  chapter  3,  page  57,  of  the  Acts  of  1887, 
providing  a  general  law  for  subscription  to  the  stock  of 
railroads,  which  complainant  seeks  to  interpose  as  an 
obstacle  to  this  special  act,  is  also  void.  For  on  exam- 
ination it  is  found  to  contain  the  same  vice  charged 
against  this  special  legislation.  That  act  is  entitled  "An 
act  to  empower  counties  and  incorporated  cities^  and 
towns  to  subscribe  to  the  capital  stock  of  any  railroad 
company,  .  .  .  and  to  provide  for  the  payment  of 
such  subscriptions."  Section  12  of  this  act  follows  the 
title,  and  does  what  section  2  of  chapter  276,  page  797, 
of  the  Acts  of  1903,  attempts  to  do ;  that  is,  it  provided 
a  method  of  discharging  a  subscription  made  under  the 
terms  of  this  general  act.  This  statute  has  been  stand- 
ing unchallenged  for  about  seventeen  years,  and  under 
it,  no  doubt,  subscriptions  have  been  made,  and  many 
bonds  issued;  and  while  this  would  not  prevent  the 
court  from  declaring  it,  if  necessary  to  do  so,  unconsti- 
stitutional,  yet  it  would  greatly  increase  our  responsi- 
bility, and  require  of  us  the  closest  scrutiny  before 
reaching  such  result. 

But  the  argument  of  the  counsel  of  complainant  in 
relying  upon  this  act  as  one  which,  in  part,  serves  to 
avoid  the  curative  act  of  1903,  by  clear  implication,  con- 
cedes the  constitutionality  of  that  act ;  and  we  think 
that,  if  in  it  there  was  no  violation  of  the  constitutional 
provision  in  question,  there  is  none  in  the  act  now  being 
examined.     We  do  not  think,  however,  either  of  these 
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acts  obnoxious  to  the  clause  of  the  constitution  invoked 
by  the  complainants. 

It  is  further  insisted  that  chapter  276  is  void  because 
it  confers  a  new  power  upon  the  city,  in  that  it  author- 
izes the  issuance  of  bonds  for  a  longer  term  than  twenty 
years,  by  mere  resolution  of  the  municipal  board,  when 
one  of  the  terms  of  the  proposition  voted  on  was  that 
payment  should  be  made  in  20-year  bonds,  bearing  not 
more  than  4  per  cent,  interest.  It  is  true  that  section 
2  of  the  act  does  not  fix  the  date  of  the  maturity  of  the 
bonds  which  are  to  be  issued  under  its  authority,  but 
chapter  3,  page  57,  of  the  Acts  of  1887,  does ;  and  these 
two  acts,  being  m  pari  materia  on  this  point,  are  to  be 
construed  together,  so  as  to  impose  a  20-years'  limita- 
tion in  the  running  of  these  bonds,  and  thus  leave  the 
proposition  and  section  2  of  chapter  276,  page  796,  corre^ 
sponding  in  every  particular. 

Nor  does  section  2  of  chapter  276  make  a  departure 
so  far  as  interest  is  concerned.  The  propjosition  sub- 
mitted was  to  take  bonds  in  payment  of  the  subscrip- 
tion, bearing  interest  at  not  less  than  4  per  cent.  Not 
more  than  6  per  cent,  could  be  paid  on  these  bonds  under 
the  law.  The  proposition  therefore  left  it  open  for  ad- 
justment, as  between  the  city  and  the  railroad,  as  to  the 
rate  of  interest — anywhere  between  4  per  cent  and  6 
per  cent.  So,  when  the  legislature  authorized  the  issu- 
ance of  these  bonds,  and  limited  interest  upon  them  to 
6  per  cent.,  we  do  not  discover  in  what  respect  it  made 
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a  departure  from  the  terms  of  the  proposition  submitted 
to  and  accepted  by  the  city. 

This  leaves  open,  as  the  only  question  yet  to  be  de- 
terrmined,  the  right  of  the  legislature  to  pass  chapter  276 
of  the  Acts  of  1903,  and  its  legal  effect.  This  question 
has  already  been  answered  in  our  reported  cases. 
Shields  v.  Land  Company,  94  Tenn.,  123,  28  S.  W.,  668, 
26  L.  R.  A.,  509,  45  Am.  St.  Rep.,  700 ;  Muse  v.  Lexing- 
ton, 110  Tenn.,  655,  76  S.  W.,  481.  The  import  of  these 
cases  may  be  condensed  in  a  paragraph  from  Sykes  v. 
Mayor,  55  Miss.,  137,  embodied  and  approved  in  the 
opinion  of  the  court  in  Grenada  Supervisors  v.  Brown, 
112  U.  S.,  261,  5  Sup.  Ct,  125,  28  L.  Ed.,  704 :  "The 
idea  implied  in  the  ratification  of  a  municipal  act  per- 
formed without  previous  legislative  authority  is  that  the 
ratifying  communicates  authority  which  relates  back  to 
and  retrospectively  vivifies  and  l^alizes  the  act,  as  if 
the  power  had  been  previously  given." 

It  results  that  the  demurrer  to  the  bill  on  the  point 
discussed  herein  was  well  taken,  and  the  decree  of  the 
court  of  chancery  appeals  must  be  reversed  and  the  bill 
of  complainants  dismissed. 
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THE  PEESENTATION  OP  PORTRAIT  OF 

CHIEF  JUSTICE  NICHOLSON. 


During  the  sitting  of  the  supreme  court  at  Knox- 
vllle,  and  after  the  business  of  the  day  had  been  f inished, 
on  November  5, 1904,  the  Hon.  Lewis  Shepherd,  for  and 
on  behalf  of  the  bar  of  Chattanooga,  addressed  the  court 
as  follows : 

"May  it  please  the  court: 

"We  see,  hanging  on  the  walls  of  this  court  room,  por- 
traits of  some  of  the  great  men,  now  gone  to  their  re- 
wards, who  once  presided  over  this  court.  These  are 
testimonials  to  the  uprightness  and  ability  of  these  emi- 
nent men,  given  to  us  and  to  those  who  will  come  after 
us,  by  their  friends  and  admirers,  who  knew  them,  and 
went  in  and  out  before  them,  while  they  severally  held 
the  highest  judicial  office  known  to  our  constitution  and 
laws. 

"In  order  that  this  gallery  of  fame  may  not  be  incom- 
plete, the  bar  at  Chattanooga  presents  to  your  honors 
and  to  the  constituency  which  you  represent,  the  por- 
trait of  the  first  and  most  illustrious  of  th6  Chief  Jus- 
tices, the  Hon.  A.  O.  P.  Nicholson.  The  picture  is  an  ex- 
ceDent  likeness,  and  a  superb  work  of  art,  painted  for  us 
by  Mr.  Branson,  the  most  talented  artist  in  Tennessee. 

"Judge  Nicholson  was,  in  many  respects,  the  most  re- 
markable man  Tennessee  ever  produced.  He  was  a  man 
of  most  wonderful  versatility.  If  he  had  crystallized  his 
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great  powers  into  the  judicial  office,  he  would  undoubt- 
eflly  have  been  given,  in  the  estimation  of  the  nation,  a 
position  alongside  the  most  eminent  judges  of  America. 

"He  laid  aside  a  lucrative  law  practice  to  become  the 
editor  of  his  party^s  organ  at  Nashville,  whence  he  went 
to  Washington  as  the  editor  of  the  leading  Democratic 
paper  of  the  nation.  He  was  so  fond  of  the  editorial  pro- 
fession, that  he  declined  to  quit  it  to  accept  a  cabinet  po- 
sition. He  was  a  United  States  senator  and  took  conspic- 
uous part  in  the  great  debates,  at  a  time  when  there 
were  giants  in  the  senate. 

"The  separation  of  Tennessee  from  the  American 
Union  terminated  his  career  in  the  United  States  sen- 
ate, for  he  refused  to  remain  a  member  of  that  body 
after  his  State  had  cast  her  fortunes  with  her  sisters  of 
the  South. 

"He  was  one  of  the  chief  architects  and  builders  of  the 
constitution  of  1870,  and  became  the  first  chief  justice 
of  the  supreme  court  that  was  provided  for  by  that  con- 
stitution. 

"He  wrote  an  opinion  in  nearly  every  case  that  came 
before  him ;  he  had  such  a  prodigious  capacity  for  work, 
that  the  lawyers  of  the  supreme  court  would  submit  their 
cases  to  him  without  having  them  go  through  the  usual 
process  of  hearing  and  argument  before  the  full  bench; 
his  kindness  of  heart  and  his  desire  to  be  always  at  work, 
induced  him  to  take  on  himself  a  large  amount  of  extra 
work. 

"His  opinions  were  carefully  prepared  and  were  ex- 
haustive of  the  law  and  facts.  His  head  and  hand  worked 

736 


Presentation  of  Portrait  of  Chief  Justice  Nichohon. 

together,  and  he  transferred  his  thoughts  to  paper  with 
ease  and  rapidity.  His  language  was  as  smooth  as  the 
current  of  a  placid  stream  flowing  without  a  rippla 

"His  knowledge  of  law  seemed  intuitive,  his  grasp  of 
facts  was  thorough  and  comprehensive,  and  like  a  gen- 
ius, he  had  a  command  of  language  to  express  with  clear- 
ness and  force,  his  conclusions  of  both  law  and  fact? 

"The  late  Judge  Jno.  L.  T.  Sneed,  his  friend  and  asso- 
ciate on  the  bench,  said  of  him : 

"The  life  of  the  late  chief  justice  of  Tennessee  is  but 
another  illustration  that  the  triumph  of  genius  in  civil 
life  over  the  obstacles  that  lie  in  the  path  of  unassisted 
poverty,  make  up  the  true  ideal  of  the  hero  at  last,  to 
whose  escutcheon,  unstained  with  human  blood,  no 
greater  glory  could  be  imparted  by  all  the  blazonry  of 
the  Herald's  Coll^a  He  came  upon  the  bench  of  the 
supreme  court  at  a  time  when  the  labors  of  that  tribunal 
were  simply  appalling,  and  they  have'  so  continued  un- 
til this  hour.  If  there  ever  was  in  any  public  station  a 
more  perfect  model  of  unfaltering  fidelity  to  any  public 
trust,  the  annals  of  this  country  do  not  furnish  it  It 
has  long  been  apparent  to  us  all,  that  his  herculean  la- 
bors were  gradually  undermining  a  naturally  vigorous 
constitution,  and  it  is  certain  that  they  have  destroyed 
his  valuable  life.  He  has  died  a  martyr  to  his  sense  of 
duty  to  the  State.  I  will  not  undertake  to  describe  the 
texture  of  his  extraordinary  mind,  nor  to  estimate  here 
the  value  and  extent  of  his  public  services.  His  speeches 
at  the  bar,  in  the  legislature;,  in  the  constitutional  con- 
vention^ upon  the  hustings,  in  the  United  States  senate, 
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his  seyeral  revisals  of  our  statute  laws,  his  literary  ad- 
dresses, his  great  career  as  a  public  journalist,  and  his 
opinions  delivered  from  this  bench,  all  constitute  a  mon- 
ument  to  his  fame,  compared  to  which, 


'Tbe  tropbied  urn  and  scnlptnred  bust 
Would  be  but  mockery  of  bis  dust. 


>  ft 


"Hon.  Jos.  B.  Heiskell,  who  was  attorney-general  and 
rejmrter  while  Judge  Nicholson  was  on  the  bench,  paid 
his  memory  this  high  and  just  tribute : 

"  ^He  had  an  extraordinary  capacity  for  the  disposi- 
tion of  business,  I  don't  think,  in  the  annals  of  the 
world,  there  could  be  found  a  man  who  had  greater  ca- 
pacity to  dispose  of  business  than  he.  Page  after  page 
flowed  from  his  pen  without  correction,  and  almost^ 
without  error.  It  would  be  difficult  to  describe  the  circle 
of  a  great  man  and  leave  him  out.  In  his  death  w^  of  the 
bench  and  bar  of  Tennessee,  may  be  said  to  have  inher- 
ited orphanage.^ 

"What  more  can  we  say  in  memory  of  this  great  and 
illustrious  man,  great,  not  on  account  of  high  office,  and 
distinguished  honors  conferred  on  him  by  his  country- 
men, but  because  God  made  him  so. 

"We  trust  that  your  honors,  on  behalf  of  the  people  of 
the  State,  will  accept  this  portrait,  and  give  it  a  place  on 
the  wall  of  this  court  room  alongside  the  pictures  of  the 
other  chief  justices,  which  admiring  friends  have  al- 
ready contributed. 

"May  the  presence  of  this  picture  in  this  room  be  an 
inspiration  to  every  judge  who  may  sit  on  this  bench,  to 
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every  lawyer  who  may  practice  at  this  bar,  to  emulate 
the  lofty  virtues  and  distinguished  accomplishments  of 
this  illustrious  judge,  this  good  and  great  man." 

And  thereupon  Chief  Justice  Beard  replied  as  follows : 
"Judge  Shepherd  and  Associates, 
"Gentlemen  of  the  Committee : 

"I  am  directed  by  the  court  to  accept  this  portrait  of 
the  late  Chief  Justice  Nicholson,  and  to  express,  through 
you,  its  sense  of  obligation  to  the  bar  of  Chattanooga  for 
their  generosity  in  adding  it  to  those  of  his  illustrious 
associates  which  already  adorn  the  walls  of  this  room. 

"You,  sir,  have  well  epitomized  the  life  of  this  remark- 
able man.  It  was  varied  as  his  mind  was  versatile.  He 
was  much  more  than  a  mere  member  of  this  court,  and 
its  first  chief  justice  after  the  adoption  of  the  constitu- 
tion of  1870.  Gifted  with  rare  intellectual  power,  it 
would  have  been  strange  indeed,  if  he  had  pursued  the 
plain  and  monotonous  road  of  the  average  man.  As  it 
was,  we  find  him,  though  in  successive  stages,  lawyer, 
editor,  statesman,  constitution  builder,  and  last  of  all, 
judge.  But  wherever  found,  he  was  fa/nle  princeps.  As 
an  editor,  he  belonged  to  that  constellation  of  which 
Eitchie  of  Virginia,  Prentice  of  Kentucky,  Greely  and 
Webb  of  New  York,  were  stars  of  the  first  magnitude, 
and  as  statesman  he  honored  himself  and  shed  lustre  on 
Tennessee,  when  Benjamin,  Douglass,  Seward,  Jefferson 
Davis  and  others  equally  great,  ruled  the  senate  of  the 
United  States. 

"But  it  is  as  lawyer  and  judge  he  will  be  longest  re- 
membered.   To  the  discharge  of  these  offices  he  brought 
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his  best  faculties.  He  was  eminently  logical.  What  nnm- 
beps  were  to  Alexander  Pope,  logic  was  to  him.  His 
ideas  marshalled  themselves  in  orderly  array,  as  trained 
battalions  fall  into  their  places  on  the  field,  and  with 
him  language  was  not  mere  words,  but  the  easy  vehicle 
of  thought.  As  a  prism  breaks  up  a  ray  of  light  into  its 
primary  colors,  so  did  his  mind  resolve  all  questions  pre- 
sented to  it  into  their  constituent  parts.  One  might  asr 
sume  that  this  intellectual  constitution  would  unfit  him 
for  the  work  of  an  advocate,  whose  success  is  measured 
by  his  power  to  please  and  command.  Yet  it  is  one  of 
the  traditions  of  the  bar  of  this  State,  that- at  a  time 
when  the  eloquent  voice  of  Felix  Grundy  still  lingered 
in  our  halls  of  justice,  and  when  Caruthers,  Gahal  and 
Nelson,  Jarnagin  and  Netherland,  each  a  master  of  the 
art  of  controlling  men,  still  held  the  forum,  he  was  a  peer 
of  the  best.  With  perceptions  as  keen  as  a  Damascene 
blade,  with  a  free  command  of  language  captivating  from 
its  simplicity,  with  a  power  of  denunciation  where  the 
exigencies  of  a  case  called  for  it,  and  with  a  self-poise 
which  no  attack  could  disturb,  it  behooved  his  adversary 
to  come  fully  armed,  when  he  entered  the  professional 
arena  to  meet  with  Nicholson,  .the  lawyer. 

"Before  the  courts,  in  argument  of  the  law,  it  is  said 
by  those  who  knew  him,  he  had  no  superior.  His  propo- 
sitions were  stated  like  an  axiom  of  Euclid.  Granting 
his  basic  proposition,  his  conclusions  were  unassailable 
To  do  this  was  like  conceding  the  major  and  minor  pre- 
mise of  a  syllogism. 

"And  those  of  us  of  a  later  day  can  understand  that 
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this  tradition  is  not  untrue  to  fact.  His  opinions  as  a 
member  of  this  court — many  .of  them — furnish  illustra- 
tions of  its  truth.  In  them  it  will  be  found  that  with  his 
pi*emise  well  established,  the  result  follows  aA  the  night 
the  day. 

"This  was  true  genius.  To  it,  however,  was  added  as  a 
complement,  capacity  for  great  labor.  The  Heiskells 
and  the  Baxters  are  living  witnesses  to  this  trait  of  his 
character. 

"Well  then,  is  it  that  in  this  court  where  with  him  finis 
coronat  opus,  that  this  homage  should  be  given  to  his 
memory  by  the  lawyers  of  one  of  the  chief  cities  of  Ten- 
nessee. It  is  true  it  needs  no  "hall  of  fame"  to  keep 
fresh  in  the  mind  of  his  countrymen  the  name  of  this 
illustrious  man,  yet  it  is  proper  that  the  living  should 
pay  this  tribute  to  the  dead. 

"Appreciating  as  we  do  the  character  and  work  of  this 
great  chief  justice,  it  is  with  no  little  pleasure  that  his 
portrait  is  accepted  by  the  court  with  an  order  that  it 
be  suspended  on  one  of  the  walls  of  this  room/' 


THE  PRESENTATION  OF  PORTRAIT  OF 

CHIEF  JUSTICE  DEADERICK, 


On  November  12,  1905,  at  the  conclusion  of  the  busi- 
ness of  the  day,  the  portrait  of  former  Chief  Justice 
Deaderick  was  jwesented  to  the  court  by  Judge  S.  J. 
Kirkpatrick,  of  Jonesboro,  representing  the  bar  of  the 
first  judicial  circuit,  who  addressed  the  court  as  fol- 
lows : 

"May  it  please  the  court : 

"This  occasion  attests  two  facts  not  always  given  due 
credit  in  the  common  judgment  of  the  world :  1st  That 
the  lives  of  good  men  affect  more  deeply  the  age  in  which 
they  live  than  is  adniitted  during  the  continuance  of 
such  lives,  and  2nd,  That  under  the  inspiration  of  this 
fact,  those  who  follow  continue  with  ever  increasing  fi- 
delity to  honor  their  memory  and  perpetuate  their  vir- 
tues after  they  have  passed  away. 

"At  the  October  term  of  this  court,  1890,  the  speaker 
was  appointed  one  of  a  committee,  selected  as  represen- 
tative of  the  bench  and  bar  of  East  Tennessee,  to  prepare 
a  biographical  sketch  of  the  life  and  services  of,  and  reso- 
lutions expressing  the  sorrow  and  bereavement  felt  over 
the  death  of  the  late  Chief  Justice  James  W.  Deaderick, 
who  had  departed  this  life  October  8,  1890,  at  the  ripe 
age  of  78. 

"The  work  of  that  committee  was  presented  to  the 
court  and  was    approved,    adopted  and    ordered  to  be 
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spread  upon  the  records  and  published  in  the  reports  of 
opinions. 

"This  memorial — ^appearing  as  appendix  to  5th  of 
Pickle,  presents  in  its  narration  of  facts,  the  picture  and 
model  of  an  order  of  manhood,  most  impressive  and  de- 
sirable in  all  the  relations  of  life — ^a  sound  body,  a 
strong,  alert  mind,  a  strong  moral  individualism,  flower- 
ing into  a  fraternal  charity  that  sweetened  all  that  came 
under  its  influence.  While  the  resolutions  breathe  a 
sense  of  sadness  and  deep  bereavement,  which  alone  the 
death  of  a  good  and  honored  man  can  provoke. 

"To  this  estimate  of  Judge  Deaderick,  there  is  not  a 
dissenting  voice :  but  as  one  of  the  number,  daily  lessen- 
ing, who  sustaining  personal  relations  with  him,  partici- 
pated in  the  activities  which  engaged  his  powers,  shared 
in  his  hopes,  bore — in  part — ^his  disappointments,  and 
joyed  in  his  triumphs,  I  want  to  bear  witness  to,  and  em- 
phasize those  personal  traits,  those  mental  and  spiritual 
qualities  that  most  contributed  to  his  success,  and  which 
made  him  beloved  and  honored  while  living  and 
mourned  when  dead. 

"Controlling  events  in  his  earlier  years  denied  him,  in 
a  measure,  the  opportunity  for  a  thorough  study  of  the 
sciences  and  of  literature,  and  it  was  not  until  he  reached 
middle  life  that  he  commenced  the  study  of  law.  But 
there  was  that  within  him  which  enabled  him  to  rise  to 
the  necessity  of  the  occasion,  and  his  great  natural  gifts^ 
his  unflagging  industry,  and  an  int^rity  which  with- 
stood the  subtlest  temptations  as  well  as  the  boldest  as- 
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Baults,  soon  placed  him  in  rank  with  the  foremost  of  his 
profession. 

"His  personal  honesty  and  professional  probity  were 
absolute — of  the  quality  that  are  unaffected  by  techni- 
calities, or  quibbles  of  the  law,  fear  of  personal  loss,  or 
promise  of  gain ; — the  Psalmist's  kind,  that  *swearest  to 
its  own  hurt  and  changest  not*' 

"He  had  a  deep  and  reverent  nature,  strong  religious 
convictions,  and  was  a  most  loyal  and  helpful  member 
of  his  church.  Whenever  possible,  he  was  at  his  place 
in  the  sanctuary.  I  recall  how  the  sunlight  streaming 
in  through  the  windows  of  his  loved  home  church, 
seemed  to  make  a  halo  around  his  silvered  head,  bowed 
in  humble  prayer. 

"In  the  close  intimacies  of  simple  village  life,  we 
learned  of  his  worth  as  a  neighbor.  He  was  interested 
in  all  that  concerned  our  people,  and  when  he  came  back 
to  live  the  rest  of  his  life  among  us,  after  his  long  stay 
in  'high  places'  it  was  only  the  resumption  of  his  for- 
mer place  unfilled  while  he  was  absent.  No  one  ever  took 
liberties  with  Judge  Deaderick,  but  he  never  lost  the 
kindness  of  heart  that  endeared  him  to  us,  nor  the  knight- 
liness  of  manner  that  gained  our  admiration. 

"Judge  Deaderick  could  neither  tell  nor  act  an  un- 
truth. Judged  by  the  unswerving  integrity  of  his  life, 
we  must  believe  that  he  was  of  those  who  sought  the 
truth  by  listening  to  the  voice  of  God  within  their  souls 
and  not  from  the  teachings  of  the  school,  the  creeds  of 
the  churches  or  any  fixed  form  of  morality. 

"It  is  fitting  that  Judge  Deaderick's  portrait  is  to  be 
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given  an  honored  place  within  these  walls.  We  who  are 
here  do  not  need  to  recall  his  work  and  worth,  but  they 
who  come  after  us,  may.  Memory  serves  but  its  own 
generation.  The  memorial  to  which  I  have  referred,  has 
found  a  safe  and  honored  place  in  the  records  of  the 
court,  but  in  a  few  years,  these  same  records  will  be  but 
part  of  the  musty  tomes  to  which  only  the  curious,  or 
those  directly  interested,  refer. 

"But  while  it  is  true  that  memory's  pictures  become 
dull  and  obscure,  and  while  written  things  that  were 
once  vibrant  with  life,  find  their  place  among  other  obso- 
•lete  matter,  the  painter's  art  has  but  to  be  put  under 
contribution  to  make  forgetfulness  diflScult  if  not  im- 
possible. This,  the  friends  of  Judge  Deaderick  have  done, 
and  as  a  last  act  of  loving  memory,  have  brought  his  por- 
trait,  a  work  of  more  than  ordinary  artistic  merit,  and 
ask  the  Honorable  Court  to  give  it  place,  in  the  room 
which  he  so  long  honored  by  his  presence. 

"This  portrait,  true  in  its  approach  to  the  original, 
will  serve  in  the  days  to  come  to  exhibit  the  kindly 
expression,  the  benevolent  disposition  and  greatness 
of  soul,  as  well  as  the  strong  intellectuality  of  him  whom 
it  represents.  And  as  it  is  looked  upon,  the  world  will 
be  bettered,  not  only  in  considering  the  unadorned  linea- 
ments of  a  good  man,  but  in  contemplating  the  fact  that 
the  grave  cannot  chill  the  love  of  human  hearts." 

Thereupon,  the  chief  justice,  speaking  for  the  court, 
said: 

"Judge  Kirkpatrick : 

"What  you   have  so  well   said,   supplementing   the 
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memorial  of  the  life  and  services  of  the  late  Chief  Jus- 
tice Deaderick  presented  by  the  committee  representing 
the  bench  and  bar  of  East  Tennessee  and  heretofore 
spread  on  the  records  of  this  court,  leaves  little  for  me, 
save  to  accept  for  the  court  this  speaking  likeness  which 
you  have  tendered.  It  is  not,  however,  improper  for  me 
to  add  that  there  has  never  sat  on  the  bench  of  this  State 
a  man  whose  life  illustrated  more  of  the  virtues  of  the 
best  citizenship,  or  who  brought  to  the  discharge  of  judi- 
cial duty  a  stronger  sense  of  the  right  and  a  more  reso- 
lute purpose,  at  all  times,  to  declare  it  than  the  late 
chief  justice.  You  have  well  epitomized  his  character 
in  saying  that  he  was  a  Christian  gentleman  and  an  able 
and  just  judge. 

^^It  is  well  that  the  lineaments  of  such  a  man  should  be 
preserved,  and  there  is  no  fitter  place  for  their  preserva- 
tion than  this  room,  where  he  so  long  presided.  This 
portrait  is  therefore  received,  and  it  will  be  here  hung 
with  those  of  other  distinguished  judges  with  whom  he 
was,  during  many  years  of  his  active  life^  intimately 
associated*^' 
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*This  index  was  prepared  by  R.  T.  Shannon,  EiSq.,  of  the  Nash- 
yille  bar,  and  it  affords  me  pleasure  to  acknowledge  my  obligation 
therefor. — ^Reporter. 
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6.  Railroad  may  be  circular  or  polygonal  in  shape,  with  ini- 
tial and  final  termini  at  the  same  place.  1875,  ch.  142, 
sec.  6 96 

6.  Amendment  of  charter  extending  route  of  an  incorporated 
railroad  company.    1875,  ch.  142,  sec.  19;  1897,  ch.  116  ..     96 
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8.  Privilege  tax  back  assessed  or  reassessed  by  the  clerk 
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ch.  128,  sec.  18;  1901,  ch.  174,  sees.  28  and  48;  1899,  ch. 
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1903,  ch.  257,  p.  615;  1901,  ch.  128,  p.  214;  1899,  ch.  432,  p. 
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12.  Retail  of  intoxicating  liquors  on  a  steamboat  engaged  in 
interstate  commerce  is  not  itself  interstate  commerce,  and 
subjects  the  seller  to  a  privilege  tax.  1903,  ch.  257,  p. 
615;  1901,  eh.  128,  p.  214;  1899,  ch.  432,  p.  1032  167 

13.  Power  to  hold  elections  is  vested  exclusively  in  the  com- 
missioners of  registration.    1897,  ch.  16  174 

14.  .Minors  left  here  by  their  parent  going  to  another  State  are 

entitled  to  homestead.    1867-68,  eh.  85;  1870-71,   ch.   71..  182 

15.  Actual  occupancy  of  land  is  not  essential  to  homestead. 
1879,  eh.  171  189 

16.  Sale  of  intoxicating  liquors  on  boat  engaged  in  interstate 
commerce  while  in  jurisdiction  of  this  State  subjects  the 
seller  to  a  privilege  tax.    1903,  ch.  251,  sec.  4,  p.  615 224 

17.  Administrator,  who  is  a  nonresident,  cannot  prosecute  a 
suit  upon  the  pauper  oath.  1897,  ch.  133;  1901,  ch.  126. 
(See  20,  infra.)    246 

18.  Statutory  discretion  In  circuit  court  as  to  abatement  of 
nuisances  applies  to  the  chancery  court.    1901,  ch.  139..  331 
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ing, and  notice  thereof.    1883,  ch.  220;  1891,  ch.  98 '382 
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20.  Nonresident  qualified  here  as  personal  representative  may 
sue  upon  pauper  oath.    1897,  ch.  133;  1901,  ch.  126;  1903, 

ch.  501.     (See  17,  supra.) 464 

21.  Title  or  substance  of  the  law  sought  to  be  amended  is 
not  recited  by  reference  to  it  in  Shannon's  Code  or  that 

of  Mllliken  and  Vertrees.    1899,  ch.  213;  1903,  ch.  43 464 

22.  Clerk's  fee  for  redemption  receipt  for  the  redemption  of 
several  pieces  of  land  sold  for  taxes.    1901,  ch.  174,  sec. 

57 500 

23.  Statute 'providing  penalty  recoverable  in  a  civil  action  is 
not  repealed  by  implication  by  a  statute  imposing  a  fine 
for  the  misdemeanor.     1901.  ch.  174,  sec.  72    '. 500 

24.  Statute  for  the  purity  of  elections,  and  compelling  offend- 
ers to  testify  with  immunity  from  prosecution,  applies  to 
criminal  cases  only;  no  contempt,  when.    1897,  ch.  14  . .  517 

25.  Term  of  office  of  incumbent  county  attorney  cannot  be 
extended  by  the  legislature  directly  or  by  implication  or 
inference.    1899,  ch.  352;  1903,  ch.  576 561 

26  One  subject  of  statute  tb  be  expressed  in  titie;  additional 
and  severable  subject  in  body  eliminated,  preserving  the 
rest  of  the  act,  when.    1903,  ch.  576 561 

27.  Time  for  a  statute  to  take  effect  may  be  fixed  by  legisla- 
ture.   1903,  ch.  576 561 

28.  Negotiable  bank  check,  indorsed  in  blank,  passes  by  de- 
livery.   1899,  ch.  94,  sees.  9  (5),  57,  185 574 

29.  Purchaser  of  lost  negotiable  instrument,  before  maturity, 
without  actual  knowledge  of  infirmity  and  without  bad 
faitbr,  acquires  title,  when.    1899,  ch.  94,  sec.  56 574 

30.  Statute  validating,  ratifying,  and  curing  irregularities  and 
defects  in  election  and  subscription  for  stock  in  a  rail- 
road by  a  city  is  constitutional,  when.    1903,  ch.  276 697 

31.  Statutes  authorizing  subscription  for  stock  in  railroads  by 
cities  and  counties,  and  authorizing  bonds  for  the  pay- 
ment thereof,  are  constitutional.  1851-52,  ch.  117;  1866-67 
(Private),  ch.  48,  sec.  6;  1867-68  (Private),  ch.  6; 
1887,  ch.  3;  1890  (ex.  ses.),  ch.  24;  1903,  ch.  276  697 

ADMINISTRATORS. 
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neous alone  for  excessiveness,  when 488 
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AFFIRMANCE-<k>ntinned. 

2.  EZztent  of  practice  heretofore  stated 4S8 

AlfBNDMENT. 

By  a  mlimte  entry  treated  as  properly  made  . . . . ; 298 

See  Statutes. 

APPEALS. 

1.  Defendant  cannot  be  required  to  waive  or  abandon  appeal 
upon  condition  of  plalntilTs  acceptance  of  remittitur 488 

2.  Do  not  lie  from  the  Judgment  of  a  city  council  in  contested 
election  cases,  when 639 

ARREST  OP  JUDGMENT. 

1.  After  verdict  for  failure  to  state  cause  of  action 464 

2.  Suit  dismissed  where  motion  in,  is  sustained  by  supreme 
court 464 

ASSIGNMENT. 

1.  Of  funds  accrued  and  to  accrue  subsequently  under  an 
existing  contract  may  be  validly  made 446 

2.  Right  of  assignee  is  not  affected  by  assignor's  banlcruptcy 

so  far  as  subsequent  creditors  are  concerned 446 

ATTACHMENT. 

1.  Insufficiency  of  affidavit  for 1 

2.  Levy  and  publication  are  essentials  as  against. nonresi- 
dents        1 

3.  Failure  to  record  a  sufficient  order  of  publication  does  not 
vitiate 1 

4.  May  be  issued  by  the  clerk  of  the  court,  when 1 

6.  Bona  fide  purchaser  of  a  negotiable  instrument  is  not  af- 
fected by  attachment  bill  sls  &  lis  pendens 605 

6.  Garnishment  of  a  negotiable  note,  not  actually  seized  and 
levied  on  imder  attachment,  will  not  warrant  a  judgment 
against  the  garnishee,  when 605 

7.  Statutes  authorizing  attachment,  and  declaring  void 
transfers,  have  no  extraterritorial  effect  to  defeat  a  bona 
fide  purchaser  of  a  negotiable  instrument 605 

BAGGAGE. 

1.  Husband's  suit  for  the  loss*of  his  wife's  baggage  is  not 
affected  by  his  traveling  with  her  without  paying  his  own 
fare,  when 205 
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BAGGAGE — Continued. 

2.  Husband's  suit  for  the  loss  of  his  wife's  baggftge  Is  not 

affected  by  her  Joinder  with  him  as  plaintiff,  when 205 

8.  Includes  what;  but  cannot  be  defined  205 

4.  For  "the  purpose  of  the  journey"  includes  what;  but  not 
household  goods 205 

5.  Of  a  female  passenger  may  include  the  clothes  of  her 
children  and  her  husband,  fancy  work,  ornaments,  key, 
etc 205 

6.  Of  a  married  woman  does  not  Include  household  goods, 
though  moying  with  her  husband 205 

BANK  CHECKS. 

1.  Negotiable,  indorsed  In  blank,  pass  by  delivery 574 

2.  Loser  of  bank  check.  Indorsed  In  blank,  cannot  recover 
from  the  drawee  bank  paying  it  to  a  bona  fide  purchaser 
after  notice  of  loss  to  the  bank 574 

3.  Purchaser  of  a  lost  negotiable  instrument,  before  maturity, 
without  actual  knowledge  of  infirmity  and  without  bad 
faith,  acquires  title,  when 574 

4.  Purchaser  of  a  lost  negotiable  instrument  indorsed  in 
blank,  from  an  unknown  holder,  acquires  title,  when; 

,        case  in  judgment 574 

BANKRUPTCY. 

Right  of  assignee  of  choses  in  action  is  not  affected  by 
assignor's  bankruptcy  so  far  as  subsequent  creditors  are 
concerned 446 

BANKRUPTS. 

1.  Effect  of  confirmation  of  comiK)sition  with  creditors....  288 

2.  Subsequent  promise  to  pay  debt  included  in  composition 

is  without  consideration 288 

BENEFIT  ASSOCIATIONS. 

1.  Suits  by  different  beneficiaries  on  benefit  certificate. .     40 

2.  Consolidation  of  such  suits  is  proper,  when   40 

8.  By-law  against  suicide  Is  valid,  and  applies  to  substituted 

certificate  issued  after  it  is  made  40 

4.  Evidence  held  sufficient  to  prove  intentional  suicide....     40 

BILLS  AND  NOTES. 

1.  Negotiable  bank  check,  indorsed  in  blank,  passes  by  de- 
livery    574 
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BILLS  AND  NOTES— ConUnued. 

2.  Loser  c€  a  bank  check.  Indorsed  In  blank,  cannot  recover 
from  the  drawee  bank  paying  It  to  a  hona  fide  purchaser 
after  notice  of  loss  to  the  bank 574 

8.  Purchaser  of  a  lost  negotiable  Instrument,  before  ma- 
turity, without  actual  knowledge  of  an  infirmity  and  with- 
out bad  faith,  acquires  title,  when 574 

4.  A  purchaser  of  a  lost  negotiable  instrument,  indorsed  in 
blank,  from  an  unknown  holder,  acquires  title,  when; 
case  in  judgment 674 

6.  Bona  fide  purchaser  of  a  negotiable  instrument  is  not 
affected  by  an  attachment  bill  as  a  lis  pendens 605 

6.  Garnishment  of  negotiable  note,  not  actually  seized  and 
levied  on  under  attachment,  will  not  warrant  a  judgment 
against  the  garnishee,  when  605 

7.  Statutes  authorizing  attachment,  and  declaring  void 
transfers,  have  no  extraterritorial  effect  to  defeat  a  bona 
fide  purchaser  of  a  negotiable  instrument 605 

BILLS  OP  EXCEPTIONS. 

Nullities,  unless  filed 539 

BILLS  QUIA  TIMET. 

Do  not  lie  to  impound  assets  or  profits  of  a  corporation  to 
secure  expected  judgment  in  an  action  of  tort 421 

BONDS. 

See  Municipal  Corporations. 
See  Railroads. 
BRIBERY. 

1.  Election  carried  by  bribery  and  disqualified  voters  can- 
not be  validated  by  legislature  697 

2.  Requisites  of  bill  attacking  election  for  bribery,  corrup- 
tion, and  votes  cast  by  persons  disqualified  by  infamous 
crimes  697 

BURGLARY. 

1.  What  constitutes  a  burglarious  breaking  261 

2.  Only  one  judgment  can  be  pronounced  under  an  indict- 
ment charging  burglary  with  intent  to  steal,  and  lar- 
ceny   539 

3.  Indictment  charging  burglary  will  sustain  a  conviction 
for  other  cognate  offenses 539 

4.  Construction  of  term  "burglary"   538 
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CASES  DISTINGUISHED  OR  MODIFIED. 

1.  Carrigan  v.  Rowell,  96  Tenn.,  185  182 

2.  Chism  V.  Bank,  96  Tenn.,  644 574 

3.  Dush  V.  Fitzhugh,  2  Lea,  308,  309. 266 

4.  Farrls  v.  SIpes,  99  Tenn.,  298 182 

5.  Fawcett  v.  Railroad,  5  Gates,  246    464 

6.  Gaut  y.  American  Legion  of  Honor,  107  Tenn.,  603 40 

7.  Hicks  V.  Pepper,  1  Bax.,  42  182 

8.  Hill  V.  Railroad,  9  Hels.,  826   266 

9.  Hixon  V.  Hixon,  7  Hum.,  83   657 

10.  Knight,  Ex  parte,  3  Lea,  402  639 

11.  Lankford  v.  Lewis,  9  Bax.,  127  182 

12.  Maxwell  v.  Stuart,  99  Tenn.,  409    616 

13.  McTeer  v.  Lebow,  85  Tenn.,  121   616 

14.  Miller  v.  McKinney,  5  Lea,  93  657 

15.  Pickle  V.  Muse,  88  Tenn.,  381   574 

16.  Railroad  v.  Burke,  6  Cold.,  52  266 

17.  Railroad  y.  Connor,  2  Bax.,  388   266 

18.  Railroad  y.  Fain,  12  Lea,  38  266 

19.  Railroad  y.  Flemming,  14  Lea,  126 266 

20.  Railroad  y.  Foster,  88  Tenn.,  678   266 

21.  Railroad  y.  Green,  9  Hels.,  588,  593 567 

22.  Railroad  y.  Humphreys,  12  Lea,  208   « 266 

23.  Railroad  y.  Robertson,  9  Heis.,  282   266 

24.  Railroad  y.  Smith,  6  Heip.,  178,  179 266 

25.  Railroad  y.  Thompson,  109  Tenn.,  343  464 

26.  Railroad  y.  Walker,  11  Heis.,  386  266 

27.  Railroad  y.  Wallace,  90  Tenn.,  62 266 

28.  Smith  y.  Railroad,  89  Tenn.,  664  464 

29.  State  y.  Frost,  103  Tenn.,  685  174 

30.  Tomllnson  y.  Board,  88  Tenn.,  1   639 

31.  Turnpike  y.  Yates,  108  Tenn.,  437 266 

32.  Wade  y.  Murry,  2  Sneed,  50  639 

33.  Woodbury  y.  Brown,  101  Tenn.,  707  174 

See  Overruled  Cases. 
CERTIORARI. 

1.  Lies  in  circuit  court  to  reyise  and  retry  cases  tried  by 

all  inferior  tribunals,  when    639 

2.  Lies  in  contested  election  cases  before  city  council,  when ; 
case  in  judgment   639 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  Amendment  by  a  minute  entry  treated  as  properly  made  298 

2.  No  joinder  of  complainants  nor  of  defendants  to  recoyer 
damages  for  nuisances,  when 331 
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CHANCERY  PLEADING  AND  PRACTICE— Continued. 

3.  Bill  against  several  defendants  to  enjoin  a  nuisance  and 
to  recover  damages  therefor  is  demurrable  as  to  the 
damages,  but  demurrer  must  be  confined  to  this  defect  331 

4.  Plea  of  former  suit  pending  should  not  be  sustained, 
where  the  former  suit  contains  less  matter  of  litigation, 
when    331 

5.  One  complainant  dismissing  bill  as  to  himself  against 
one  of  two  defendants  may  proceed  against  the  other..  331 

'  6.  Damages  upon  refusal  of  injunction  against  a  nuisance; 
claim  of  each  complainant  made  a  distinct  case  agaiiist 
each  defendant  complained  of;  reference  for  damages  .  831 

7.  Bill  charging  eighty-eight  votes  rejected  by  judges  of 
election,  without  more^,  is  in  sufficient  to  show  illegal- 
ity    697 

8.  Requisites  of  bill  attacking  election  for  bribery,  corrup- 
tion, and  votes  cast  by  persons  disqualified  by  infamous 
crimes    697 

9.  Facts  constituting  fraud,  and  not  mere  general  averments 

of  fraud,  must  be  alleged  697 

CHARGE  OP  COURT. 

1.  That  furnisher  of  electricity  is  liable  for  a  horse  killed 
thereby  is  reversible  error,  when 83 

2.  Erroneous,  becomes  harmless  by  remittitur,  when 266 

3.  Erroneous,  if  not  prejudicial,  is  not  reversible  error 266 

4.  E^rror  to  refuse  instruction  that  passenger  injured  by 
alighting  from  a  moving  car  cannot  recover,  when 614' 

CHARTERS. 

See  Corporations. 

CHOSEN  IN  ACTION. 

1.  Assignment  of  funds  accrued  and  to  accrue  subsequently 
under  an  existing  contract  may  be  validly  made 446 

2.  Right  of  assignee  is  not  affected  by  assignor's  bank- 
ruptcy so  far  as  subsequent  creditors  are  concerned  ..  446 

CITY  COUNCIU 

1.  Appeal  or  writ  of  error  does  not  lie  from  the  judgment 

of  a  city  council  in  a  contested  election  case,  when  ....  639 

2.  Vested  with  judicial  powers  to  try  contested  elections  is 
not  a  court  in  the  sense  of  the  constitution,  and  its  judg- 
ment cannot  be  made  conclusive   639 

3.  Certiorari  lies  in  contested  election  cases  before  a  city 
council,  when;  case  in  judgment 639 
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CITY  ORDINANCES. 

1.  Violation  Is  negligence  per  se  giving  right  of  action  for 
injuries  received  as  a  proximate  cause  266 

2.  Railroad  flagman  at  a  crossing  is  entitled  to  benefit  of 
ordinance  limiting  speed  of  engines  and  cars  .' 266 

CLERKS  OF  COUNTY  COURTS. 

1.  Privy  examination  of  married  woman  talten  before  a  dep- 
uty, with  a  certificate  made  by  him  in  the  name  of  the 
principal  clerk.  Is  valid  237 

2.  Acknowledgment  before  a  deputy,  with  the  certificate  in 
his  own  name,  is  valid  237 

3.  May  appoint  deputies  clothed  with  all  the  powers  of 
themselves   237 

CODE  CITED  AND  CONSTRUED. 

1.  By  whom  attachments  may  be  Issued.  Sees. '5221,  5234, 
5937  (S.);  sees.  4202,  4215,  4900,  (M.  &  V.);  sees.  3463, 
3474,  4125  (T.  &  S.  and  1858)   1 

2.  Publication  of  notice  of  levy  of  attachment.  Sees.  5278- 
5284  (S.) ;  sees.  4259-4265  (M.  &  V.) ;  sees.  3518-3524  (T. 

&  S.  and  1858)   1 

3.  Nc  injunction  against  city  council  in  an  action  to  recover 
an  oflaee  where  the  council  had  refused  to  induct  plaintiff, 
when.  Sees.  5165-5186  (S.);  sees.  4146-4167  (M.  &  V.); 
sees.  3409-3430  (T.  &  S.  and  1858)   9 

4.  Railroad  charter  must  name  the  termini,  but  charter  of 
commercial  railroad  need  not,  describe  route.  Sec.  2412 
(S.);   sec  1891  (M.  &  V.) 96 

5.  Railroads  Incorporated  under  statutes  can  condemn  prop- 
erty  under  the  eminent  domain  laws.  Sees  2414-2425 
(S.) ;  sees.  1893-1902  (M.  &  V.)   96 

6.  Railroad  may  be  circular  or  polygonal  in  shape,  with  in- 
itial and  final  termini  at  same  place.  Sec.  2412  (S.); 
sec.  1891   (M.  &  V.)    96 

7.  Amendment  of  charter  extending  route  of  an  incorporated 
railroad  company.    Sees.  2028,  2029  (S.)  96 

8.  Injunction  against  railroad  Improperly  occupying  a  public 
road.     Sec.  1879   (S.)    96 

9.  Statute  providing  for  compensation  under  eminent  do- 
main laws  in  accordance  with  existing  laws  is  valid, 
when;  case  in  judgment.  Sees.  1844,  1845,  1846,  1849, 
1856,  1857,  1859,  1865,  1866  (S.);  sees.  1549,  1550,  1551, 
1554,  1561.  1562,  1564,  1570,  1571  (M.  &  V.);  sees.  1325, 
1326,  1327.  1330,  1337,  1338,  1340,  1346,  1347  (T.  &  S.  and 
1858)    142 
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CODE  CITED  AND  CONSTRUED— Continued. 

10.  Minors  left  here  by  their  parent  going  to  another  State 
are  entitled  to  homestead.     Sees.  3797  and  4770   (S.); 
sees.  2934  and  3765  (M.  &  V.) ;  sees.  2112  and  3042  (T. 

&  S.  and  1858) 182 

11.  Mechanic's  lien  does  not  attach  to  property  of  lessor  for 
Improvements  made  under  contract  with  lessee  alone. 
Sec.  3531  (S.) ;  'sees.  2739,  2740  (M.  &  V.) ;  sec.  1981a  (T. 

ft  S.) ;  sec.  1981  (1858)    200 

12.  No  Tariance  where  indictment  for  larceny  charges  own- 
ership of  property  In  two  partners  and  the  proof  shows 
three.    Sec.  7090  {8.) ;  sec.  5556  (M.  ft  V.) ;  sec.  5127  (T. 

ft  8.  and  1858)   220 

13.  Privy  examination  of  a  married  woman  taken  before  a 
deputy,  with  a  certificate  made  by  him  in  the  name  of  the 
principal  clerk  of  the  county  court,  is  valid.  Sees.  3679, 
3713,  5865,  subsec.  4  (S.);  sees.  2819,  2825,  4826,  subsec 
4  (M.  ft  v.);  sees.  2012,  2039,  4050,  subsec.  4  (T.  ft  S. 
and  1858)   237 

14.  Clerks  of  the  county  courts  may  appoint  deputies  clothed 
with  ail  the  powers  of  themselves.  Sees.  3679,  3713,  5865, 
subsec.  4  (S.) ;  sees.  2819,  2825,  4826,  subsec.  4  (M.  ft  V.) ; 
sees.  2012,  2039,  4050,  subsec.  4  (T.  ft  S.  and  1858) 237 

15.  Administrator,  who  is  a  nonresident,  cannot  prosecute  a 
suit  upon  the  pauper  oath.  Sec.  4928  (S.);  sec.  3912 
(M.  ft  v.);  sec.  8192  (T.  ft  S.  and  1858).  [But  see  24, 
post.]    246 

16.  Pauper  oath  cannot  be  taken  before  a  foreign  notary  pub- 
lic.    Sees.  3197,  5561  (S.)    246 

17.  Escheat  is  not  defeated  by  will  disposing  of  property  as 
the  law  directs  which  is  equivalent  to  no  will.  Sec.  3825 
(S.);  see.  2961  (M.  ft  V.))  sec.  2138  (T.  ft  S.  and  1858)  ..  298 

18.  Husband's  suit  for  personal  injuries  becomes  that  of 
widow  without  revivor  upon  his  death.  Sees.  4025-4029, 
4446  (S.);  sees.  3130-3134.  3449  (M.  ft  V.);  sees.  2291- 
2293,  2755  (T.  ft  S.  and  1858)   305 

19.  Right  of  decedent  wrongfully  killed  is  preserved  for 
widow,  children,  or  next  of  kin,  but  no  new  cause  of  act- 
ion is  created.    Sees.  4025-4029  (S.) ;  sees.  3130-3134  (M. 

ft  V.) ;  sees.  2291-2293  (T.  ft  S.  and  1858)   306 

20.  New  action  within  a  year  after  abatement,  nonsuit,  or 
dismissal,  when.  Sec.  4446  (S.);  sec.  3449  (M.  ft  V.); 
sec.  2756  (T.  ft  S.  and  1858)    306 

21.  Statutory  discretion  in  the  circuit  court  as  to  abatement 
of  nuisances  applies  to  the  chancery  court.  Sec.  5158 
(S.);  sec.  4139  (M.  ft  V.);  sec.  3403  (T.  ft  S.  and  1858).  381 
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CODE  CITED  AND  CONSTRUED— Continued. 

22.  Notice  within  ninety  days  after  the  last  delivery,  under 
a  contract  to  furnish  materials  for  railroad  construction, 
secures  lien  on  all  deliveries,  when.    Sec.  3540  (S.)    . .  382 

23.  Receiver  not  appointed  at  the  instance  of  complainant  to 
secure  expected  Judgment  in  an  action  of  tort  against  a 
corporation,  when.  Sees.  4730,  4765,  5165,  5173,  5181,  5182, 
5549  (S.);  sees.  3716,  3750,  4154,  4162,  4163,  4518  (M.  & 
y.) ;  sees.  3000,  3037,  3417,  3425,  3526,  3768  (T.  &  8.  and 
1858)*  421 

24.  Nonresident  qualified  here  as  personal  representative 
may  sue  upon  the  pauper  oath.  Sec.  4928  (S.);  sec.  3912 
(M.  &  v.);  sec.  3192  (T.  &  S.  and  1858).  But  see  15, 
anta]  464 

25.  Title  or  substance  of  law  sought  to  be  amended  is  not  re- 
cited by  reference  to  It  in  Shannon's  Code  or  that  of 
Milliken  and  Vertrees.  Sees.  3074-3076,  4025  (S.);  sec. 
3130  (M.  &  v.) ;  sec.  2291  (T.  &  S.  and  1858)  464 

26.  Officer's  good  faith  and  honesty  of  purpose  in  demanding 
and  collecting  Illegal  fees  is  no  defense  against  a  civil  suit 
for  the  penalty,  but  question  is  reserved  as  to  criminal 
prosecution.  Sees.  6353,  6714  (S.) ;  sees.  5270,  5604  (M.  & 
y.) ;  sees.  4518,  4810  (T.  &  S.  and  1858)    500 

27.  Statute  providing  penalty  recoverable  in  civil  action  is 
not  repealed  by  implication  by  statute  Imposing  fine  for       • 
misdemeanor.    Sec.  6353  (S.);  sec.  5270  (M.  &  y.);  sec. 
4518   (T.  &  S.  and  1858)    500 

28  Two  years'  residence  required  only  where  the  grounds  for 
divorce  arose  out  of  the  State.  Sec.  4203  (S.) ;  sec.  3308 
(M.  &  y.) ;  sec.  2450  (T.  &  S.  and  1858)  ' 509 

29.  Proper  practice  where  inconclusive  answer  of  garnishee  is 
Indeterminate.  Sec.  4831  (S.) ;  sec.  3816  (M.  &  y.) ;  sec. 
3103  (T.  &  S.  and  1858)  528 

30.  Supreme  court  may  conduct  examination  of  garnishee  in 
aid  of  its  final  process.     Sec.  6336   (S.);  sec.  5253   (M. 

&  y.) ;  sec.  4503  (T.  &  S.  and  1858)   528 

31.  Indictment  charging  burglary  will  sustain  a  conviction 
for  other  cognate  offenses.    Sec.  6540  (S.) ;  sec.  5440  (M. 

&  y.) ;  sec.  4675  (T.  &  S.  and  1858)    539 

32.  Construction  of  term  "burglary."    Sees.  6535-6538  (S.)  . .  539 

33.  Incidental  damages  lessened  by  incidental  benefits  for 
property  taken  for  public  use  are  provided  by  statute.  Sec. 
1857  (S.) ;  sec.  1562  (M.  &  y.) ;  sec.  1338  (T.  &  S.  and 
1858)    544 
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CODfi  CITED  AND  CONSTRUED— Continued. 

84.  Actions  abate  and  cannot  be  revlYed  upon  defendant's 
death,  if  the  cause  of  action  does  not  suryive  or  continue. 
Sees.  4668,  4569,  4675  (Sw);  sees.  3669,  3660,  8566  (M.  & 
V.) ;  sees.  2846,  2846,  2864  (T.  &  S.  and  1868)   688 

85.  Bona  fide  purchaser  of  a  negotiable  instrument  is  not  af- 
fected by  attachment  bill  as  a  U$  pendens.  Sees.  6260, 
6267  (S.);   sees.  4241,  4248  (M.  &  V.);  sees.  3600,  8607 

(T.  &  S.  and  1868) 606 

86.  Garnishment  of  a  negotiable  note,  not  actually  seized  and 
levied  on  under  attachment,  will  not  warrant  a  judgment 
against  the  garnishee,  when.  Sees.  6256,  6260  (S.) ;  sees. 
4236,  4241  (M.  &  V.) ;  sees.  3496,  3600  (T.  &  S.  and 
1868)    606 

'  87.  Statutes  authorizing  attachment,  and  declaring  void  trans- 
fers, have  no  extraterritorial  effect  to  defeat  a  bona  fide 
purchaser  of  a  negotiable  instrument  Sees.  6260,  6267 
(S.) ;  sees.  4241,  4248  (M.  ft  V.) ;  sees.  3600,  3607  (T.  & 

S.  and  1868)    606 

88.  Liability  on  bond  of  county  register  for  errors  in  registra- 
tration.  Sees.  668,  669,  660,  662,  566,  667,  670,  3748-3752, 
4494  (S.) ;  sees.  620,  621,  622,  624,  628,  629,  632,  2886-2890, 
3494  (M.  &  V.) ;  sees.  446,  447,  448,  460,  463,  464,  466,  2071- 
2075,  2797  (T.  &  S.  and  1858) 616 

39.  Cause  of  action  accrues,  and  statutes  of  limitations  be- 
gin  to  run,  when  the  damages  are  sustained  in  conse- 
quence of  failure  or  mistake  in  registration.  Sec.  670 
(S.) ;  sec.  532  (M.  &  V.) ;  sec.  456  (T.  &  S.  and  1858)  . .  616 

40.  Certiorari  lies  in  circuit  court  to  revise  and  retry  cases 
tried  .by  all  inferior  tribunals,  when;  and  lies  in  con- 
tested cases  before  a  city  council,  when;  case  in  Judg- 
ment. Sees.  4853,  4854,  6063,  6072  (S.) ;  3838,  3839,  4997, 
6006  (M.  &  v.);  sees.  3123,  3124,  4226,  4234  (T.  ft  S.  and 
1858)    639 

41.  Nonsuit  allowed  in  Jury  cases,  when.  Sees.  4689,  4690 
(S.) ;  sees.  3678,  3679  (M.  ft  V.) ;  sees.  2964,  2966  (T.  ft 

S.  and  1858)    683 

42.  Nonsuit  allowed  where  trial  is  by  court,  when.  Sec.  4691 
(S.) ;  sec.  3680  (M.  ft  V.) ;  sec.  2966  (T.  ft  S.  and  1858)  . .  683 

43.  Ward  may  sue  in  his  own  name  in  chancery  on  guardian 
bond.  Sec.  4494  (&);  sec.  8494  (M.  ft  V.);  sec.  2797 
(T.  ft  S.  and  1858)    692 

44.  Sureties  on  guardian  bond  may  be  sued  without  suing 
the  principal.    Sees.  4484,  4486  (S.);  sees.  3484^  3486  (M. 

ft  V.) ;  sees.  2787,  2789  (T.  ft  S.  and  1868)    692 
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COMMISSIONBRS  OF  REGISTRATION. 

Power  to  hold  elections  is  vested  exclusiyely  In  them  ....  174 
COMPBrNSATION. 

For  land  taken  for  public  use  544 

CONSOLIDATION  OF  SXHTS. 

By  difterent  beneficiaries  on  benefit  certificate  of  insur- 
ance      40 

CONSTABLES. 

1.  Compensation  for  attending  upon  grand  Jury  177 

2.  Per  diem  covers  all  services  for  attending  upon  grand 
Jury   177 

CONSTITUTION  CITED  AND  CONSTRUED. 

-  1.  Resignations  are  not  affected  or  held  in  abeyance  by  con- 
stitutional provisions  for  continuance  in  office  until  suc- 
cessor is  qualified.    Art.  7,  sec.  6  9 

2.  Amendment  of  statutes.    Art.  2,  sec.  17 20 

8.  What  constitutes  a  taking  of  property  for  public  use. 
Art  1,  sec.  21 : 89 

4.  Statute  must  provide  compensation  under  eminent  do- 
main laws,  and  the  manner  of  enforcing  same.  Art  1, 
sec.  21 142 

6.  Title  authorizing  parks  covers  body  of  an  act  authoriz- 
ing parks  and  parkways  or  boulevards  connecting  parks. 
Art  2,  sec.  17   142 

6.  Title  authorizing  public  parks  covers  body  of  act  author- 
izing a  park  commission,  and  election  of  park  commis- 
sioners.   Art.  2,  sec.  17   142 

7.  Title  of  amendatory  act  reciting  title  of  act  to  be  amend- 
ed need  not  enlarge  its  scope,  when.    Art.  2,  sec.  17 142 

8.  Minors  left  here  by  their  parent  going  to  another  State 
are  entitled  to  homestead.    Art.  11,  sec.  11 182 

9.  Statutes  repealed  or  amended  by  implication.    Art.  2,  sec. 

17 464 

10.  Title  or  substance  of  law  sought  to  be  amended  is  not  re- 
cited by  reference  to  it  in  Shannon's  Code  or  that  of  Milli- 
ken  and  Vertrees.     Art.  2,  sec.  17   464 

11.  Compensation  for  property  taken  for  public  use  is  pro- 
vided by  statute.     Art  1,  sec.  21   o44 
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CONSTITUTION  CITED  AND  CONSTRUED— Continued. 

12.  Term  of  office  of  Incumbent  county  attorney  cannot  be 
extended  by  legislature  directly  or  by  implication  or  infer- 
ence.   Art.  7,  sec.  5;  art  11,  sec.  17 561 

'  13.  One  subject  of  statute  to  be  expressed  in  title;*  additional 
and  severable  subject  in  body  eliminated,  preserving  the 
rest  ot  the  act,  when.    Art.  2,  sec.  17   561 

14.  Time  for  statute  to  take  effect  may  be  fixed  by  the  legis- 
lature.   Art.  2,  sec.  20  561 

16.  City  council  vested  with  judicial  powers  to  try  contested 
elections  is  not  a  court  in  the  sense  of  the  constitution 
and  its  judgment  cannot  be  made  conclusive.  Art.  1.  sec. 
17   639 

16.  Elections  carried  by  bribery  and  disqualified  voters  can- 
not be  validated  by  the  legislature.  Art.  4,  sec.  1,  last 
clause  697 

17.  F&yment  of  subsciii^ticn  for  stock  in  a  railroad  does  not 
constitute  a  lending  of  a  city's  credit    Art.  2,  sec.  29  . .  697 

18.  Special  legislation  as  to  municipal  corporations  is  not 
prohibited  by  the  constitution.    Art  11«  sec.  8 697 

19.  Statute  validating  subscription  for  stock  in  a  railroad 
and  authorizing  bonds  for  the  payment  thereof  embraces 
but  one  subject  and  is  constitutional,  ^rt  2,  sec.  17  . .  697 

CONSTITUTIONAL  LAW. 

Power  of  the  legislature  over  private  property  89 

See  Conttitution  Cited  and  Construed. 

CONTEMPT  OP  COURT. 

1.  None  for  refusal  to  testify  in  a  civil  action  under  stat- 
ute for  the  purity  of  elections,  and  compelling  offenders 

to  testify  with  immunity  from  prosecution 517 

2.  Sheriff  is  not  in,  for  declining  to  execute  void  mittimus, 
when 517 

CONTESTED  ELECTIONS. 

1.  Appeal  or  writ  of  error  does  not  lie  from  the  judgment  of 

a  city  council  in  a  contested  election  case,  when 639 

2.  City  council  vested  with  powers  to  try  contested  elections 
is  not  a  court  in  the  sense  of  the  constitution,  and  its 
judgment  cannot  be  made  conclusive  639 

3.  Certiorari  lies  in  contested  election  cases  before  a  dbty 
council,  when;  case  in  judgment 639 
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CONTRACTS. 

1.  To  make  and  deliver  castings  as  required  may  be  ter- 
minated as  an  entirety  for  failure  to  make  payment  for 
one  installment  as  stipulated 370 

2.  To  furnish  stoves  obligates  the  other  party  to  take 
them   657 

8.  Construed  with  reference  to  previous  contracts  and  deal- 
ings between  the  parties   657 

4.  Construed  from  the  standpoint^  situation,  and  surround- 
ings of  the  parties  • 657 

5.  Resale  and  recovery  of  the  difference  between  the  con- 
tract price  and  the  amount  realized  on  a  resale  by  the 
seller  for  the  purchaser's  breach  of  the  contract,  when  . .  657 

6.  Damages  liquidated  by  a  resale  after  suit  brought  for 
damages  generally  are  not  recoverable  657 

7.  Executed  contracts  passing  title  and  executory  contracts 
not  passing  title    657 

CONTRIBUTORY  NEQLIGE3NCB. 

1.  Mitigates  damages  as  a  matter  of  law,  and  not  merely 

in  the  discretion  of  the  Jury  266 

2.  Sxtenuated  by  the  circumstances;  erroneous  charge  be- 
comes harmless  by  remittitur 266 

See  Negligence. 
CORPORATIONS. 

1.  Railroad  charter  must  name  the  termini 96 

2.  Charter  of  a  commercial  railroad  must  name  termini, 
but  need  not  describe  the  route  96 

3.  Railroads  Incorporated  under  statutes  can  condemn  prop- 
erty under  the  eminent  domain  laws  96 

4.  Words  "at  or  near*'  in  a  railroad  charter  designating  the 
railroad's  terminus  must  receive  a  reasonable  construc- 
tion        96 

5.  Words  "McGee's  station"  used  in  railroad  charter  to 
designate  the  terminus,  mean  a  locality,  and  not  a 
point 96 

6.  Charter  must  be  authorized  by  law    96 

7.  Statutory  form  of  charter  is  an  essential  requisite  96 

8.  Statutory  requirements  to  complete  organization  must 

be  complied  with 96 

9.  Courts  cannot  dispense  with  statutory  requirements  or 
supply  statutory  provisions  96 

10.  Railroad  may  be  circular  or  polygonal  in  shape  with 
initial  and  final  termini  at  same  place  96 
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CORPORATIONa— Continued. 

11.  Route  of  railroad  through  a  city  must  be  designated  in 

Its  charter »6 

12.  Amendment  of  charter  extending  the  route  of  an  incor- 
porated railroad  company 96 

13.  Belt  line  railroad  that  is  a  commercial  railroad  is  enti- 
tled to  the  eminent  domain  laws  96 

14.  Terms  "public  use"  are  flexible  under  the  eminent  do- 
main laws    96 

16.  Deviation  of  a  railroad  from  ite^  charter  route  is  per- 
missible, when;  condemnation,  under  eminent  domain 
laws,  for  deviated  route 96 

16.  Injunction  against  a  railroad's  improper  occupation  of  a 
public  road,  but  condemnation  proceedings  are  not  af- 
fected thereby 96 

17.  Railroad  does  not  forfeit  charter  by  suspension,  where 
there  is  no  abandonment  96 

18.  Taxation  in  the  State  of  their  existence,  or  where  the 

.     property  rests   224 

19.  Of  other  States  are  not  taxable  here  on  interstate  com- 
merce business,  when 224 

20.  Assets  and  profits  cannot  be  impounded  to  secure  ex- 
pected judgment  in  an  action  of  tort 421 

21.  Receiver  not  appointed  to  secure  expected  Judgment  in 

an  action  of  tort  against  a  corporation,  when 421 

See  Municipal  Corporations. 
COSTS. 

1.  Taxed  to  appellant,  though  Judgment  is  modified  by  re- 
ducing amount,  where  the  proper  amount  was  not  ten- 
dered in  the  court  below  205 

2.  Clerk's  fee  for  redemption  receipt  for  the  redemption  of 
several  pieces  of  land  sold  for  taxes 600 

8.  Inquisition  of  lunacy  does  not  survive  defendant's  death, 
not  even  as  to  cost;  case  in  Judgment 688 

COUNCIL. 

See  City  Council. 

COUNTY  ATTORNEYS. 

1.  Office  is  created  by  the  legislature,  and  It  may  be  abol- 
ished or  the  term  shortened  or  lengthened  by  it 561 

2.  Term  of  office  of  incumbent  cannot  be  extended  by  leg- 
islature     561 

3.  Legislature  cannot  extend  term  of  incumbent  by  impli- 
cation or  inference • , .  661 
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COUNTY  REGISTER. 

1.  Liability  on  bond  for  errors  in  registration 616 

2.  Cause  of  action  accrues,  and  statutes  of  limitations  begin 
to  run,  when  the  damages  are  sustained  In  consequence 

of  failure  or  mistake  in  registraticm  616 

COURTa 

Cannot  dispense  with  statutory  requirements  or  supply 
statutory  provisions   ....    96 

CREDITOR'S  BILL. 

1.  Actions  for  torts  form  no  basis  for  421 

2.  Bill  Quia  timet  does  not  lie  to  impound  assets  of  cor- 
poration to  secure  expected  Judgment  in  action  of  tort. .  421 

3.  Bill  ^ia  timet  will  not  lie  to  impound  profits  of  a  cor- 
poration to  secure  expected  Judgment  in  an  action  of 
tort 421 

CRIMINAL  LAWS. 

Only  one  Judgment  can  be  pronounced  under  indictment 
charging  burglary  with  intent  to  steal  and  larceny  ....  639 

CRIMINAL  PRACTICE. 

Indictment  charging  burglary  will  sustain  conyiction  for 
other  cognate  oftenses  539 

CURTESY. 

In  separate  estate  of  wife's  land  conveyed  to  her  by  a  third 

person 70 

None  in  land  conveyedi  by  husband  to  wife  70 

DAMAGES. 

1.  Mitigated  by  contributory  negligence  as  a  matter  of  law, 
and  not  merely  in  the  discretion  of  the  Jury 266 

2.  No  Joinder  of  complainants  nor  of  defendants  to  recover 
damages  for  a  nuisance,  when   331 

3.  Bill  against  several  defendants  to  enjoin  a  nuisance,  and 
to  recover  damages  therefor,  is  demurrable  as  to  the 
damages,  but  the  demurrer  must  be  confined  to  this 
defect 331 

4.  Refusal  of  injunction  against  a  nuisance  on  condition 

of  payment  of  damages  and  bond  to  secure  same,  when  831 
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DAMAGESr— Continued. 

5.  Damages  upon  refusal  of  injunction  against  a  nuisance; 
claim  of  each  complainant  must  be  made  a  distinct  case 
against  each  defendant  complained  of;  reference  for 
damages .' 831 

6.  For  land  taken  for  public  use  544 

7.  For  breach  of  contracts   , .   657 

8.  Recoverable  from  county  register  and  sureties  sustained 

in  consequence  of  failure  or  mistake  in  registration 616 

DECLARATIONS. 

1.  For  wrongful  death  not  alleging  widow,  next  of  kin,  or 
beneficiaries,  states  no  cause  of  action  464 

2.  Defectively  stating  a  good  cause  of  action  is  raided  by 
verdict .• 464 

3.  Omitted  averments  in  declaration  showing  good  cause  of 
action  defectively  stated  will  be  supplied  from  the  other 
pleadings    464 

DECREES. 

Vesting  title  to  land  acquired  by  reinvestment  as  it  was  held 
in  the  land  sold 70 

DEEDS  OF  CONVEYANCE, 

1.  Conveyance  of  land)  to  a  married  woman  and  her  bodily 
heirs  or  '.'body"  heirs  vests  absolute  title  in  her  70 

2.  Decree  vesting  title  to  land  acquired  by  reinvestment 

as  it  was  held  in  the  land  sold   70 

3.  Parol  evidence  is  admissible  to  show  trust  under  abso- 
lute deed,  when 453 

4.  Parol  evidence  is  inadmissible  to  show  mandatory  trust 

in  contradiction  of  an  expressed  discretion 453 

5.  Parol  evidence  is  inadmissible  to  show  a  trust  by  verbal 
agreement  under  absolute  deed  with  discretion  453 

DEEDS  OF  SETTLEMENT. 

1.  Land  held  under,  when  sold  and  bought  back  for  the 
purchase  money,  again  becomes  subject  to 189 

2.  By  husband  relinquishing  his  interest  to  his  wife's  land, 
etc.,  is  effective  without  her  joinder 189 

DEMURRERS. 

Bill  against  several  defendants  to  enjoin  a  nuisance,  and  to 
recover  damages  therefor,  is  demurrable  as  to  the  dam- 
ages, but  the  demurrer  must  be  confined  to  this  de- 
fect   331 
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DBMURRERS  TO  EVIDENCE. 

Effect  la  to  withdraw  case  from  the  Jury 683 

DEPUTIES. 

1.  Clerks  of  the  county  courts  may  appoint  deputies  clothed 
with  all  the  powers  of  themselves  237 

2.  Acknowledgment  before  a  deputy  clerk  of  the  county 
court,  with  the  certificate  In  his  own  name,  is  valid ....  237 

DISTRESS  WARRANT. 

1.  To  collect  privilege  tax  without  back  assessment  or  re- 
assessment   , 167 

2.  To  collect  privilege  tax  for  three  years  back  167 

DIVORCm 

Two  years'  residence  required  only  where  the  grounds  for  ^ 
divorce  arose  out  of  the  •  State  509 

ELEXSTIONS. 

1.  Power  to  hold,  vested  exclusively  in  commissioners  of 
registration 174 

2.  Commissioners  of  registration  styling  themselves  "com- 
missioners of  election,"  in  notice  of  election,  does  not 
invalidate  the  election   697 

3.  Irregularities  cured  by  validating  statute  697 

4.  Carried  by  bribery  and  disquali^ed  voters  cannot  be  val- 
idated by  legislature  697 

6.  Bill  charging  eighty-eight  votes  rejected  by  the  Judges 
of  the  election,  without  more,  is  insufficient  to  show  ille- 
gality     697 

6.  Requisites  of  a  bill  attacking  election  for  bribery,  cor- 
ruption, and  votes  cast  by  persons  disqualified  by  in- 
famous crimes 697 

ELECTRICITY. 

1.  Furnisher  to  owner  of  wires  on  his  premises,  is  not  lia- 
ble for  a  horse  killed  by  escaping  electricity,  when 83 

2.  Rejection  of  evidence  that  defendant  had  no  control  over  * 
electric  wires  is  reversible  error,  when  83 

3.  Charge  that  the  furnisher  of  electricity  is  liable  for  a 
horse  killed  thereby  is  reversible  error,  when  83 

EMINENT  DOMAIN. 

1.  What  constitutes  a  taking  of  property  89 

2.  Power  of  legislature  over  private  property  89 
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EMINENT  DOMAIN— Continued. 

8.  Railroads  incorporated  under  statutes  can  condemn  prop- 
erty under  laws  96 

4.  Belt  line  railroad  that  is  a  commercial  railroad  is  enti- 
tled to  the  benefits  of  96 

6.  Terms  "public  use"  are  flexible  under  96 

6.  Condemnation  for  the  deviated  route  of  a-  railroad  96 

7.  Condemnation  proceedings  are  not  affected  by  injunction 
against  railroad  improperly  occupying  public  road   ....     96 

8.  Quantitsr*  of  land  to  be  taken  is  left  to  the  Jury,  when..     96 

9.  Writ  of  possession  may  be  awarded  at  a  term  subsequent 

to  the  confirmation  of  the  jury's  report  96 

10.  Writ  of  possession  aWlirded  by  the  supreme  court,  or  the 
cause  remanded  for  that  purpose 96 

11.  May  be  exercised  by  city  for  parks,  park  purposes,  and 
parkways  beyond  its  limits  under  a  statute  so  providing; 
case  in  Judgment 142 

12.  Parks,  park  purposes,  and  parkways  beyond  a  city's  limits 
are  for  the  public  use,  and  not  merely  for  public  con- 
venience   142 

18.  Statute  must  provide  compensation  and  the  manner  of 
enforcing  same   142 

14.  Statute  providing  for  compensation  in  accordance  with 
existing  laws  is  valid,  when;  case  in  judgment 142 

15.  Compensation  provided  by  constitution,  and  incidental 
damages  lessened  by  incidental  benefits  provided  by 
statute   544 

16.  Rules  for  ascertaining  compensation  544 

17.  The  specific  identical  land  taken  must  be  valued 644 

18.  Opinions  or  estimates  as  to  value  of  land  are  compe- 
tent   544 

19.  Incidental  damages  to  the  remaining  property  must  be 
allowed  544 

20.  Destruction  of  railroad  frontage  to  the  remaining  prop- 
erty is  basis  for  incidental  damages,  when  544 

21.  What  jury  should  consider  in  determining  value  of  land 
taken  for  public  use 544 

22.  Tax  assessment  blank  is  inadmissible  to  prove  value 
where  part  only  is  taken  for  public  use 544 

ESCHEAT. 

1.  Sale  for  taxes  after  escheat  to  the  State  is  unnecessary 
and  invalid 298 

2.  Not  defeated  by  will  disposing  of  property  as  the  law 
directs,  which  is  equivalent  to  no  will 298 
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B8CHS2A.T — Continued. 

8.  EMdence  reqaired  to  show  eflcheat  298 

4.  BYom  death  of  owner,  and  not  merely  from  decree;  rents 
and  Income  belong  to  the  State   298 

BYIDENCB. 

1.  Rejection  of  evidence  that  defendant  had  no*  control 
over' electric  wires  is  reversible  error,  when  83 

2.  Required  to  show  escheat 298 

8.  Hostility  or  partiality  of    witness    may    he    shown    by 

cross-examination  or  by  independent  tesimony 322 

4.  Answer  on  cross-examination  as  to  hostility  or  partiality 

of  witness  is  not  conclusive «...  822 

5.  Hostility  or  partiality  of  witness  may  be  shown  by  con- 
duct and  expressions;  case  In  judgment 822 

6.  Best  secondary  evidence  of  a  lost  record  Is  a  full 
transcript  from  the  court  where  the  final  judgment  Is 
entered;  case  in  judgment 623 

7.  Opinions  or  estimates  as  to  value  of  land  are  compe- 
tent   : 644 

8.  Tax  assessment  blank  is  inadmissible  to  prove  value 
where  part  only  is  taken  for  public  use 644 

EXTORTION. 

1.  Ot&cer's  good  faith  and  honesty  of  purpose  in  demanding 
and  collecting  illegal  fees  is  no  defense  against  a  civil 
suit  for  penalty 600 

2.  Question  whether  good  faith  in  collecting  illegal  fees 
excuses  in  a  criminal  prosecution  is  reserved 600 

FELLOW  SERVANTS. 

1.  Privity  of  contract  with  principal  is  necessary  to  make 
the  fellow  servant  doctrine  applicable   266 

2.  Railroad  flagman  at  crossing  is  not  a  fellow  servant  of 
the  crew  on  a  passing  train  266 

8.  Employees  In  different  departments  of  railroad  service 
are  not  fellow  servants 306 

4.  Foreman  of  the  water  supply  of  a  railroad  is  not  a  fel- 
low servant  of  the  engineer 306 

6.  Instances  of  employees  that  are  not  fellow  servants  with 
each  other 306 

6.  Vice  principal  may  become  a  fellow  servant  with  those 
under  his  control,  when 409 

7.  Orders  presumed  to  be  given  in  capacity  of  vice  princi- 
pal  409 
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FORMER  SUIT  PENDING. 

Plea  should  not  be  Bustained  where  former  suit  contains 
less  matter  of  litigation,  when 831 

FRAUD. 

Facts  constituting  fraud,  and  not  mere  general  averments 
of  fraud,  must  be  alleged  in  the  bill 697 

GARNISHMENT. 

1.  Proper  practice  where  inconclusire  answer  of  garnishee 
is  indeterminate 628 

"2.  Supreme  court  may  conduct  examination  of  garnishee  in 
aid  of  its  final  process   628 

8.  Of  negotiable  note,  not  actually  seized  and  levied  oa, 
under  attachment,  will  not  warrant  Judgment  against  gar- 
nishee, when 606 

GUARDIAN  BOND. 

1.  Suit  in  chancery  in  name  of  ward  692 

2.  Sureties  may  be  sued  without  the  principal  692 

3.  Better  practice  to  make  the  guardian  party  with  the  sur- 
eties    692 

4.  Sureties  may  be  sued  without  administration  on  the 
estate  of  the  guardian  692 

6.  Principal  need  not  be  exhausted  before  going  on  the 
sureties 692 

HOMESTEAD. 

1.  Minors  left  here  by  their  parent  going  to  another 
State  are  entitled  to  homestead 182 

2.  Those  entitled  may  recover,  though  'others  Joining  in 
suit  are  not  entitled  to  recover 182 

3.  Actual  occupancy  of  land  is  not  essential  189 

4.  Statutes  are  to  be  liberally  construed  in  its  favor 189 

5.  Presumption  against  waiver  or  abandonment  189 

HUSBAND  AND  WIFE. 

1.  Resulting  trust  arises  in  favor  of  the  wife,  where  they 
sell  her  separate  estate,  and  the  husband  bids  in  the 
land  for  the  unpaid  purchase  money,  and  takes  a  deed 

to  himself 189 

2.  Land  bought  back  for  purchase  money  again  becomes 
subject  to  the  deed  of  settlement  under  which  it  was  held* 
when 189 
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HUSBAND  AND  WIFE— Continued. 

3.  Husband  treated  as  trustee  for  his  wife  in  his  dealings 
with  her  separate  estate 189 

4.  Husband's  deed  of  settlement  relinquishing  his  interest 

to  wife's  land,  etc.,  is  eftective  without  her  joinder 189 

5.  Husband's  suit  for  loss  of  his  wife's  baggage  is  not  af- 
fected by  his  traveling  with  her  without  paying  his  own 
fare,  when   205 

6.  Husband's  suit  for  loss  of  his  wife's  baggage  is  not  af- 
fected by  her  Joinder  with  him  as  plaintiff,  when . .  205 

INDICTMENTS. 

1.  For  larceny  charging  ownership  of  property  in  two  part- 
ners and  the  proof  showing  three,  there  is  no  variance  220 

2.  For  larceny  of  whisky  in  bonded  warehouse  may  aver 
title  in  the  owner  220 

8.  Time  of  offense  should  be  averred  within  the  statutory 
limitation   *. 536 

4.  Charging  burglary  with  intent  to  steal  and  larceny,  only 
one  Judgment  can  be  rendered  , 539 

6.  Charging  burglary  will  sustain  a  conviction  for  other 
cognate  offenses   539 

INFAMY. 

Requisites  of  bill  attacking  election  for  votes  cast  by  per- 
sons disqualified  by  infamous  crimes : .  697 

INJUNCTIONS. 

1.  None  against  a  city  council,  where  it  Is  presumed  to  be 
unnecessary 9 

2.  Against  construction  of  railroads  on  streets  at  instance 

of  abutting  land  owner;  case  in  Judgment 53 

3.  Against  railroads  improperly  occupying  a  public  road, 
but  condemnation  proceedings  are  not  affected  thereby    96 

4.  Bill  by  several  persons  whose  separate  lands  are  affected 

by  the  same  nuisance   831 

5.  Bill  against  several  defendants  whose  Independent  acts 
combine  to  produce  a  nuisance 331 

6.  Bill  against  several  defendants  to  enjoin  a  nuisance,  and 
recover  the  damages  therefor,  is  demurrable  as  to  the 
damages,  but  demurrer  must  be  confined  to  this  defect. .  331 

7.  Proper  case,  clear  right,  and  injury,  no  adequate  remedy 
'  at  law,  and  no  laches  must  be  shown  to  obtain  injunc- 
tion against  a  nuisance  331 

8.  No  injunction  after  delay  of  ten  years,  when;  case  in 
judgment 331 
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INJUNCTIONS— Continued. 

9.  Against  a  lawful  business  in  a  convenient  place,  where^ 
there  isi  another  nuisance  at  the  same  place,  when  331 

10.  Against  nuisance  must  be  determined  upon  consideration 

of  all  the  special  circumstances  of  each  case  331 

11.  Destroying  property  worth  two  million  dollars  will  not  be 
issued  to  protect  property  worth  less  than  one  thousand 
dollars  against  a  nuisance,  when   331 

12.  Against  nuisance  refused  on  condition  of  payment  of  dam- 
ages and  bond  to  secure  same,  when  331 

13.  Against  nuisance  refused  and  damages  allowed;  claim 
of  each  complainant  made  a  distinct  case  against  each 
defendant  complained  of;  reference  for  damages 331 

INQUISITION  OP  LUNACY. 

Does  not  survive  defendant's  death,  not  even  as  to  cost; 
case  in  Judgment  588 

INSURANCE. 

1.  Clause  in  contract  against  suicide  is  valid  252 

2.  Construction  of  policy  containing  independent  "suicide" 
and  "incontestable"  clauses 252 

See  Accident  Insurance. 

See  Benefit  Associations. 

INTERSTATE  COMMERCE. 

1.  Retail  of  intoxicating  liquora  on  a  steamboat  engaged  in 
interstate  commerce  is  not  itself  interstate  commerce, 
and  subjects  the  seller  to  a  privilege  tax 167 

2.  Sale  of  intoxicating  liquors  on  boat  engaged  in  inter- 
state commerce  while  in  the  Jurisdiction  of  this  State 
subjects  the  seller  to  a  privilege  tax  224 

3.  Corporations  of  other  States  are  not  taxable  here  on  in- 
terstate commerce  business,  when .' , 224 

INTOXICATING  LIQUORS. 

1.  Their  sale  on  boat  engaged  in  interstate  commerce  while 
in  jurisdiction  of  this  State  subjects  the  seller  to  a  priv- 
ilege tax 224 

2.  Imposition  of  privilege  tax  for  their  sale  is  within  the 
police  powers  of  the  State  224 

3.  Their  importation  or  sale  is  subject  to  Sate  legislation  224 
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JUDGMENTS. 

1.  Such  as  should  have  been  rendered  by  the  lower  court 
will  be  rendered  by  the  supreme  court,  upon  reyersal, 
when 305 

2.  Only  one  can  be  pronounced  under  indictment  charginir 
burglary  with  intent  to  steal,  and  larceny 539 

3.  Supreme  court  will  correct  erroneous  Judgments  539 

JUDICIAL  NOTICm 

That  land  is  not  assessed  at  its  actual  value  for  taxation  544 
LACHES. 

Prevents  relief  by  injunction,  when  331 

LARCENY. 

1.  No  variance  where  the  indictment  for  larceny  charges 
ownership  of  property  in  two  partners  and  the  proof 
shows  three 220 

2.  Ownership  of  whisky  in  bonded  warehouse  is  properly 
laid  in  owner 220 

3.  Ownership  may  be  laid  in  agent  of  owner  220 

LEASES. 

1.  Mechanic's  lien  does  not  attach  to  property  of  lessor  for 
improvements  made  under  contract  with  lessee  alone  . .  200 

2.  Restriction  against  assigning  or  underletting,  and  for- 
feiture therefor 200 

LIENS. 

See  Liens  on  Railroads, 

See  Mechanic's  Liens. 
LIENS  ON  RAILROADS. 

1.  For  explosives  as  materials  used  in  blasting 382 

2.  Statute  to  be  liberally  construed  in  favor  of  laborer  or 
materialman 382 

3.  Notice  within  ninety  days  after  last  delivery  under  con- 
tract to  furnish  materials  for  railroad  construction  se- 
cures lien  on  all  deliveries,  when 382 

4.  Notice  within  ten  days  after  the  breach  of  a  contract 
by  insolvency  and  abandonment  of  work  by  a  subcon- 
tractor secures  Hen  on  previous  deliveries 382 

5.  Lien  exists  for  materials  furnished  to  a  subcontractor, 
unless  definitely  shown  not  to  have  been  used  382 

6.  Whether  the  lien  exists  for  materials  furnished  but  not 
actually  used,  is  not  decided,  but  indicated  to  exist 382 
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UQUORS. 

1.  Sale  of  intoxicating  liquors  on  a  steamboat  east  of  the 
center  of  the  Mississippi  river  within  the  jurisdictional 
limits  of  Tennessee  subjects  the  seller  to  a  privilege  tax  167 

2.  Retail  of  intoxicating  liquor  on  a  steamboat  engaged  in 
interstate  commerce  is  not  itself  interstate  commerce 
and  subjects  the  seller  to  a  privilege  tax 167 

LOST  R£)CORDS. 

Best  secondary  evidence  Is  a  full  transcript  from  the  court 
where  the  final  judgment  is  entered;  case  in  judgment  52S 

HARRIED  WOMEN. 

1.  Disaffirming  contract  to  purchase  land  cannot  recover 
part  of  price  paid 257 

2.  Rule  stated  applies  to  executory  contracts  as  well  as  to 
executed  contracts  257 

MASTER  AND  SERVANT. 

1.  Railroad  conductor  is  a  vice  principal,  and  the  company 

Is  liable  for  his  negligence  409 

2.  Vice  principal  may  become  a  fellow  servant  with  those 
under  his  control '.  409 

8.  Orders  presumed  to  be  given  in  capacity  of  vice  prin- 
cipal    409 

MECHANIC'S  LIEN. 

Does  not  attach  to  property  of  the  lessor  for  improvements 
made  under  a  contract  with  the  lessee  alone  200 

MUNICIPAL  CORPORATIONS. 

« 

1.  Railroads  on  streets  authorized  by  legislature 53 

2.  Right  of  occupancy  of  streets  granted  by  special  legis- 
lation, when    53 

3.  Occupancy  of  streets  by  railroads  under  grant  of  munici- 
pal authorities  53 

4.  But  railroads  cannot  occupy  streets  exclusively  or  destroy 
them  as  public  highways   53 

5.  Abutting  landowner  is  entitled  to  an  injunction  against 
construction  of  railroads  on  streets,  when 53 

6.  Route  of  a  railroad  through  a  city  must  be  designated 

In  its  charter  96 

7.  May  exercise  eminent  domain  laws  for  parks,  park  pur- 
poses, and  parkways  beyond  their  limits  under  statute 

so  providing;  case  in  Judgment  142 
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MUNICIPAL  CORPORATIONS —Continued. 

8.  Parks,  park  purposes  and  parkways  beyond  a  city's  limlto 
are  for  public  use,  and  not  merely  for  public  convene 
ience  142 

9.  Subscription  for  stock  in  a  railroad  authorized  by  resolu- 
tion directing  mayor  to  make  same  is  not  complete  until 
made  by  the  mayor 697 

10.  Submission  of  indivisible  proposition  for  subscription  and 
mode  and  terms  of  payment  for  stock  in  a  railroad  . .  697 

11.  Payment  of  subscription  for  stock  in  a  railroad  does  not 
constitute  a  lending  of  a  city's  credit 697 

12.  Special  legislation  .affecting,  is  not  prohibited  by  con- 
stitution     697 

13.  Statute  ratifying  and  curing  defects  in  subscription  to 
stock  in  a  railroad  is  constitutional,  when 697 

14.  Statute  validating  subscription  for  stock  in  a  railroad 
and  authorizing  bonds  for  the  payment  thereof  embraces 
but  one  subject  and  is  constitutional   697 

15.  Special  statute  authorizing  issuance  of  bonds  to  pay  sub- 
scription for  stock  in  a  railroad  without  limiting  matur- 
ity of  the  bonds  is  in  pari  materia  with  Acts   1889,   ch. 

3,  limiting  maturity  at  twenty  years  697 

16.  Statute  authorizing  bonds  not  to  exceed  six  per  cent 
intere^t  Is  not  a  departure  from  the  proposition  to  accept 
bonds  bearing  not  less  than  four  per  cent  interest 697 

17.  Statute  validating  subscription  for  railroad  stock  is 
operative  as  original  statute,  when  697 

NEGLIGENCE. 

1.  Violation  of  city  ordinance  is  negligence  per  ae  giving 
right  of  action  for  injuries  received  as  a  proximate  cause  266 

2.  A  matter  of  law,  when  514 

3.  Error  for  court  to  refuse  instruction  that  passenger  in- 
jured by  alighting  from  a  moving  car  cannot  recover, 
when ." 514 

4.  Street  railroad  company  is  not  liable  for  injury  caused 

by  telephone  poles  in  public  highway 531 

See  Contributory  Negligence. 
NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

Remittitur  required  by  trial  judge  as  a  condition  of  refus- 
ing a  new  trial   4S8 
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NONSUIT. 

1.  Allowed  in  Jary  cases,  when 683 

2.  Allowed  where  trial  is  by  court,  when 683 

3.  Motion  for  nonsuit  comes  too  late,  when;  case  in  Judg- 
ment    683 

4.  Discretion  of  court  over  question  of  nonsuit  reserved. . . .  683 

NOTARIES  PUBLIC. 

Pauper  oath  cannot  be  taken  before  a  foreign  notary 246 

NOTICE. 

Of  lien  on  railroads 382 

See  Liens  on  Railroads. 

NUISANCES. 

1.  Injunction  bill  by  several  persons  whose  separate  lands 
are  affected  by  the  same  nuisance 331 

2.  Injunction  bill  against  several  defendants  whose  inde- 
pendent acts  combine  to  produce  a  nuisance  331 

3.  No  joinder  of  complainants  nor  of  defendants  to  recover 
damages  for  nuisances,  when 331 

4.  Bill  against  several  defendants  to  enjoin  a  nuisance,  and 
to  recover  damages  therefor,  is  demurrable  as  to  dam- 
ages, but  demurrer  must  be  confined  to  this  defect  ....  331 

5.  Proper  case,  clear  right,  and  injury,  no  adequate  remedy 
at  law,  and  no  laches  must  be  shown  to  obtain  injunc- 
tion against  a  nuisance 331 

6.  No  injunction  after  a|  delay  of  ten  years,  when;  case  in 
Judgment  331 

7.  Injunction  against  a  lawful  business  in  a  convenient 
place,  where  there  is  another  nuisance  at  the  same  place, 
when 331 

8.  Injunction  must  be  determined  upon  a  consideration  of 

all  the  special  circumstances  of  each  case 331 

9.  Injunction  destroying  property  worth  two  million  dol- 
lars will  not  be  issued  to  protect  property  worth  less  than 
one  thousand  dollars,  when 331 

10.  Statutory  discretion  in   circuit  court  as   to  abatement 

of  nuisances  applies  to  chancery  court 331 

11.  Injunction  refused  on  condition  of  payment  of  damages 
and  bond  to  secure  same,  when  331 

12.  Damages  upon  refusal  of  injunction;  claim  of  each  com- 
plainant made  a  distinct  case  against  each  defendant 
complained  of;  reference  for  damages 331 
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OFFICES. 

1.  Unconditional  resignation,  effective  from  date,  properly 
tendered  and  accepted,  cannot  be  revoked,  when  9 

2.  Resignations  are  not  affected  or  held  in  abeyance  by  con- 
stitutional and  statutory  provisions  for  continuance  in 
office  until  successor  is  qualified  9 

3.  Acceptance  of  another  office  vacates  the  one  then  held. .      9 

OPINIONS. 

Or  estimates  of  value  of  land  are  competent  as  evidence. .  544 

ORDER  OF  REFERENCE. 

See  Reference. 

ORDINANCES. 

See  City  Orcfi nances. 

OVERRULED  CASES. 

1.  McLellan  v.  McLean,  2  Head,  684  453 

2.  Railroad  v.  Stovall,  12  Heis.,  1   544 

See  Cases  Distinguished  or  Modified. 

PARKS. 

Beyond  a  city's  limits^  right  of  eminent  domain  exercised 
for 142 

PAROL  EYIDEINCE. 

1.  Admissible  to  show  a  trust  under  an  absolute  deed, 
when 453 

2.  Inadmissible  to  show  a  mandatory  trust  In  contradic- 
tion of  an  expressed  discretion 453 

3.  Inadmissible  to  show  a  trust  by  verbal  agreement  under 

an  absolute  deed  with  discretion 453 

PARTIES  TO  SUITS. 

Trustee's  heirs  are^  not  necessary  parties  to  suit  to  recover 
the  property  after  the  trust  ceases  and  its  purpose  Is 
completed    189 

PAUPER  OATH. 

1.  Administrator,  who  is  a  nonresident,  cannot  prosecute  a 
suit  upon  246 

2.  Cannot  be  taken  before  a  foreign  notary  246 

3.  Nonresident  qualified  here  as  personal  representative  may 
sue  upon    464 
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PERSONAL  INJURIES. 

1.  Husband's  salt  becomes  that  of  widow  wlthoat  revlTor 
upon  his  death 305 

2.  Right  of  decedent,  wrongfully  killed,  preserved  for  widow, 
children,  or  next  of  kin,  but  no  new  cause  of  action  is 
created   805 

8.  Declaration  for  wrongful  death,  not  alleging  widow,  next 
of  kin.  or  beneficiaries,  states  no  cause  of  action 464 

PLEADING  AND  PRACTICE. 

L  Declaration  defectively  stating  a  good  cause  of  action  is 
aided  by  verdict  464 

2.  Defective  statement  of  a  good  cause  of  action  is  cured  by 
verdict,  but  statement  of  no  cause  of  action  is  not  cured 
by  verdict 464 

8.  Omitted  averments  in  declaration  showing  good  cause  of 
action,  defectively  stated  will  be  supplied  from  the  other 
pleadings   464 

POLICE  POWERS. 

L  Imposition  of  privilege  tax  for  sale  of  intoxicating  liquors 
is  within  the  police  powers  of  the  State  224 

2.  Importation  or  sale  of  intoxicating  liquors  subject  to 
State  legislation  224 

PRESUMPTION. 

1.  Against  waiver  or  abandonment  of  homestead 189 

2.  That  orders  are  given  in  capacity  of  vice  principal 409 

PRINCIPAL  AND  AOENT. 

Agent  cannot  buy  deceased  principal's  land  at  a  tax  sale, 
and  set  up  title  In  himself,  when  29S 

PRIVILEGE  TAXES. 

1.  Back  assessed  or  reassessed  by  clerk  of  the  county  court  167 

2.  Term  "assess"  and  the  manner  of  assessing,  defined  . .  167 
8.  But  back  assessment  or  reassessment  is  not  prerequisite 

to  collection  by  distress  warrant  or  otherwise  167 

4.  For  three  years  back  may  be  collected  by  distress  war- 
rant or  otherwise  by  the  clerk  of  the  county  court  ....  167 

5.  Sale  of  intoxicating  liquors  on  a  steamboat  east  of  the 
center  of  the  Mississippi  river  within  the  Jurisdictional 
limits  of  Tennessee  subjects  the  seller  to  a  privilege 
tax  167 
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PRIVILEGE  TAXES— Continued. 

6.  Retail  of  Intoxicating^  liquors  on  a  steamboat  engaged  in 
interstate  commerce  is  not  itself  Interstate  commerce, 
and  subjects  the  seller  to  a  privilege  tax  167 

7.  For  sale  of  intoxicating  liquors  on  boa  engaged  in 
interstate  commerce  while  In  the  Jurisdiction  of  this 
State 22i 

8.  For  sale  of  intoxicating  liquor  ia  within  the  police  pow- 
ers of  the  State 224 

PRIVY  EXAMINATION. 

Taken  before  a  deputy,  with  the  certificate  made  by  him 
in  the  name  of  the  principal  clerk  of  the  county  court, 
is  valid 237 

PUBLIC  ROADS. 

Injunction  against  railroad  improperly  occupying,  but  con- 
demnation proceedings  are  not  affected  thereby 96 

RAILROADS. 

1.  Charter  must  name  the  termini    96 

2.  Incorporated  under  statutes  can  condemn  property  under 
the  eminent  domain  laws   96 

3.  Words  "at  or  near"  In  railroad  charter  designating  rail- 
road's terminus.,  must  receive  a  reasonable  construc- 
tion   /...     96 

4.  Words  "McGee's  station"  used  in  railroad  charter  to 
designate  terminus  mean  a  locality,  and  not  a  point 96 

5.  Charter  must  be  authorized  by  law  96 

6.  May  be  circular  or  polygonal  in  shape,  with  initial  and 
final  termini  at  same  place 96 

7.  Route  of  railroad  through  a  city  must  be  designated 

in  its  charter 96 

8.  Amendment  of  charter  extending  route  of  incorporated 
railroad  company 96 

9.  Belt  line  railroad  that  is  a  commercial  railroad  is  enti- 
tled to  benefits  of  the  eminent  domain  laws 96 

10.  Deviation  of  railroad  from  charter  route  is  permissible, 
when 96 

11.  Condemnation  under  eminent  domain  laws  for  deviated 
route 96 

12.  Injunction  against  a  railroad  for.  improperly  occupying 
&  public  road,  but  condemnation  proceedings  are  not  af- 
fected thereby 96 

13.  Railroad  does  not  forfeit  charter  by  suspension,  where 
there  is  no  abandonment  96 
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RAILROADS— Continued. 

14.  Liability  Is  absolute  where  statutory  precautions  are  ap- 
plicable, and  are  not  complied  with  266 

15.  Employees  in  different  departments  are  not  fellow  ser- 
vants   305 

16.  Foreman  of  the  water  supply  is  not  a  fellow  servant 

of  an  engineer 305 

17.  Instances  of  employees  that  are  not  fellow  servants  with 
each  other  305 

18.  Lien  on,  for  materials  as  explosives  used  in  blasting. .  382 

19.  Subscription  for  stock  authorized  by  resolution  directing 
mayor  to  make  same  is  not  complete  until  made  by  the 
mayor   697 

20.  Submission  of  indivisible  proposition  for  subscripton  and 
mode  and  terms  of  payment  for  stock  by  a  city  697 

21.  Payment  of  subscription  for  stock  does  not  constitute  a 
lending  of  a  city's  credit  697 

22.  Statute  ratifying  and  curing  defects  in  subscription  for 
stock  in  a  railroad  by  a  city  is  constitutional,  when 697 

23.  Statute  validating  subscription  for  stock  and  authorizing 
bonds  for  the  payment  thereof  by  a  city  embraces  but 
one  subject,  and  is  constitutional  697 

24.  Special  legislation  authorizing  issuance  of  bonds  by  a 
city  to  pay  subscription  for  stock  without  limiting  matur- 
ity is  in  pari  muteria  with  Acts  1887,  ch.  3,  limiting  ma- 
turity at  twenty  years  697 

25.  Statute  authorizing  bonds  by  a  city  tq  pay  subscription, 
not  to  exceed  six  per  cent  interest  is  not  a  departure  from 
a  proposition  to  accept  bonds  bearing  not  less  than  four 
per  cent  interest 697 

See  Llent  on  Railroads. 

RECmVBR. 

1.  Appointment  upon  bill  in  chancery  court  to  secure  ex- 
pected judgment  in  an  action  of  tort  421 

2.  No  appointment  at  instance  of  complednant  to  secure  ex- 
pected judgment  in  an  action  of  tort  against  a  corpora- 
tion, when   421 

3.  Appointed  until  administration  can  be  granted   421 

REDEMPTION. 

Clerk's  fee  for  redemption  receipt  for  the  redemption  of 
several  pieces  ot  land  sold  for  taxes  500 
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REFERENCE. 

1.  For  damages  upon  refusal  of  injunction  against  a  nui- 
sance, when 331 

2.  Claim  of  each  complainant  made  a  distinct  case  against 
each  defendant  complained  of  331 

3.  New  trial  of  chancery  case  upon  reversal  of  decree  based 
upon  wrong  principles  of  law  under  reference  to  mas- 
ter    657 

UBINVESTMENT. 

Decree  vesting  title  to  land  acquired  by  reinvestment  as  it 
was  held  in  the  land  sold 70 

REMANDMENT. 

For  retrial  upon  reversal  of  chancery  decree  based  upon 
wrong  principles  of  law  under  reference  to  the  master..  667 

REMITTITUR. 

1.  As  condition  of  affirmance  of  judgment  erroneous  alone 
for  ezcessiveness,  when  488 

2.  Extent  of  practice  heretofore  stated- 488 

3.  Required  by  trial  judge  as  a  condition  of  refusing  a  new 
trial 488 

4.  Defendants  cannot  be  required  to  waive  or  abandon  ap- 
peal   488 

REPEAL  OF  STATUTES. 

Special  and  local  laws  are  not  repealed  by  general  legisla- 
tion, when;  case  in  judgment  20 

See  Statutes. 
RESIGNATIONS  OF  OFFICE. 

1.  Unconditional,  effective  from  date,  property  tendered  and 
accepted,  cannot  be  revoked,  when  9 

2.  Are  not  aftected  or  held  in  abeyance  by  constitutional  and 
statutory  provisions  for  continuance  in  office,  until  suc- 
cessor is  qualified  9 

3.  By  acceptance  of  another  office  vacating  the  one  then 
held 9 

RESULTING  TRUST. 

Arises  in  favor  of  wife  where  she  and  her  husband  sell  her 
separate  estate,  and  the  husband  bids  in  the  land  for  un- 
paid purchase  money,  and  takes  deed  to  himself 189 
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REVIVOR. 

1.  Actions  abate  and  cannot  be  reviyed  upon  defendant's 
death,  if  cause  of  action  does  not  survive  or  continue. .  &8S^ 

2.  Inquisition  of  lunacy  does  not  survive  defendant's  death, 
not  even  as  to  cost;  case  in  Judgment 588 

SEPARATE  ESTATE. 

1.  Curtesy  in  land  conveyed  to  wife  by  third  person 70- 

2.  Created  by  husband's  conveyance  to  wife  and  depriving 
him  of  curtesy  therein ; 70^ 

8.  When  sold  by  wife  and  her  husband,  and  the  husband  bids 
in  the  land  for  unpaid  purchase  money,  and  takes  deed  to 
himself,  a  resulting  trust  arises  In  favor  of  the  wife 189 

STATUTES. 

1.  Amendment  becomes  incorporated  in  the  original  act  ....     20 

2.  Amendment  by  referring  to  original  act  only 20 

3.  Recital  of  amendments  is  surplusage,  where  original  act 

is  recited 20 

4.  Caption  of  amendatory  act,  reciting  title  of  the  amended 
act,  need  not  indicate  the  particular  character  of  amend- 
ment, when;  case  in  judgment 20 

5.  Amendatory  act  is  not  Invalid  where  its  caption  recites 
title  of  amended  act,  and  contains  surplusage  that  is  re- 
strictive       20 

6.  Special  and  local  laws  are  not  repealed  by  general  legis- 
lation, when;  case  in  Judgment  20 

7.  Court  cannot  dispense  with  statutory  requirements  or  sup- 
ply statutory  provisions 9^ 

8.  Title  authorizing  park  covers  body  of  act  authorizing  park 
and  parkways  or  boulevards  connecting  parks 142 

9.  Title  authorizing  public  parks  covers  body  of  act  author- 
izing a  park  commission,  and  electior  of  park  commis- 
sioners   142 

10.  Title  of  amendatory  act  reciting  title  of  act  to  be  amended 
need  not  enlarge  its  scope 142 

11.  To  be  liberally  construed  in  favor  of  homestead  right..  189 

12.  Giving  lien  on  railroads  liberally  construed  In  favor  of 
laborer  or  materialman 382 

13.  Repealed  or  amended  by  Implication  464 

14.  Title  or  substance  of  law  sought  to  be  amended  is  not  re- 
cited by  reference  to  it  in  Shannon's  Code  or  that  of 
Milliken  and  Vertrees 464 

16.  Providing  penalty  recoverable  in  a  civil  action  not  re- 
pealed by  a  statute  imposing  a  fine  for  misdemeanor 500 
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STATUTES — Continued. 

16.  One  subject  to  be  expressed  in  title;  additional  and  ser- 
erable  subject  in  body  eliminated,  preserving  the  rest  of 
the  act,  when Wl 

17.  Time  to  take  effect  may  be  fixed  by  legislature 661 

18.  Authorizing  attachment,  and  declaring  void  transfers, 
have  no  extraterritorial  effect  to  defeat  a  Ixma  fide  pur- 
chaser of  a  negotiable  instrument 605 

19.  Irregularities  in  election  cured  by  validating  697 

20.  Elections  carried  by  bribery  and  disqualified  voters  can- 
not be  validated  by , . . .  697 

21.  Special  legislation  affecting  municipal  corporations  is  not 
prohibited  by  the  constitution 697 

22.  Ratifying  and  curing  defects  in  a  city's  subscription  for 
stock  in  a  railroad  is  constitutional,  when  697 

23.  Validating  a  city's  subscription  for  stock  in  a  railroad 
and  authorizing  bonds  for  the  pajrment  thereof  embraces 
but  one  subject,  and  is  constitutional 697 

24.  Special  statute  authorizing  issuance  of  bonds  by  a  city 
to  pay  its  subscription  for  stock  in  a  railroad  without 
limiting  maturity  of  bonds  is  in  pari  materia  with  Acts 
1887,  ch.  8,  limiting  maturity  at  twenty  years  697 

25.  Authorizing  bonds  not  to  exceed  six  per  cent  interest  is 
not  a  departure  from  a  proposition  to  accept  bonds  bear- 
ing not  less  than  four  per  cent  interest 697 

26.  Validating  a  city's  subscription  for  railroad  stock  is  op- 
erative as  original  statute 697 

►STATUTES  OP  LIMITATIONS. 

1.  Privilege  tax  for  three  years  back  may  be  collected  by 
distress  warrant  or  otherwise  by  the  clerk  of  the  county 
court   167 

2.  New  action  within  a  year  after  abatement,  nonsuit,  or 
dismissal,  when 305 

3.  Time  of  offense  within  the  statutory  limitation  should  be 
averred  in  the  indictment 636 

4.  Begin  to  run  when  the  damages  are  sustained  by  failure 

or  mistake  in  registration 616 

STREETS. 

Occupancy  of  by  railroads 63 

STREET  RAILROADS. 

l<7ot  liable  for  injury  caused  by  telephone  poles  in  a  pub- 
lic highway 631 
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SUBSCRIPTION  FOR  STOCK  IN  A  RAILROAD. 
See  Railroads. 

SUICIDE. 

1.  By-law  of  a  benefit  association  against  suicide  is  valid, 
and  applies  to  substituted  certificate  issued  after  it  is 
made 40- 

2.  Evidence  held  sufficient  to  prove  intentional  suicide  ....    40 

SUPREME  COURT  PRACTICE. 

1.  Such  Judgment  as  lower  court  should  have  rendered  will 

be  rendered  by  supreme  court  upon  reversal,  when  ....  305 

2.  Supreme  court  may  conduct  examination  of  garnishee 

in  aid  of  its  final  process 628. 

8.  Supreme  court  will  correct  erroneous  Judgments 639 

TAX  SALES. 

1.  Agent  cannot  buy  dectdased  principal's  land  at  a  tax  sale, 
and  set  up  title  in  himself,  when 29S- 

2.  Unnecessary  and  invalid  after  escheat  to  the  State  ....  298. 

TAXATION. 

1.  Of  corporations  in  the  State  of  their  existence,  or  where 
the  property  rests  224 

2.  Corporations  of  other  States  are  not  taxable  here  on,  in- 
terstate commerce  business,  when 224 

3.  Judicial  notice  that  land  is  not  valued  at  its  actual  value 
for  taxation 644 

TELEGRAMS. 

1.  Stipulation  respecting  notice  of  claim  for  damages;  send- 
er's assent  thereto  presumed   482 

2.  Essentials  of  notice  of  claim  for  damages  482 

3.  Summons  not  containing  essentials  of  notice    of    claim 

for  damages 482. 

TORTS. 

1.  Action  for  torts  form  no  basis  for  a  creditor's  bill  to 
impound  assets  or  profits  of  a  corporation  to  secure  ex- 
pected Judgment • .  421 

2.  Receiver  not  appointed  to  secure  expected  Judgment  in 

an  action  of  tort  against  a  corporation,  when  421 
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TRUSTS  AND  TRUSTEES. 

1.  Husband  treated  as  trustee  for  wife  in  his  dealing  with 
her  separate  estate,  when  18^ 

2.  Trust  ceases  when  purpose  is  completed   189 

3.  And  trustee's  heirs  are  not  then  necessary  parties  to  suit 

to  recover  the  property IS^ 

4.  Parol  evidence  is  admissible  to  show  trust  under  an  aoso- 
lute  deed,  when  453 

5.  Parol  evidence  is  inadmissible  to  show  a  mandatory  trust  . 
in  contradiction  of  an  expressed  discretion  453 

6.  Parol  evidence  is  inadmissible  to  show  a  trust  by  verbal 
agreement  under  an  absolute  deed  with  discretion 453. 

TRUST  DEEn>S. 

1.  Effect  will  be  given  to  intention  of  maker  to  provide 
personal  indemnity  to  his  sureties,  and  not  to  secure 
debt 28a 

2.  Intended  as  personal  indemnity  to  surety  of  maker  is  not 
available  to  creditor,  when  28& 

3.  Cosurety  not  included  in  indemnity  has  no  equity  therefn  288 

VALUE. 

1.  Opinions  or  estimates  as  to  value  of  land  are  competent  544 

2.  Tax  assessment  blank  is  inadmissible  to  prove  value 
where  part  only  is  taken  for  public  use 544 

3.  Judicial  notice  that  land  is  not  assessed  at  its  actual 
value  for  taxation 544 

VARIANCE. 

None  where  indictment  for  larceny  charges  ownership  of 
property  in  two  partners  and  the  proof  shows  three 220 

WAIVER. 

Of  homestead  right  is  strongly  presumed  against  189 

WILLS. 

1.  Disposing  of  property  as  the  law  directs. is  equivalent  to 

no  will  298 

2.  Escheat  is  not  defeated  by  will  disposing  of  property  as 
the  law  directs  29& 

WITNESSES. 

1.  Hostility  or  partiality  may  be  shown  by  cross-examina- 
tion or  by  independent  testimony  322. 
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WITNESSES— Continued. 

2.  Answer  on  croBS-examinatlon  as  to  hostility  or  partiality 

Is  not  conclusive  322 

3.  Hostility  or  partiality  may  be  shown  by  conduct  and  ex- 
pressions; case  in  Judgment 322 

4.  Statute  for  the  purity  of  elections,  and  compelling  of- 
fenders to  testify  with  Immimity  from  prosecution,  applies 

to  criminal  cases  only; .  no  contempt,  when  517 
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WORDS  AND  PHRASES. 


1.  "Body"  heirs  construed  same  as  "bodily"  heirs 70 

2.  "At  or  near"  in  a  railroad  charter  designating  railroad's 
terminus  must  receive  a  reasonable  construction  96 

3.  "McGee's  station"  used  in  a  railroad  charter  to  designate 
terminus  mean  a  locality,  and  not  a  point 96 

4.  Terms  "public  use"  are  flexible  under  eminent  domain 
laws  96 

5.  Term  "assess"  defined  with  reference  to  privilege  t3,xes . .  167 

6.  Baggage  for  "the  purpose  of  the  journey"  Includes  what; 
but  not  household  goods 205 

7.  Term  "burglary"  construed 539 

WRITS  OP  ERROR. 

Do  not  lie  from  the  judgment  of  a  city  council  In  contested 
election  cases,  when 639 

WRITS  OF  POSSESSION. 

1.  May  be  awarded  at  a  term  subsequent  to  the  confirma- 
tion of  the  jury's  report  in  condemnation  proceedkigs 
under  eminent  domain  laws  96 

2.  Awarded  by  supreme  court  or  cause  remanded  for  that 
purpose,  where  the  condemnation  under  eminent  domain 
law  is  proper 96 
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